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CASES  ARGUED  AND    DETERMINED  IN  THE  CIRCUIT 
COURTS  AND  COURTS  OF  APPEALS  OF  OHIO. 


AUTIKMUTY  TO  IUUX>CATE  PORTION  Or  AN 
mTKRURBAN  UNE. 

Circuit  Court  tor  Summit  County. 

Christian  Reuscii  v.  Thk  Northern  Ohio  Traction  &  Light 
Company," 
Decided,  1912. 

BUI*  oi  ExccptiOnt — Token  in  Time  to  Cover  Preliminary  Hearing  in 
Appropriation  Caie,  WBcn — Statement  of  Grounia  for  New  Trial — 
Right  of  Inlerarban  Railway  to  Appropriate  Land  for  Relocation  of 
Line — Qreatett  Dittance  from  Otd  Line  One  Mile — Meaning  of  the 
Words  "Construction"  and  ■Xeeessilv"  a»  Used  in  the  Statute — Sec- 
tion 9119. 

1.  It  li  not  ueceBaary  that  a  motion  tor  a  new  trial  tollow  the  exact 

language  of  the  etjttute,  it  tbe  causes  enumerated  as  grounds  for  a 
new  trial  are  such  as  are  embraced  within  the  meaning  of  tbe 
statute. 

2.  In  an  action  by  an  Interurban  railway  company  tor  the  appropriation 

of  land,  a  bill  of  exceptions  la  taken  In  time  to  preserve  tbe  case  tor 
review  as  to  tbe  preliminary  hearing.  It  the  time  allowed  for  sucli 
filing  has  not  expired  when  computed  from  tbe  overruling  ot  the 
motion  tor  a  now  trial. 

■AQrmed  without  opinion.  Heusrh  v.  Xinthern  Ohio  Tra<tion  rf  JAght 
Co..  decided  January  27.  1914. 
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S.  When  It  becomes  necessary  for  an  interurban  railway  company  to 
make  cbanges  <n  the  construction  of  its  road,  or  to  relocate  Ite 
tracks  In  order  to  avoid  dangerous  or  dffflcult  xradea  or  curves  or  to 
shorten  Its  Une,  the  word  "construction"  as  used  In  the  statute  will 
be  held  to  Include  such  alteration  and  to  empower  the  company  to 
appropriate  land  therefor. 

4.  The  "necessity" -required  under  the  statute  to  authorize  an  appropria- 
tion of  private  property  tpr  railway  purposea.  la  a  reasonable  at 
distinguished  from  an  absolute  necpestty,  and  such  reasonable 
ueceraity  is  eetablinbed  when  It  Is  shown  that  dangerous  curves  and 
grades  will  be  thereby  eliminated  and  the  road  made  safer  and  ita 
service  to  the  general  public  rendered  more  efficient. 

XiM.xN.  J.;  Winch.  J.,  and  M.\bvin,  J.,  eoncur. 

This  proceeding  in  error  had  its  inception  in  an  action  be^n 
by  the  defendant  in  error,  the  Northern  Ohio  Traction  &  Light 
Company,  in  the  Probate  Court  of  Snmmit  County,  to  appro- 
priate land  belnnginp  to  Christian  Rensch,  the  plaintiff  in  error, 
for  a  right-of-way.  A  preliminary  hearing  was  had  in  the  pro- 
bate court  as  required  by  law  and  the  questions  at  issue  in  that 
hearing  having  been  decided  in  favor  of  the  plaintiff  in  that 
action,  a  jury  was  called  lo  asse&s  the  damages  for  the  land 
taken.  After  the  .jury  had  returned  a  verdict  assessing  the  dam- 
ages for  the  taking  of  the  land,  the  defendant  in  the  action  Bled 
a  motion  for  a  new  trial,  which  was  overruled  by  the  probate 
court  and  judgment  entered  for  the  plaintiff. 

Error  was  then  prosecuted  by  said  defendant  to  the  court  of 
common  pleas  to  revei-se  the  judgment  of  the  probate  court.  In 
the  court  of  comiHOn  pleaa  the  petition  in  error  was  dismissed 
and  the  judgment  of  the  lower  court  affirmed,  and  it  is  to  review 
the  action  of  the  court  of  common  plea.s  that  the  plaintiff  in 
error  brings  this  proceeding  in  error. 

At  the  outset,  it  is  urged  by  the  defendant  in  error  that  the 
plaintiff  in  error  is  without  standing  in  this  court  to  ask  for  a  re- 
view of  any  errors  which  the  probate  court  may  have  committed 
in  the  preliminary  hearing,  for  the  reason  that  the  bill  of  ex- 
ceptions was  not  taken  in  time  to  preserve  the  case  as  to  the  pre- 
liminary hearing  for  review.  A  determination  of  the  merits  of 
this  contention  is  therefore  necessary  at  this  time.  Section 
11046,  General  Code,  provides: 
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"On  the  day  named  in  a  Bummons  first  served,  or  publication 
first  completed,  the  probate  judge  shall  hear  and  determine  the 
questions  of  the  existence  of  the  corporation,  its  right  to  make 
the  appropriation,  its  inability  to  agree  with  the  owner,  and  the 
necessity  for  the  appropriation.  Upon  all  these  questions  the 
burden  of  proof  shall  be  upon  the  corporation,  and  any  inter- 
rated  persons  shall  be  heard." 

Exceptions  were  duly  taken  by  the  plaintiff  in  error  to  the 
findings  of  the  probate  court  on  the  preliminary  questions, 
which  said  court  was  required  to  determine  under  the  section  of 
the  statutes  quoted,  to  the  overruling  of  a  motion  for  a  new 
trial  and  to  the  entry  of  the  judgment  for  appropriation.  The 
bill  of  exceptions  was  allowed,  signed  and  filed  within  the  time 
required  by  law  if  the  time  is  to  date  from  the  overruling  of  the 
motion  for  a  new  trial;  but  if,  on  the  contrary,  the  time'  is  to 
be  computed  from  the  day  upon  which  the  preliminary  and  jur- 
isdictional questions  were  determined,  it  was  not  filed  in  time, 
and,  in  the  latter  event,  there  fOuM  be  no  review  of  the  matters 
involved  in  such  preliminary  hearing. 

In  The  Pittsburgh,  Clcvdand  d-  Toledo  Railroad  Co.  v.  Tod, 
72  0.  S.,  156,  it  was  held: 

"In  proceedings  for  the  appropriation  of  property  by  a  pri- 
vate corporation,  the  determination  of  the  preliminary  ques- 
tions by  the  probate  judge,  as  required  by  Section  6120,  Revised 
Statutes,  may  be  reviewed  on  error. 

"A  motion  for  a  new  trial,  or  rehearing,  of  each  preliminary 
questions  is  not  necessary. 

'"Hie  time  within  which  a  bill  of  exceptions  on  such  hearing 
«hould  be  t^en  is  to  be  computed  from  the  day  on  which  said 
questioaf  are  determined,  if  no  motion  for  a  new  trial  is  filed, 
and  if  a  motion  for  a  new  trial  is  filed,  from  the  day  the  motion 
for  a  new  trial  is  overruled." 

In  Tkfi  Dayton  if;  Union  Railroad  Company  v.  The  Dayton  rf 
Muncie  Traction  Company,  72  0.  S.,  429,  the  syllabus  reads  as 
follows : 

"Although  it  may  not  be  necessary  to  file  a  motion  for  a  new- 
trial  at  the  time  of  the  hearing  of  the  preliminary  questions  in 
an  appropriation  proceeding,  onder  Section  6420,  Revised  Stat- 
ates,  in  order  to  bring  upon  the  record  errors  occurring  upon 
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siioh  heariog;  yet  i£  suoh  errors  come  within  any  of  the  uaiiseR 
for  a  new  trial  as  defineil  in  Section  5305,  Revised  Statutes,  tht 
aggrieved  party  niay  include  the  same  in  a  motion  for  a  new 
trial  to  be  filed  within  ten  days  after  the  verdict  is  rendered  in 
sQch  appropriation  proceedingH,  as  provided  in  Section  6432, 
Revised  Statutes.  Weaver  v.  Golumbux,  Shaionee  &  Hockinfi 
Valley  Railway  Co.,  55  Ohio  St.,  491,  approved  and  followed. 

"If  such  motion  for  a  new  trial  should  be  overruled,  the  tiuie 
for  tiling  a  bill  of  esceptions  must  be  reckoned  from  the  date  of 
the  overruling  of  the  motion  for  a  new  trial." 

If,  therefore,  the  errors  sought  to  be  reviewed  by  motion  for 
a  new  trial  were  sueh  as  came  within  any  of  the  causes  for  a  new 
trial,  as  defined  in  Suction  5305,  Revised  Statutes,  now  Section 
11576,  General  Code,  the  time  within  which  the  bill  of  exceptions 
should  be  filed  to  sei-nre  a  review  of  such  errors  should  date 
from  the  overruling  {if  the  motion  for  a  new  trial,  because  by 
such  motion  the  matters  governed  by  it  and  embraced  within  the 
provisions  of  Section  1157G,  General  Code,  while  havini;  once 
been  passed  upon  by  the  trial  court  were  nevertheless  by  snch 
motion  again  brought  to  the  attention  and  review  of  the  court. 

The  motion  filed  in  the  proliato  court  by  the  plaintiff  in  error 
specified  the  following  grounds: 

First,  the  petitioner  ha.s  no  right  to  make  the  appropriation 
sought  to  be  made  herein. 

Second,  there  is  no  neci'ssity  for  the  appropriation  herein 
sought. 

Third,  the  court  is  without  authority  to  iuipanel  a  jury  in  this 
case. 

These  grounds  in  the  language  stated  are  not  found  in  Section 
11576,  General  Code;  but.  in  our  opinion,  the  questions  raised  by 
this  motion  cindd  have  been  raised  crpially  as  well  if  the  plaintiff 
in  error  had  resorted  to  the  language  of  the  sixth  subdivision 
of  Section  11576,  General  Code,  which  is  "that  the  verdict,  report 
or  decision  is  not  sustained  by  sufficient  evidence,  or  is  contrary 
to  law";  or  if  he  had  made  subdivision  eight  of  said  section  the 
.  ground  of  his  motion  for  a  new  trial,  which  reads :  ' '  Error  of 
law  ocurring  at  the  trial  anil  excepted  to  by  the  party  making 
the  application." 
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It  is  not  necessary  that  a  motion  for  a  new  trial  follow  the 
exact  language  of  tlie  statute.  If  the  causes  enumerated  as 
grounds  for  a  new  trial  are  such  as  are  embraced  within  the 
meaning  of  the  statute,  it  is  sufBcient. 

We  eonrlude,  therefore,  tliat  the  bill  of  exceptions  was  filed 
within  the  time  required  by  law,  and  that  it  preserved  for  review 
the  errors  alleged  to  have  occurred  in  the  preliminary  or  juris- 
dictional hearing,  embraced  within  the  motion  for  a  new  trial. 

The  errors  alleged  to  have  occurred  on  the  preliminary  hearing 
in  the  probate  court  are : 

First,  that  the  court  erred  in  determining  that  the  plaintiff 
there  had  the  right  to  make  the  appropriation  sought;  and 

Second,  that  the  court  erred  in  determining  the  question  of  the 
necessity  for  the  appropriation  in  favor  of  the  plaintiff. 

Third,  that  the  findings  of  the  probate  court  are  insafflcient 

Section  9119,  General  Code,  as  amended  May  10,  1910  (101  0. 
Ij.,  622).  reads  as  follows; 

"Street,  interurban  or  suburban  railroads  using  other  than 
steam  as  motive  power,  when  necessary  may  enter  upon  and  use 
private  property  in  the  construction,  alteration  and  operation  of 
its  road  or  any  part  thereof  and  for  such  purposes  shall  have 
all  of  the  rights  and  powers  of  appropriation,  outside  of  munici- 
palities, that  steam  railroad  companies  possess." 

The  Northern  Ohio  Traction  &  Light  Company  is  a  corporation 
organized  under  the  laws  of  the  state  of  Ohio  and  authorized  by 
its  charter  to  operate  street  railroads.  It  is  the  owner  of  a  line  of 
interurban  street  railroads,  a  part  of  which  passes  through  the 
township  of  Northfield,  in  Summit  county,  Ohio.  The  land 
sought  to  be  appropriated  is  in  the  township  of  Boston,  in  said 
county.  The  appropriation  of  this  land  is  sought  for  the  pur- 
pose, as  stated  in  the  petition,  of  altering  the  location  and  grade 
of  the  company's  interurban  street  railroad  in  order  to  change 
and  avoid  dangerous  and  difficult  grades  and  curves,  render  its 
said  line  of  interurban  street  railroad  more  safe  for  public  travel, 
faeilitiite  the  movement  of  traffic  in  the  operation  of  its  interur- 
ban street  railroad,  and  to  enable  said  company  to  perform  more 
efficiently  and  satisfactorily  its  duty  to  the  public  as  a  common 
carrier  of  freight  and  passengers. 
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Ab  originally  constructed,  that  portion  of  the  cotnpany'B  road 
between  Cuyahoga  Palis,  in  said  county,  and  Chittenden's  Cor- 
ners in  said  Boaton  township,  was  constructed  on  a  private  right- 
of-way  except  about  one  mile.  The  balance  of  the  line  running 
toward  Cleveland  was  on  the  public  highway.  The  plans  of 
the  company  now  involve  the  taking  of  the  tracks  from  the 
public  highway  and  relocating  and  re-constructing  the  same 
from  Chittenden's  Comers  northerly  to  a  point  near  Bedford  in 
Cuyahoga  county,  and  as  a  part  of  these  plana  the  taking  of  the 
land  of  the  plaintiff  in  error.  The  result  of  the  carrying  out 
of  these  plans  will  be  to  place  the  entire  track  from  Cuyahoga 
Falls  to  Bedford  on  a  private  right-of-way,  escept  for  a  dis- 
tance of  about  one  mile  northerly  from  the  power  house  at 
Cuyahoga  Falls.  The  proposed  new  location  will  be  easterly 
of  the  present  one  and  the  remotest  point  thereof  will  be  about 
one  mile  from  the  present  location. 

It  is  argued  on  behalf  of  the  plaintiff  in  error  that  Section 
9119,  General  Code,  above  quoted,  confers  no  right  upon  a  street 
railroad  or  an  interurban  or  suburban  railroad  company,  to 
make  such  a  change  of  its  track  as  is  contemplated  in  this  case ; 
and  that  the  purpose  of  this  section  of  the  statutes  is  simply  to 
regulate  the  manner  of  exercising  the  powers  of  appropriation 
when  the  right  of  appropriation  is  elsewhere  conferred.  It  is 
further  contended  that  no  such  right  as  is  claimed  on  behalf 
of  the  company  is  anywhere  conferred  under  the  itatutes  of  this 
state,  and  that  therefore  the  company  is  without  right  to  make 
the  appropriation  in  question.  The  language  of  said  section, 
however,  is  clear  and  unambiguous.  A  railroad  of  the  class 
enumerated  therein,  '"when  necessary  may  enter  upon  and  use 
private  property  in  the  construction,  alteration  and  operation  of 
its  road  or  any  part  thereof." 

It  was  held  in  Commissioners  of  Lorain  County  v.  Railway 
Company,  11  C.CCN.S.),  419,  that: 

' '  The  word  '  construction '  as  used  in  Section  3284,  providing 
that  a  railroad  company  in  the  construction  of  ita  road-bed  may 
divert  a  road  or  stream  of  water  when  necessary,  is  not  limited 
in  its  application  to  the  original  building  of  the  railroad,  hut 
gives  the  right,  in  making  a  change  of  grade  as  auUiorized  by 
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Section  3277,  to  divert  the  course  of  a  highway  for  the  purpose  of 
avoiding  annoyance  to  the  public  and  dangerous  or  difficult 
curves  or  grades." 

Following  the  principle  of  this  decision,  the  word  "conatrue- 
tion"  in  Section  9119  should  not  be  limited  in  its  application 
to  the  original  bnilding  of  the  company's  road;  but  should  be 
considered  as  relating  also  to  the  making  of  the  road,  or  parts 
thereof,  in  such  new  location  as  necessity  may  require,  con- 
forming, of  course,  to  the  general  route  prescribed  in  the  ar- 
ticles of  incorporation. 

We  are  of  the  opinion  also  that  the  word  "alteration"  should 
not  be  given  the  limited  meaning  contended  for  on  behalf  of  the 
plaintiff  in  error.  The  necessity  of  an  alteration  of  the  com- 
pany's line  having  been  shown,  it  would  be  inconsisteiit  with 
the  language  and  clear  purpose  of  the  statute  to  require  the  al- 
teration to  be  confined  within  the  limits  of  the  existing  location 
of  the  road.  The  power  conferred  by  the  express  terms  of  the 
statute  upon  railroads  of  the  kinds  enumerated  to  enter  upon 
and  use  private  property  when  necessary  in  the  alteration  of 
their  roads,  necessarily  implies  that  such  railroads  have  the 
right  to  change  their  route  to  the  land  so  appropriated,  other- 
wise the  power  conferred  would  be  useless. 

In  State  v.  Bregeaxon,  108  Wis.,  241,  the  court  said: 

"The  alteration  of  a  highway,  as  the  word  itself  indicates, 
means  the  change  of  course  of  an  existing  highway,  leaving  it 
substantially  the  same  highway  as  before,  but  with  its  course 
in  some  respects  changed.  While  the  alteration  will  necessarily 
retiuire  the  condemnation  of  additional  lands,  and  will  result 
in  the  vacation  or  discontinuance  of  that  part  of  the  former 
highway  not  included  within  the  limits  of  the  altered  course, 
the  proceeding  to  alter  a  highway  does  not  thereby  become  a  pro- 
ceeding to  lay  out  a  new  highway  or  to  discontinue  an  old  one. 
The  proceedings  are  separate  and  distinct,  and  intended  so  to  be, 
and  a  new  and  separate  highway  can  not  be  laid  out  upon  an 
application  to  alter  an  existing  highway." 

If,  therefore,  it  becomes  necessary  for  a  railroad  company,  of 
the  kind  named  in  the  statute,  to  make  changes  of  construction  in 
its  road,  or  to  alter  its  line  of  tracks,  it  seems  dear  .that  the 
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lan^age  of  the  aeotioD  of  the  statutes  under  eonsideration  is 
comprebensive  enough  to  authorize  the  eompany  to  appropriate 
private  property  for  that  purpose,  the  rightR  and  powers  of 
appropriation  outside  of  muuieipalities  being  exercised  iu  the 
same  manner  ae  by  steam  raBroads. 

The  fact  that  a  change  of  location  o£  a  portion  of  the  com- 
pany's traf.k  results,  is  no  objection  to  the  exercise  of  the  right 
conferred,  the  necessity  being  shown  therefor,  provided  there  is 
no  departure  from  the  general  route  of  the  said  railroad  as  pre- 
scribed in  the  company 's  articles  of  incorporation.  "Whether  any 
public  authorities  can  object  to  the  change  of  location  of  the 
road,  or  whether  the  plaintiff  in  error  can  so  object  by  some 
other  method,  is  not  the  question  to  be  considered  here. 

We  think,  therefore,  that  the  probate  court  committed  no  error 
in  determining  the  right  of  appropriation  in  favor  of  the  plaint- 
iff in  the  action. 

To  decide  whether  the  probate  court  erred  in  binding  in  favor 
of  the  necessity  of  the  appropriation,  requires  a  consideration  of 
the  meaning  of  the  word  "necessary"  as  used  in  the  statute. 
We  think  that  when  the  word  "necessary"  ia  used  in  a  statute 
of  this  kind,  conferring  the  right  to  take  private  property  for 
the  uses  specified,  a  reasonable  and  not  an  absolute  necessity  ia 
Intended. 

This  was  the  interpretation  placed  upon  the  word  "necessary" 
in  Village  of  Wayzata  v.  Great  Northern  Railway  Oo.,  67  Minn., 
385,  where  it  was  held: 

"Under  a  law  which  authorizes  a  railroad  company  to  con- 
struct its  road  along  and  over  any  public  or  private  way,  if  it 
shall  'be  necessary,'  a  practical  and  not  an  absolute  necessity 
is  intended;  and  the  burden  of  proof  would  be  upon  the  com- 
pany to  show  this  practical  necessity,  if  questioned  when  orig- 
inally locating  the  line." 

A  similar  construction  was  placed  upon  the  word  "necessary" 
in  Aurora  dt  Genera  Railway  Company  v.  Ilarvey,  178  111.,  477, 
where  it  was  held  (quoting-from  syllabus) : 

"The  word  'necessary,'  used  iu  the  Horse  and  Dummy  Bail- 
roads  Act  of  1874  (Revised  Statutes,  at  1874,  page  571)  with 
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reference  to  the  right  of  a  street  railway  company  to  condemn 
private  property  for  the  constrnetion,  tnaintenance  or  operation 
of  the  road,  does  not  mean  'absolutely  necessary,'  bnt  'exped- 
ient, reasonably  convenient'  or  'usefal  to  the  public'  To  avoid 
a  dangerous  grade  crossing  with-  a  steam  railroad,  or  a  danger- 
onsly  steep  grade  terminating  at  the  bottom  in  a  sharp  curve, 
a  street  railway  company  may  leave  the  highway  and  condemn 
a  right-of-way  around  such  obataeles  over  private  property,  in 
order  to  conserve  the  safety,  comfort  and  convenience  of  the 
public," 

Thia  ease,  from  its  similarity  to  the  one  under  conMderation, 
and  the  thorough  discussion  of  the  principles  involved,  is  an 
important  one,  and  is  of  material  assistance  in  disposing  of  the 
question  to  be  decided  here.  The  statute  there  relied  upon,  con- 
ferred power  upon  a  street  or  horse  and  dummy  railroad  to  take 
private  property  and  declared  that  "when  it  is  necessary  for  the 
conatmetion,  maintenance  or  operation  of  such  road,  or  the 
neceflsary  sidings,  side-tracks  or  appurtenances,  to  take  or  dam- 
age private  property,  the  same  may  be  done." 

The  company  in  that  case  proposed  to  leave  the  highway  and 
construct  its  road  over  private  property  for  a  distance  of  about 
a  mile  and  a  half  for  the  purpose  of  passing  under  a  railroad, 
and,  failing  to  obtain  all  of  the  necessary  property  by  purchase, 
brought  its  action  to  appropriate  some  of  the  property  desired 
for  carrying  out  its  purpose. 

Mr.  Justice  Wilkin,  in  delivering  the  opinion  of  the  court,  said : 

"Counsel  for  appellees  contend  that  the  'necessity'  required 
by  the  statute  in  relation  to  horse  and  dummy  railroads,  means 
an  'absolute  necessity,'  a  necessity  so  great  that  in  the  case  at 
bar,  if  it  is  physically  possible  for  appellant  to  construct  and 
maintain  its  railroad  upon  the  highway  there  is  no  right  to 
condemn.  We  do  not  think  such  a  strict  interpretation  should  be 
placed  upon  the  language  of  the  statute.  In  the  former  opinion 
herein  referred  to  we  said :  '  If,  in  the  construction  of  the  road 
in  the  highway,  difSculties  or  obstructions  were  encountered 
which  rendered  it  impracticable  to  construct  the  road  in  the 
highway,  a  necessity  might  ariae,  within  the  meaning  of  the  law, 
which  would  authorize  the  company  to  leave  the  highway  and  go 
upon  private  property.'  And  again:  'In  the  construction  of  the 
road,  if  a  necessity  existed  for  making  a  deflection  from  the 
highway  in  order  to  avoid  a  heavy  grade  which  would  jirevent  a 
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sucoeesful  operation  of  the  road,  defendant  in  error  wonld  no 
doubt  have  the  right  to  take  and  condemn  private  property  to 
obviate  the  difficulty,'  The  safety,  comfort  and  convenience  of 
the  traveling  public  require  protection,  and  the  policy  of  the 
state  must  be  to  compel  railroad  companies  to  bo  build  their 
roads  as  to  conserve  the  safety  of  its  citizens  to  as  high  a  degree 
as  is  reasonably  attainable  in  view  of  the  character  and  ex- 
igencies of  that  mode  of  transportation.  In  the  constmetion  of 
statutes  relating  to  the  taking  of  private  property  the  word 
'necessary'  should  be  construed  to  mean  'expedient,'  'reasonably 
convenient'  or  'useful  to  the  public,'  and  can  not  be  limited  to 
an  absolute  physical  necessity.  This,  we  think,  was  certainly  the 
intention  of  the  Legislature  when  the  act  was  passed.  The  view 
here  expressed  seems  to  be  well  supported  by  the  authorities." 

See  also  Buck  v.  Seymour,  46  Conn.,  156;  Milwaukee  d  St. 
Paul  Ry.  Co.  v.  Ciiy  of  Milwaukee,  34  Wis.,  271 ;  Commissionert 
of  Parks  V.  Moesta,  91  Mich.,  149. 

The  necessity  which  the  Northern  Ohio  Traction  &  Light  Com- 
pany was  required  to  establish  being  a  reasonable  and  not  an  ab- 
solute necessity,  we  are  of  the  opinion  that  the  probate  court  com- 
mitted no  error  in  determining  this  branch  of  the  preliminary 
hearing  in  its  favor.  The  evidence  on  this  issue  was  sufficient 
to  establish  the  reasonable  necessity  of  the  appropriation  of  the 
land  of  the  plaintiff  in  error  described  in  the  petition  filed  in 
the  probate  court,  for  the  purpose  ot  eliminating  dangerous 
grades  and  curves  in  the  company's  road,  rendering  it  safer  for 
those  who  had  to  travel  thereon,  and  furnishing  more  efficient 
and  satisfactory  service  to  the  general  public. 

There  remains  for  consideration  the  contention  of  the  plaint- 
iff in  error  that  the  findings  of  the  probate  court  are  insufficient 
The  insufficiency  is  asserted  to  consist  in  the  failure  of  \he  court 
to  find,  as  required  by  Section  8754,  General  Code,  "that  the 
property  and  rights  of  those  owning  real  estate  along  the  por- 
.  tion  of  the  road  to  be  affected  by  the  change  will  not  be  unrea- 
sonably affected." 

The  journal  entry  in  the  probate  -court  contains  a  linding  that 
the  allegations  of  the  petition  are  true,  and  the  petition  contains 
the  allegation,  "that  the  property  rights  of  said  defendants  will 
not  be  unreasonably  injured  by  said  change." 
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The  finding  of  the  court  on  this  sobject,  therefore,  waa  suffi- 
cient. 

Aa  a  result  of  the  concluaioiu  announced  on  the  errors  as- 
signed, the  judgment  of  the  court  of  common  pleas  must  be 
affirmed. 


METHOD  or  USTWG  BAMt  SHARES. 

Circuit  Court  for  Loralu  Countr- 

C.  M.  Irish  v.  T.  W.  Pancbbr  and  C.  M.  Irish  v.  T.  W.  Pancher. 

Decided,  April  29,  190S. 

Taxet — Bank  Share* — ZtMOlvency  of  Bank. 

Taxes  on  shares  of  stock  In  sn  luaolrent  banking  corporation  cmn  not 

be  collected  (rom  the  assignee  In  Insolveacj  of  tucb  corporation. 

Uarvin,  J. ;  Winch,  J.,  and  Henry,  J.,  eoncar. 
Two  cases  under  this  title  are  on  our  docket;  the  one  a  pro- 
ceeding in  error  to  the  judgment  of  the  court  of  common  pleas 
and  the  other  an  appeal  from  the  same  judgment.  Suit  waa 
brought  by  Irish,  as  treasurer  of  Lorain  county,  against 
Fancher,  as  assignee  of  the  Citizens  Savings  Bank  Company, 
for  the  collection  of  taxes,  which,  it  is  averred,  stood  charged 
against  said  banking  company  upon  the  books  of  the  auditor  of 
the  county.  The  allegations  are  that  the  banking  company  is 
a  corporation  organized  under  the  laws  of  the  state  of  Ohio  for 
banking  purposes,  that  it  is  insolvent  and  that  the  defendant 
is  the  duly  appointed  and  qualified  assignee  of  such  insolvent 
banking  company  under  the  laws  of  Ohio,  followed  by  the  aver- 
ments that  $671.92  stands  assessed  upon  the  duplicate  of  the 
county,  as  taxes,  upon  the  personal  property  of  this  insolvent 
banking  company.  The  petition  further  avers  that  the  claim 
for  these  taxes  was  presented  to  the  assignee  and  that  it  was 
rejected;  the  prayer  is  that  the  defendant  be  ordered  to  pay 
these  taxes  in  preference  to  all  other  claims  which  shall  be  held 
against  the  banking  company. 
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Since  the  result,  as  we  view  the  case,  is  the  same  whether  we 
retain  the  case  on  appeal  oi'  on  error,  and  aince  we  are  inclined  to 
the  opinion  that  the  relief  sought  in  the  case  would  involve  the 
equitable  jurisdiction  of  the  court,  we  have  decided  to  and  do 
dismiss  the  proceeding  in  error,  and  proceed  to  consider  the  owe 
upon  appeal,  and  the  only  (jucstion  which  need  to  be  considered 
in  the  ease  is  whether  the  banking  company  could  be  held  liable 
for  these  taxes.  For  if  it  i^onld  not,  surely  the  assignee  can  not 
be  held. 

It  is  .provided  by  Section  2859,  Revised  Statutes  of  Ohio,  that 
the  treasurer  of  the  county  may  bring  suit  against  any  person 
against  whom  any  personal  taxes  shall  stand  charged,  which 
shall  not  have  been  paid  within  the  time  ■prescribed  by  law  Jor 
the  payment  of  such  taxes.  But,  if  is  urged  that  the  taxes  for 
which  this  suit  is  brought  were  never  properly  levied  against  this 
banking  company,  and  this  because  of  the  provisions  of  the  sev- 
eral sections  of  the  statutes  relating  to  the  taxing  of  the  capital 
of  incorporated  and  unincorparated  banks  in  the  state  of  Ohio. 
By  Section  27fi2,  Revised  Statutes  of  Ohio,  it  ia  provided  that 
all  the  shares  of  the  stockholders  in  banks  shall  be  listed. 

By  Section  2765,  Revise<l  Statutes  of  Ohio,  it  is  made  the  duty 
of  the  cashier  of  such  bank  to  make  out  a  return  to  the  auditor 
of  the  county  in  which  such  bank  ia  located,  exhibiting  in  detail 
the  resources  and  liabilities  of  the  bank,  with  a  full  statement 
of  the  names  and  residences  of  the  stockholders  therein,  with 
the  number  of  shares  held  by  each  and  the  par  value  of  each 
share. 

By  Section  2766.  Revia^l  Statutes  of  Ohio,  it  is  provided 
that  the  auditor,  after  havinp  fixed  the  value  of  the  shares  by 
the  process  set  out  in  these  sections,  shall  make  out  and  transmit 
to  the  state  board  of  equalization  for  banks  a  copy  of  the  report 
so  made  by  the  cashier. 

By  Section  2S3!),  Revised  Statutes  of  Ohio,  it  is  provided  that 
taxes  assessed  on  any  shares  of  stock,  or  the  value  thereof,  of  any 
bank  or  banking  association,  shall  be  and  rensain  a  lien  on  such 
shares,  etc.,  and  that  in  ease  of  the  non-payment  of  such  taxes 
within  the  time  required  by  law  by  any  shareholder,  and  after 
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iiotice  received  frooi  the  "eoimty  treaaarer  of  the  non-payment 
(it  Bueh  tases,  it  shall  be  unlawful  for  the  cashier  or  other  oflH- 
I'er  of  such  bank  or  hanking  aasociBtion  to  transfer  or  permit  to 
he  transferred  the  whole  or  any  portion  of  said  stock,  until  tho 
delinquent  taxes  thereon,  together  with  costs  and  penalties,  shall 
lie  paid  in  full,  and  no  dividend  <!hall  be  paid  on  any  stock  to 
lielinquent,  so  long  as  such  taxes,  penalties  and  coats  or  any 
part  thereof,  remain  due  and  unpaid. 

By  Section  2S40,  Revised  Statutes  of  Ohio,  it  is  provided  that 
it  shall  be  lawful  for  auy'such  bank  or  bankinsr  association  to 
pay  to  the  treasurer  of  the  county  in  which  such  bank  or  bank- 
ing association  may  he  located,  the  taxes  that  may  be  assessed 
npon  its  shares  as  aforesaid,  in  the  hands  of  its  shareholders, 
respectively,  and  deduct  tlic  same  from  any  dividends  that  may 
be  due  or  may  thereafter  beeonic  due  on  any  such  shares,  or 
dedact  the  same  from  any  funds  in  its  possession  belonging  to 
any  shareholder  as  aforesaid. 

From  these  various  provisionR  of  the  statutes,  it  seema  clear 
that  the  manner  of  assessing  taxes  upon  stock  in  Ohio  and  of 
collecting  the  taxes  thereon,  contemplates  the  assessment  to  be 
made  against  the  shareholders.  The  eashier  of  the  bank  makes 
;i  return  to  the  auditor  of  the  property  of  the  bank,  but  he,  at 
the  same  time  makes  a  return  showing  the  names  and  places  of 
residence  of  the  several  stoekholdei-s,  together  with  the  amount 
of  stock  held  by  each.  This  would  seem  to  be  for  the  purpose  of 
enabling  the  auditor  to  fix  the  anmunt  of  taxes  to  be  paid  by  each : 
and  then  the  provisions  that  if  the  shareholders  fail  to  pay,  the 
taxes  shall  be  a  lien  upon  the  several  shares,  and  the  stock  shall 
not  be  transferred,  and  also  the  further  provision  in  Section 
2840  that  the  bank  may  pay  the  taxes  assessed  upon  its  shares  in  ' 
the  hands  of  its  shareholders  and  deduct  from  each  the  amoiint 
of  the  taxes  paid  for  him,  clearly,  is  a  convenient  way  of  pay- 
ing taxes  when  a  bank  is  entirely  solvent,  and  the  result  would 
be  exactly  the  same  as  though  the  several  shareholders  paid; 
but  in  a  case  like  the  present  otic,  where  the  bank  is  insolvent, 
if  we  were  to  hold  that  the  assignee  should  pay  these  taxes  out 
of  the  assets  of  the  bank,  then  we  should  he  taking  from  the 
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agreement,  undertook  their  collection  withoat  cost  or  expense  to 
Gottschalk.  Thereafter,  without  any  authority  from  Gottachslk 
Beverstock  wrote  over  the  signature  of  Gottschalk  npon  the 
mortgage  an  assignment  of  the  same  to  himself,  and  also  withont 
authority  endorsed  upon  the  notes  above  Gottschalk's  signature 
"withont  recourse  on  me." 

On  the  28th  day  of  Ji^ly,  1910,  Joseph  Gottschalk  died  and  the 
plaintifiFs  in  this  action  are  executors  of  his  will.  Four  of  the 
above  mentioned  notes  were  paid  in  full  during  the  lifetime  of 
Jlr.  Gottschalk  and  the  proceeds  were  duly  at'counted  for.  Prior 
to  the  death  of  Mr.  Gottschalk  a  payment  of  $300  was  made  to 
Beverstock  by  the  defendant  Brown  to  be  applied  upon  the  note 
maturing  in  September  of  that  year.  This  three  hundred  dol- 
lar payment  at  the  time  of  the  commencement  of  this  suit  had 
not  been  accounted  for  by  Beverstock. 

After  the  death  of  Mr.  Gottschalk  the  executors  served  a  writ- 
ten notice  upon  the  defendant,  Charles  E.  Brown,  advising  him 
that  they  were  executors  of  the  estate  of  Joseph  Gottschalk  and 
that  any  money  due  the  estate  should  be  paid  to  them,  as  such 
executors,  and  further  notifying  him  that  no  one  else  had  author- 
ity to  receive  any  money  or  property  due  the  estate.  There- 
after, in  September  of  that  year  the  defendant  Brown  paid  to 
BcTerstock  the  balance  due  upon  the  note  maturing  in  Septem- 
ber, amounting  to  alwut  $205,  and  also  paid  to  him  the  note 
maturing  the  following  ^lareh  amounting  at  that  ,time  with 
interest  to  $512.50. 

After  these  notes  had  been  deposited  with  5Ir.  Beverstock  he 
pledged  them  to  the  First  Xationnl  Bank  of  Bowling  Green  as 
collateral  security  to  an  indebtedness  of  himself  and  wife  to  the 
bank.  It  is  conceded  that  the  bank  was  a  hona  fide  holder  of 
these  notes  to  the  extent  of  the  indebtedness  to  which  they  were 
deposited  as  collateral  security. 

On  the  16lh  day  of  December,  1910,  the  plaintiffs  filed  their 
petition  in  this  cause  to  obtain  jndgtnpnt  upon  the  unpaid  notes 
and  to  foreclose  the  mortgage  seoiiring  them.  On  the  day  fol- 
lowing, to-wif.  ■Hecember  17th,  1910.  the  defendant,  Charles  E. 
Brown,  with  bis  attorney  went  to  the  bank  for  the  purpose  of 
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paying  the  notes  and  obtaining  possession  of  them.  It  may  be 
mentioned  at  this  point  that  the  defendant  Brown  Iiad  the  right 
to  pay  those  notes  at  any  time  by  virtue  of  the  provision  to  that 
effect  contained  in  the  mortgage. 

Thereafter  on  the  26th  dny  of  February,  1912,  a  stipulation 
of  settlement  was  entered  into  between  the  executors  and  Edward 
Beverstock,  whereby  he  agreed  to  pay  to  them  the  sum  of  $2,500, 
which  was  to  be  paid  in  installments  a.s  set  forth  in  the  stipula- 
tion. The  stipulation  provided  that  if  the  installments  were  not 
paid  in  accordance  with  the  stipulation,  "that  plaintiffs  were  to 
have  judgment  against  said  Edward  Beverstock  upon  the  first 
day  of  the  next  term  of  the  common  pleas  court,  to-wit,  April 
Sth,  1912,  for  the  full  amount  of  the  claim  sued  upon  in  said 
cause  No.  16602,  less  such  payments  as  he  shall  have  made  there- 
on under  this  stipulation,  and  plaintiff  was  to  be  further  priv- 
ileged to  proceed  with  the  trial  and  determination  of  the  issues 
in  said  cause  No.  16602  ns  to  the  defendant,  Charles  E.  Brown, 
and  defendants  other  than  Edward  Beverstock,  for  the  recovery 
of  whatever  may  be  still  owing  on  said  judgment,  and  the  decree 
of  foreclosure  as  prayed  for  in  said  cause  was  to  be  continued 
on  the  docket  for  that  purpose  but  without  prejudice  to  the  rights 
of  said  parties  other  than  Edward  Beverstock." 

This  stipulation  of  settlement  was  made  in  this  cause  and 
embraced  another  action  pending  in  the  Probate  Court  of  "Wood 
County.  The  stipulation  was  filed  in  this  cause  without  objec- 
tion or  exception  by  any  party,  and  all  parties  as-iented  thereto 
by  consenting  to  the  halting  of  the  proceedings,  so  that  the  terms 
of  the  stipulation  might  be  carried  out. 

At  the  time  of  the  execution  of  this  stipulation  the  defend- 
ant, Edward  Beverstock,  paid  to  the  plaintiffs  $875.  He  made 
no  further  or  other  payment,  and  in  accordance  with  the  stipula- 
tion a  judgment  was  thereafter  entered  against  him  in  the  sum  of 
$1,953.73.  The  cause  thereafter  came  on  to  be  heard  upon  the 
issues  between  the  plaintiff  and  the  defendants  Brown.  A  judg- 
ment was  rendered  in  favor  of  the  defendants,  Charles  E.  Brown 
and  Julia  E.  Brown,  and  this  action  is  prosecuted  to  reverse 
that  .judgment. 
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The  court  made  a  .sepiirate  finding  of  its  conclusions  of  fact 
and  law,  and  the  defendants,  Charles  E.  Brown  and  Julia  E. 
Brown,  present  a  bill  of  exceptions  and  contend  that  the  evi- 
dence does  not  support  the  finding  of  fact,  but  docs  show  that 
(lefendauts  are-eiititlcl  to  a  judgment  ia  their  favor.  The  plaint- 
iffs in  error  contend  that  upon  the  finding  of  fact  as  presented, 
the  judgment  should  have  been  in  their  favor  instead  of  in  favor 
of  the  defendants,  and  ask  for  a  final  judgment  in  their  favor 
here  upon  the  findings  of  fact.  The  judgment  beloiv  was  planted 
upon  the  conclusion  of  law  that  in  taking  the  judgment  against 
EdwHrd  Beverstock  as  above  mentioned,  the  plaintiffs  elected  to 
proceed  on  their  remedy  against  the  said  Edward  Beverstock, 
and  thereby  released  and  surrendered  their  right  to  further 
proceed  to  recover  from  the  defendant,  Charles  E.  Brown,  and 
that  by  such  election  their  right  to  recover  judgment  against 
the  defendant  Brown  became  extinguished.  This  question  has 
been  argued  at  length,  and  the  court  have  made  a  careful  inves- 
tigation of  the  question  and  have  reached  the  conclusion  that 
there  is  no  evidence  of  an  election  of  inconsistent  remedies  shown 
by  the  record  in  this  case,  which  preelndes  the  plaintiffs  from 
recovering  a  judgment  against  the  defendants  Brown.  It  is 
clear  that  there  was  no  intention  to  make  an  election  at  the 
time  of  commencing  the  suit,  ns  both  Brown  and  Beverstock 
were  joined  as  defendants  in  the  original  action.  No  objection 
to  this  joinder  was  made  by  the  defendants  Brown  at  any  stage 
of  the  proceeding.  We  express  no  opinion  whatever  as  to 
whether  such  objection,  if  made,  would  ha\-e  been  sustained,  but 
we  see  no  reason  why  the  defendants  Brown  shonld  raise  the 
objection,  as  the  joinder  was  manifestly  to  their  advantage.  By 
a  proper  pleading  they  might  seek  a  judgment  in  this  same 
proceeding  againift  the  defendant  Beverstock,  and  thus  avoid  any 
further  litigation  growing  out  of  the  subject  matter. 

We  see  no  reason  why  the  taking  of  a  judgment  against  the 
defendant  Beverstock  first  should  preclude  the  defendants  frgm 
prosecuting  their  action  to  judgment  again.st.  his  co-defendant 
Brown  for  any  amount  remaining  unsatisfied  on  the  judgment 
obtained  against  Beverstock. 
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The  terms  of  the  stipulation  clearly  indicate  that  no  election  of 
inconsistent  remedies  was  intended,  ns  it  ia  expressly  provided 
tlint  the  entry  of  judgment  should  not  operate  to  prevent  the 
plaiutiffa  from  proceeding  with  the  trial  against  the  defendants 
Brown. 

It  is  claimed  that  these  stipulations  are  not  binding  upon  the 
defendant  Brown  because  not  signed  by  him.  While  it  is  true 
that  the  stipulation  was  not  signed  by  him,  it  was  entered  in  a 
case  to  which  he  was  a  party  and  was  signed  by  his  attorney, 
although  he  at  the  time  was  acting  for  the  defendant  Beverstock. 
Nevertheless  the  defendants  Brown  must  be  hekl  thereby  to  have 
had  notice  of  the  execution  of  the  stipulation  and  of  its  being 
filed  in  the  case,  and  all  that  took  place  with  respect  thereto; 
and  having  this  knowledge  they  have  estopped  theniaelves  from  a 
defense  of  want  of  knowledge  of  the  stipulations  and  their  affect 
by  assenting  to  the  -staying  of  the  proceedings  in  accordance  with 
the  terms  thereof.  Furthermore,  the  defendants  Brown  took 
the  benefit  of  the  payment  of  the  $875  made  by  Beverstock  as  a 
result  of  this  stipulation.  Tt  would  be  inequitable  to  permit  the 
defendants  Brown  to  accept  the  benefits  of  this  stipulation  and 
then  assert  the  stipulation  and  the  judgment  obtained  against 
Beverstock  in  pursuance  of  it  as  a  bar  to  the  further  prosecution 
of  the  action  against  them. 

The  doctrine  of  election  as  asserted  and  held  in  this  eaae  by 
the  court  below  applies  only  to  inconsistent  remedies.  We  are 
unable  to  find  that  the  remedies  sought  against  these  defendants 
are  inconsistent.  The  plaintiffs  were  entitled  to  a  judgment 
against  the  defendants  Brown  because  of  their  liability  upon  the 
mortgage  indebtedness,  and  they  were  likewise  entitled  to  a 
judgment  against  the  defendant  Beverstock  because  of  money 
paid  to  him  by  the  defendants  Brown  on  such  indebtedness  for 
the  benefit  of  the  executors.  We  are  of  the  opinion  that  the 
case  relied  upon  by  the  trial  court  in  determining  this  question, 
113  N.  T.,  450.  found  also  in  21  \.  E.,  172,  is  not  applicable  to 
this  case.  Our  views  as  above  enunciated  seem  to  be  entirely 
supported  by  the  later  New  York  cases:  RiuiseU  v.  ^fcCall.  14t 
N,  T..  437.  also  reported  in  36  N.  E.,  498;  and  In  re  fTuffmm, 
136  App.  Div.  (N.  T.),  515,  520.  We  also  think  that  the  case 
of  Maple  V.  Railroad,  40  0.  S.,  313,  is  applicable  to  this  case. 
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We  find  therefore  that  the  defendants,  Charles  E.  Brown  and 
Julia  E,  Brown,  should  be  charged  with  the  five  notes  remain- 
ing unpaid  «t  tliii  time  of  the  death  of  Joseph  Gottschalk  together 
with  interest  thereon.  Upon  that  indebtedness  they  are  entitled 
(o  the  following  credits  r  1st.  The  payment  of  $300  made  March 
15th,  1910,  to  Edward  Beverstoeb,  which  was  before  the  death 
of  Joseph  Qottachalk.  2d,  The  amount  paid  to  the  First  Na- 
tional Bank  on  December  17th,  1910,  $1,419.73.  3d.  $575  of 
the  .$875  paid  by  Beverstock  to  plaintiffs  on  February  26th, 
1912,  making  a  total  credit  of  $2,294.73. 

We  have  not  computed  the  interest  items,  but  interest  will  be 
computed  in  accordance  with  the  dates  in  the  notes  and  the  pay- 
ments as  above  stated  and  at  the  rate  stipulated  in  the  notea 
It  is  claimed  by  the  plaintiffs  that  the  defendants  Brown  are 
not  entitled  to  credit  for  the  payment  made  to  the  bank  on 
December  17th,  1910;  that  the  not6<!  were  not  yet  dne  and  that 
their  payment  at  that  time  operated  to  the  disadvantage  and 
injury  of  the  plaintiffs.  It  is  conceded  as  above  noted,  that  the 
bank  was  a  botwi  fide  holder  ot  tbe.se  notes  as  collateral  security. 
The  provision  of  the  mortgage  is  that  the  defendants  may  pay 
$100  or  any  mnltiplo  thereof  at  any  time.  The  effect  of  this 
provision  is  to  enable  the  defendants  to  pay  the  entire  obligation 
at  any  time  tbe.v  may  desire.  They  therefore  were  entitled, 
without  giving  any  reason  therefor  and  regardless  of  its  effect 
upon  anyone,  to  pay  to  the  rightful  hona  fide  holder  of  the  notea 
(he  amount  of  indebtedness  for  which  they  were  held  as  collateral 
security,  and  to  this  extent  they  are  entitled  to  credit  in  the 
accounting. 

We  have  disposed  of  the  case  npon  a  different  theory  from 
that  resorted  to  in  the  judgment  of  the  common  pleas  court.  The 
facts  upon  which  our  .iudgiiient  is  based  are  shown  by  the  undis- 
puted evidence  and  insofar  as  the  findings  of  fact  are  in  conflict 
therewith,  we  disapprove  of  the  finding. 

The  judgment  of  the  court  of  common  pleas  will  be  modified  in 
aceordanee  with  the  above  opinion  and  final  judgment  entered 
here  in  favor  of  the  plaintiffs  accordingly,  together  with  an 
order  of  sale,  and  the  cause  will  be  remanded  to  the  common 
pleas  court  to  carry  this  judgment  into  effect. 
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Circuit  Court  of  Lucas  County. 

The  Lake  Shore  Electric  Railway  Company  v.  Sanders 
Sharp,  ADMiNisTRATtm. 
I>er!dt>d,  November,  1908 
Motion   to  Direct   Verdtct^DUmigted  Without  Prejudice. 
At  the  concluBiou  of  the  plalntiR'B  evidence,  a  motion  having  been 
made  to  direct  a  verdict  for  the  defendant  which  the  court  tiae 
announced  It  wIU  grant,  it  Is  error  to  permit  the  plaintiff  to  dis- 
miss the  case  without  prejudice. 

Marvin,  J. ;  Winch,  J.,  and  Wildman,  J.,  concur. 

The  plaintiff  below  was  Sanders  Sharp,  as  administrator,  and 
he  brought  his  suit  against  the  plaintitf  in  error  for  the  wrong- 
fai  death  of  his  decedent.  In  this  opinion  the  terms  "plaintiff" 
and  "defendant"  are  used,  meaning  the  parties  as  they  stood  in 
the  court  below. 

At  the  close  of  the  plaintiff's  evidence  the  defendant  moved 
the  court  to  direct  a  verdict  in  its  favor.  After  the  arguments 
on  this  motion  were  concluded  thff  court  announced  that  the 
motion  would  have  to  be  allowed.  The  plaintiff  thereupon  asked 
leave  to  withdraw  a  juror  and  continue  the  ease.  This  was  re- 
fused and  the  plaintiff  then  moved  that  the  case  be  dismissed 
without  prejudice  and  thLs  motion  was  allowed  and  an  order  made 
by  the  court  dismissing  the  case  without  prejudice.-  To  reverse 
this  order  the  present  proceeding  is  prosecuted. 

Section  5314,  Revised  Statutes,  provides  for  the  dismissal 
iif  actions  without  prejudice,  and  the  first  of  said  provisions  is 
that  it  may  be  dismissed  by  the  plai'iiiff.  before  the  final  sub- 
mission of  the  case  to  the  jury  or  to  the  court,  when  the  trial  is 
by  the  court.  This  is  the  only  provision  authorizing  the  plaintiff 
to  dismiss  the  case  without  prejudice,  except  a  dismissal  pro- 
vided for  in  vacation.  It  is  provided  by  the  stune  section  that 
ike  court  may  dismiss  the  case  without  prejudice  where  the 
plaintiff  fails  to  appear  at  the  trial,  or  for  want  of  necessary 
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parties,  or  on  the  applienlion  of  some  of  the  ilefendantB  where 
there  are  others  whom  the  plaintiff  fails  to  prosecute  with  dili- 
gence, or  for  the  disobedience  by  the  plaintiff  of  an  order  con- 
cerning the  proceeding  in  the  action. 

It  is  urged  here  that  since  the  court  had  not  directed  the  jury 
that  a  verdict  be  returned  for  the  defendant,  the  ease  comes 
within  the  first  class,  to-wit,  one  that  may  be  dismissed  by  the 
plaintiff  before  the  final  snbmission  of  the  cose,  to  the  jury  or 
court,  and  that  the  action  of  the  court  iu  entering  the  disniiasnl, 
without  prejiidice,  was  simply  authorizing  the  plaintiff  to  make 
this  dismissal,  as  piovided  by  the  statute.  This  reasoning,  we 
think,  is  not  sound.  The  case  of  Turner  v.  Pope  Motor  Car 
Company  et  a1,  19  Cir.  Dec,  181,  was  in  some  respecta  like  the 
case  at  bar.  In  that  case,  after  the  evidence  on  the  part  of  the 
plaintiff  had  been  concluded  a  motion  was  made  that  a  verdict  be 
directed  for  the  defendant.  That  motion  was  taken  under  con- 
.sideration  by  the  court,  and  the  court  adjourned  until  the  fol- 
lowing morning.  "When  the  court  convened  counsel  for  the 
plaintiff  announced  a  dismissal  of  the  cafie,  without  prejudice. 
The  court  refused  to  enter  the  dismissal  and  directed  a  verdict  for 
the  defendants,  which  wa.s  at  once  returned  by  the  jury.  Error 
was  prosecuted  to  the  refusal  of  the  court  tn  enter  the  dismissal]. 
In  the  circuit  court  the  judgment  of  the  common  pleas  was 
affirmed,  the  court  finding  that,  in  substance,  the  case  was  finally 
submitted  upon  the  motion  to  direct  a  verdict  within  the  mean- 
ing of  Section  5314,  Revised  Statutes. 

The  same  question  nnder  a  statute  similar  to  our  own  was 
passed  upon  by  the  Supreme  (^onrt  of  Nebraska,  in  the  case  of 
Bee  Building  Company  v.  Dalton,  68  Neb.,  38.  See  also  Hot7- 
road  Co.  v.  Drydcn,  17th  Kan.,  228. 

These  cases  are  familiar  to  coiinsel  and  need  not  here  be  quoted 
from. 

We  reach  the  conclusion  that  the  court  erred  in  dismissing  the 
case  without  prejudice,  and  we  reach  the  further  conclusion  that 
the  case  was  submitted  to  the  court,  for  when  a  motion  is  made 
to  direct  a  verdict  it  amounts,  as  iLas  been  said  in  other  cases,  to 
a  demurrer  to  the  e\'i(lence,  and  raises  a  question  of  law  for  the 


CIRCUIT  COURT  REPORTS— NEW  SERIES.         2a  . 
1914.]  Lucas  County. 

eourt.  The  eonrt  was  without  authority  to  dismiss  the  ease 
without  prejudice  but  the  court  was  not  without  authority  to 
dismiss  the  ense  upon  the  motion  of  the  plaintiff.  His  motion 
was  in  effect  an  announcement  that  he  did  not  care  further  to 
prosecute  this  case.  True,  his  motion  implied  tJiat  he  hoped  to 
be  able  to  prosecute  a  ease  upon  the  faets  undertaken  to  be 
brought  out  in  this  ease,  but  the  case  had  reached  a  point  where, 
by  this  motion,'  the  court,  as  already  said,  was  authorized  to 
dismiss  it  upon  the  plaintiff's  motion,  and  the  order  should  have 
been  that  the  case  be  dismissed  and  should  not  have  ineluded  the 
the  words  "without  prejudice." 

Proceeding  here  to  modify  the  judgment  so  as  to  make  it  con- 
form to  that  which  the  judgment  below  should  have  been  the 
judgment  is  that  the  case  in  the  eourt  below  he  dismissed. 


SUTFIOENCY  OF  ALLEGATIONS  CHARONC  THE  RECEIVINC 
or  STOLXH  GOODS. 

Circuit  Court  of  Lucm  County. 

Harry  Rosenbloom  v.  State  op  Ohto. 

Decided.  November,  190S. 

Criminal  Laic— if c 
of  Indietmenl- 

1.  In  a  criminal  ense  a  general  demurrer  under  Section  7261,  Revised 

Statutes,  raises  tbe  question  of  wbettier  Intent  has  been  alleged, 
and  proot  ot  It  is  necessary  to  make  out  the  offense  charged. 

2.  In   an   Indictment   under   Section    S9sg,    Revised    Statutes,   for   re- 

ceiving stolen  goods,  an  intent  to  defraud  1b  aufflelently  alleged  hy 
the  use  of  the  words  "'unlawtuHy  and  fraudulently." 

Marvin,  J.;  Winch,  J.,  and  Wildman,  J.,  concur. 

The  only  question  in  this  case  is  whether  an  indictment  seek- 
ing to  charge  the  offense  of  receiving  stolen  goods,  iinder  Section 
6858,  Revised  Statutes,  is  sufficient,  if  it  has  all  of  the  formal 
particulars  properly  stated,  together  with  the  following  words; 
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"That  Harry  Rosenblooni,  late  of  the  county  aforesaid,  on 
the  8th  day  of  February,  1907,  at  tlie  county  aforesaid,  unlaw- 
fully and  fraudulently  did  receive  80  pairs  of  Pingree  shoes, 
of  the  value  of  $160  of  the  personal  pi-operty  of  the  Michigan 
Central  Railroad  Company,  a  corporation,  then  lately  stolen, 
he,  the  said  Harry  Roaenbloom  then  and  there  well  knowing  said 
personal  property  to  have  been  stolen,  as  aforesaid,  and  so 
the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  say  that  the 
said  Harry  Rosenblooni  then  and  there,  in  manner  and  form 
aforesaid,  unlawfully  did  steal,  take  and  carrj-  away  the  said 
personal  property,"  etc. 

The  sufficiency  was  clinllenged  in  the  court  of  common  pleas 
by  a  demurrer,  specifying  not  only  that  the  facts  stated  in  the 
indictment  do  not  coustitute  an  offense,  but  also  that  an  alle- 
gation is  not  made  that  the  act  done  was  witli  intent  to  defraud. 

It  is  conceded  on  the  part  of  the  plaintiff  in  error  that  sueh 
indictment  is  good  as  against  a  general  demurrer,  and  this  is 
on  the  authority  of  Whiling  v.  Utate,  48  0.  S.,  220,  where  the 
exact  question  was  raised.  In  that  case  it  is  said,  in  the  third 
clause  of  the  eyllabua: 

"It  is  an  established  rule  of  pleading  that  facts,  and  not  con- 
i;lusions  of  law,  should  be  pleaded.  Therefore,  an  indictment 
under  Section  6858,  Revised  Statutes,  which  charges  that  the 
accused  did  unlawfully  ;ind  fraudulently  receive  certain  per- 
sonal property — describing  it  and  giving  its  value  and  owner- 
ship— knowing  the  same  to  have  been  stolen,  sufficiently  charges 
an  offense  under  that  section,  without  an  averment  as  to  the 
character  of  the  offense  he  is  thereby  deemed  to  have  com- 
mitted. ' ' 

But,  it  is  said,  that  the  attention  of  the  court  was  not  chal- 
lenged, in  that  case,  to  the  failure  to  charge  "intent"  and  that 
since  Section  7251  of  the  Revised  Statutes  provides  that,  "The 
accused  may  demur  when  the  facta  stated  in  the  indictment  do 
not  constitute  an  offense  punishable  by  the  laws  of  tjiis  state, 
or  when  the  intent  is  not  allepred,  and  proof  of  the  intent  is 
■  necessary  to  make  out  the  offense  charged,"  therefore  the  failure 
to  charge  intent  is  a  ground  of  demurrer  separate  from  the 
general  demurrer,  that  the  indictment  does  not  charge  facta 
sufficient  to  constitute  an  offense. 
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It  must  l)e  conceded  that  unless  this  contention  be  aound,  there 
is  some  tautology  in  the  language  of  the  statute,  and  yet  we  are 
of  opinion  that  the  entire  question  is  miaed  by  the  general 
demurrer. 

Where  intent  is  an  ingredieut  of  the  offense,  such  intent  is  a 
fact  to  be  charged.  Offenses  are  only  charged  by  allegations 
of  fact  and  so  if  intent  is  a  neeesaary  ingredient  of  the  offense, 
it  is  a  iact  necessary  to  be  stated  in  the  indictment.  We  think, 
therefore,  that  the  question  waK  distinctly  raised  in  the  case  of 
Whiting  v.  StaU,  supra,  and  that  under  the  authority  of  that 
ease,  the  indietmeot  here  was  suHioient,  and  we  might  well  rest 
onr  opinion  upon  this  case  alone. 

In  view,  however,  of  the  very  able  and  carefully  prepared 
argument  on  the  part  of  the  plaintiff  in  error,  in  which  atten- 
tion is  called  to  other  cases,  we  feel  it  proper  to  say  something 
in  addition  to  what  has  already  been  said. 

Our  attention  is  called  to  the  case  of  Brake  v.  State,  19  0.  S,, 
211,  in  which  it  is  said,  in  the  opinion: 

"To  constitute  the  crime  of  forgery,  or  of  uttering  or  publish- 
ing as  true,  and  genuine,  etc.,  as  defined  by  the  statute,  the  crim- 
inal act  must  be  done  'with  intent  to  prejudice,  damage  or  de- 
fraud some  person  or  persons,  body  corporate  or  politic,  or  a 
military  body  organized  under  the  laws  of  this  state.'  This 
intent  is  an  essential  ingredient  of  the  crime,  and  must  there- 
fore be  state<l,  and  charged  in  the  body  of  the  indictment,  in  a 
direct  anA  posiiii-c  manner." 

And  the  court  goes  on  to  say,  in  that  case  it  is  not  thus 
charged.  It  will  be  noticed,  however,  that  the  statute  under 
which  that  prasecution  was  had,  e-^preasly  provides  that  the 
act  must  be  done  with  infcut  to  prejudire.  etc.,  whereas,  the 
statute  under  which  the  indictment  in  the  ea,se  now  under  con- 
sideration was  framed,  does  not  use  these  words.  Hiowever,  the 
fact  is  urged,  and  with  good  reason,  that  the  party  charged 
would  not  be  guilty  of  a  crime  unless  what  he  did  was  dom- 
with  intent  to  defraud  somebody,  and  it  is  urged  that  therefore, 
proof  of  intent  is  necessary  to  a  conviction,  and  that  such  proof 
could  only  he  required  where  the  intent  is  one  of  the  ingredients 
of  the  crime,  necessary  to  be  set  out  in  the  indictment.     It  may 
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be  questioned,  though  it  is  not  here  uecessary  to  decide,  whether 
an  intent  to  defraud  is  an  element  which  must  be  proved  in 
order  to  secure  a  eoii\'iction  und«?r  this  section,  or  whether  want 
of  intent,  if  there  was  want  of  intent,  would  not  be  matter  of 
defense,  after  the  fact  of  the  receiving  of  the  stolen  goods, 
knowing  them  to  have  been  stolen,  had  been  established.  But, 
however  that  may  be,  we  thinlc  this  indictment  sufficiently 
charges  a  criminal  intent  in  the  use  of  the  words  "unlawfully 
and  fraudulently." 

It  is  true  that  these  words  may  be  used  in  _such  sense  as  not 
to  imply  criminal  intent,  but  when  used  in  the  criminal  law, 
the  word  "fraudulently"  has  been  held  to  oarry  with  it  the 
intent  of  the  party  charged  to  have  fraudulently  done  a  par- 
ticular thing. 

In  the  ease  of  Bank  of  Montreal  v.  Thayer,  7  Fed.  Rep.,  622, 
625,  it  is  said : 

"Fraudulently,"  as  used  in  an  allegation  that  a  person  wrong- 
fully, fraudulently,  aud  falsely  certified  and  represented  certain 
thinga,  "should  be  given  the  meaning  which  the  law  gives  it, 
and  which  attaches  to  it  in  common  usage,  to-wit,  a  deliberately 
planned  purpose  and  intent  to  deceive,  and  thereby'  be  given 
an  unlawful  advantage.  It  necessarily  includes  the  idea  of  a 
fraudulent  intent." 

In  the  case  of  West  v.  Wright.  08  Ind.,  335,  339,  it  is  said: 
"An  allegation  in  a  compUint  as  follows,  'That  said  defend- 
ant at  the  time  of  said  purcliase  nf  said  lands  knowingly,  falsely, 
and  fraudulently  represented  to  said  plaintiff  that  said  lands 
were  clear  of  all  inPTimbrances,'  is  equivalent  to  a  charge  that 
the  representations  were  made  with  intent  to  deceive." 

We  reach  the  conclusion  in  this  case  that  the  word  "fraudu- 
lently" as  used  in  the  indictment,  sufficiently  charged  that  the 
intent  of  the  party  accused  was  to  defraud  although  the  word 
is  often  used  in  civil  proceedings,  and  especially  in  equitable 
proceedings,  in  a  sense  not  necessarily  imputing  a  wrongful  in- 
tent. 

Surely,  in  view  of  the  provisions  of  Section  7215  and  the 
recognized  forms  of  indictments  used  in  this  state  and  the  de- 
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eision  of  the  esse  of  \Yhiti'ng  v.  Stair,  this  court  wonld  not  be 
justified  in  holding  that  the  demurrer  to  the  indictment  should 
have  been  sntiitained,  and  the  ju^ment  of  the  court  of  common 
pleas  is  therefore  affirmed. 


UABUTY  OP  STKEBT  11AB,WAY  COMPANY  FOR.  COST 

or  PAvmc. 

Circuit  Court  or  Summit  County. 

The  Northern  Ohio  Traction  &  Lioht  Company  v.  WilijUM 

h.  Stewart  et  al. 

Decided,  October  8,  1908, 

BIreel  Railroad  FranchUe — Pavinp  a/  Street. 
A  Street  railroad  company  operating  a  single  track  on  a  street  of  a 
city,  when  said  street  was  paved,  paid  (or  seven  feet  of  the  pave- 
ment aa  required  by  Its  franchises:  nine  years  later  the  company 
laid  another  track  In  Che  street,  replacing  the  pavement  In  good 
order;  thereupon  the  city  brought  an  action  to  recover  from  the 
street  railroad  oompany  the  cost  of  paving  an  additional  seven 
feet,  which  the  company  would  have  been  required  to  pay  (or  If 
it  had  been  operating  two  tracks  at  the  time  the  pavement  was 
first  laid.  Held:  There  could  be  no  recovery  Cor  or  on  behalf 
of  the  city  or  of  abutting  property  owners. 

Hogers,  Rowley  &  Kockwell,  for  plaintiff  in  error. 
Voris,  Vaughan  &  Vavghan,  C.  M.  Beery  and  N.  M.  Green- 
berg  er,  contra. 

Marvin,  J.;  "Winch,  J.,  and  Henry,  J.,  concur. 

This  is  a  proceeding  in  error  brought  to  set  aside  the  judg- 
ment of  the  court  of  common  pleaa.  The  suit  was  originally 
brought  by  William  li.  Stewart  and  the  city  of  Akron  for  and 
on  behalf  of  themselves  and  many  others,  tlie  owners  of  real 
estate  abutting  on  the  north  and  south  sides  of  West  Ktarket 
street  in  the  city  of  Akron,  between  Canal  street  and  the  west 
line  of  the  city.     Later  an  amended  petition  was  filed  in  which 
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Stewart  was  not  joiiiod,  the  city  claiming  to  recover  on  behalf  of 
itself  and  the  other  property  owners  named  in  the  original  peti- 
tion. The  relief  sought  was  the  recovery  from  the  defendant  of 
the  expense  which  had  been  ])aid  by  the  city  and  the  property 
owners  in  the  paving  and  improvement  of  West  Market  street 
between  the  points  named,  to  the  amount  of  seven  fpet  in  width 
of  such  pavement.  The  faels  relied  upon  were  that  the  city 
paved  said  street  witli  bricli  in  ]892.  All  of  the  expense  of 
street  crossings  was  paid  hy  the  city  and  one-fiftieth  of  all  the 
other  part  of  such  pavement.  The  balance  of  the  expense  was 
paid  by  the  abutting  property  owners,  except  that  at  the  time 
of  such  improvement  the  predecessors  of  the  defendant  paid 
the  expense  of  paving  a  strip  seven  feet  wide  along  the  entire 
length  of  the  street,  the  predecessors  of  the  defendant  putting 
down  a  single  track  street  railroad  along  the  entire  distance 
named  and  paying  for  the  seven  foot  strip  in  accordance  with 
the  terms  of  the  franchise  under  which  it  operated  the  line  of 
street  railway  in  Akron.  In  the  year  1901,  the  defendant  took 
up  ita  single  track  before  mentioned,  which  was  laid  along  the 
middle  line  of  the  street.  If  removed  the  pavement  so  far  at 
necessary  to  put  in  a  double  iraek,  and  then  put  in  such  double 
track,  one  on  each  side  of  thr  middle  line  of  the  street,  and  re- 
paired the  street  so  far  as  the  same  had  been  taken  up,  putting 
in  the  pavement  all  along  where  it  had  been  taken  up. 

On  the  part  of  the  plaintiff  it  is  urged  that  the  defendant 
should  pay  for  the  seven  font  strip;  that  is,  for  an  additional 
seven  foot  strip  above  that  which  it  paid  at  the  laying  of  the 
original  pavement,  because  it  is  said  it  is  clear  that  hart  tKt- 
double  track  been  laid  at  the  time  that  the  pavement  was  laid 
by  the  city,  the  company  would  have  been  required  to  pave 
fourteen  feet  instead  of  seven  feet,  that  being  the  amount  re- 
quired to  be  paid  by  the  company;  that  is  seven  feet  for  each 
track,  and  that  therefore  had  the  double  track  been  laid  at  the 
time  the  city  and  property  owners  had  to  pay  for  the  pavement, 
the  property  owners  and  (be  city  would  have  been  relieved  of  the 
expense  of  paving  for  said  additional  seven  feet. 

It  is  alleged  in  the  petition  that  the  company  purposely  laid 
but  one  track  originally,  intending  to  lay  the  additional  track 
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as  soon  as  the  street  shonM  be  paved  and  improved  and  paid 
for,  thereby  escaping  the  expense  to  which  it  would  have  been 
put  had  the  double  track  been  laid  in  the  first  place.  It  is  not 
shown  by  the  facts  that  this  allegation  is  true.  Nine  years 
elapsed  between  the  laying  of  the  single  track  and  the  laying 
of  the  double  track  by  the  company.  The  company,  by  putting 
in  the  double  track,  was  put  to  the  expense  of  removing  ths 
first  track,  removing  the  pavement  therefrom  and  putting  in 
the  pavement  which  had  been  removed.  Tt  would  be  a  reflec- 
tion upon  the  good  sense  as  well  as  the  integrity  of  those  who 
put  in  the  first  track,  to  find  that  they  did  this  for  the  purpose 
suggested  of  laying  another  track  nine  years  later;  that  they 
would  operate  a  street  railroad  with  a  single  track  where  they 
ought  to  have  a  double  one,  for  nine  years,  to  relieve  themselves 
from  the  expense  of  paving  &  strip  seven  feet  wide.  The  allega- 
tion is  not  sustained.  The  franchise  granted  to  the  defendant's 
predecessor,  referred  to  and  made  a  part  thereof.  Section  437, 
subdivision  2,  chapter  34.  of  ;hc  revised  ordinances  of  the  city  of 
Akron,  which  reads,  "Any  individual  or  company  to  whom  any 
such  privilege  shall  bo  granted,  upon  finy  street  or  highway 
(that  is,  any  privilege  to  lay  street  railroads),  shall  be  required, 
when  it  is  deemed  necessary  by  the  board  of  city  commissioners 
to  pave  or  repair,  to  macadamize  or  remacndainize  such  street 
or  highway,  or  to  pave  or  repave,  mnt-adamize  or  remacadamize, 
the  space  between  the  rails  of  the  tracks,  turnouts  and  switches 
used  by  them,  and  one  foot  on  the  outside  of  snch  rails  on  both 
sides  of  said  track,  through  any  street  or  portion  thereof  throuffh 
which  such  .street  railway  may  pass;  and  such  paving  or  macad- 
amizing ao  done  shall  be  with  the  same  kind  and  quality  of  ma- 
terial that  shall  l)e  used  by  tlic  city."  From  this  it  is  clear  that 
the  city  could  have  required  of  the  defendant,  or  its  predecessor, 
to  pay  for  both  tracks  had  both  tracks  been  laid  when  the  pave- 
ment was  put  down,  but  it  would  be  an  exceedingly  strained 
constniction  to  hold  that  the  city  could  require  the  defendant 
to  pay  back  to  the  city  what  had  been  paid  for  a  pre-existinc 
pavement  by  it. 

Our  attention  is  called  1o  the  case  of  the  city  of  Akron  against 
this  present  defendant,  wherein  a  reeoveiy  was  had  for  the 
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value  of  a  part  of  a  pavement  which  the  city  had  put  in  prior 
.  to  the  laying  of  the  second  track,  there  having  been  only  one 
track  before.  We  do  not  regard  that  ease  as  decisive  of  this. 
We  find  from  the  record  that  this  court  allowed  judgment  to 
stand  for  the  value  of  a  part  of  that  street,  a  part  of  the  dis- 
tance only  was  allowed,  and  that  was  affirmed  by  the  Supreme 
Court.  What  distinction  there  was  between  that  part  where 
the  court  allowed  the  judgment  to  stnud,  and  that  part  of  the 
street  where  it  was  not  allowed  to  stand,  we  do  not  know.  It 
may  be  that  the  court  found  that  the  conduct  of  the  company 
was  for  the  purpose  of  defrauding,  or  the  express  purpose  aa 
charged  in  this  petition  of  getting  the  pavement  laid  and  then 
thereafter  laying  the  track,  the  time  between  the  laying  of  the 
pavement  and  the  first  track,  and  the  time  wlieu  the  second  track 
was  put  in  was  about  half  the  time  that  it  was  in  this  case. 

Other  questions  were  argued  in  this  case  as  to  the  right  of 
the  city  to  maintain  this  action  and  the  like,  but  as  what  has 
already  been  said  disposef)  of  the  case  wc  deem  it  unnecessary 
to  discuss  the  other  questions.  The  result  here  is  that  the  judg- 
ment should  be  reversed,  and  the  judgment  that  should  have 
been  entered  in  the  court  below  will  be  here  entered. 
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Court  of  Appeals  for  Hamtltoa  County. 

The  Safe-Cabinet  Company  v.  The  Qlobe  Wkknickb  Company. 

Decided,  January  31,  1914. 

Unfair  Competition  in  Trade — Infringement  of  Rights  of  a  Manvfao 
turer  by  Puttina  Out  a  SimiJar  Product — Injunction. 

The  "cabinet  aafe"  inaniifactured  by  the  defendant  from  and  after  1911 
Is  BO  Blmllar  In  aize,  shape,  design  and  color  to  the  "BaleKatblnet" 
manufactured  ai7il  sold  by  the  plnlntlfT  since  1905  aa  to  easily  con- 
fuse persons  of  ordinary  Intelligence  as  to  the  product  which  they 
are  purchasing;  and  this  fact,  taken  In  connection  with  testl- 
tnony  to  the  effect  that  the  defendant  purchased  one  of  the  plaint- 
ifTa  cabinets  and  caused  it  to  be  dissected  In  Its  factory,  whereupon 
orders  were  given  to  manufacture  one  as  nearly  like  it  as  possible 
without  infringing  the  patent,  affords  ground  for  a  finding  that  the 
defendant  has  been  guilty  of  unfair  competition  and  a  decree  en- 
joining Its  continuance. 

James  L.  Steuart,  Gideon  C.  Wilson  and  John  Emory  Cross, 
for  plaintiff  in  error, 
Robertson  &  Buchwalter,  contra. 

Jones,  0.  B.,  J.;  Swing,  J.,  and  Jones,  E.  H.,  J.,  eoneur. 

The  action  below  was  brought  by  plaintiff  in  error  as  plaintiff 
against  the  defendant  in  error  a,s  defendant,  claiming  that  de- 
fendant had  wronged  and  was -wronging  plaintiff  by  unfair 
business  competition  in  the  manufacture  and  sale  of  certain 
metal  fireproof  containers  for  papers,  books  and  other  articles, 
and  in  the  use  of  the  peculiar  trade-name  which  plaintiff  had 
originated  for  such  manufactured  articles.  Plaintiff  sought  an 
injunction  against  the  use  of  such  trade-name  and  the  contin- 
uance of  such  unfair  competition,  and  prayed  for  an  accounting 
and  payment  of  all  profits  made  by  reason  thereof. 

On  the  hearing  by  the  court  of  common  pleas  a  decree  was 
entered  finding  in  favor  of  the  defendant  below  and  dismissing 
plaintiff's  petition.  To  this  decree  iuid  the  proceedings  below 
-  plaintiff  prosecutes  error  in  this  court. 
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Tbe  entire  record,  fmhra(.-LDg  a  voluue  of  testimoDy  eontaiu- 
ing  almost  5<""0  pagts,  It^ether  with  a  very  .lai^  mass  of  ex- 
hibits <H>nsistiD^  of  newspa|>er  ami  niagaziae  advertisements, 
catalogues,  circulars,  cards,  folders  and  nnmrrous  other  forms 
of  advertising  matter,  as  well  as  the  safe-cabinet  mannfactored 
by  the  plainttfT  anil  the  cabinet  safe  manufactured  by  the  de- 
fendant, vere'  submitted  to  the  conrt. 

.\fter  a  careful  cKn^ideratioD  nf  this  ni-ord  and  these  exhibits 
the  court  finds  that  llie  plaiultIT  i;:  a  <i>rporatinn  organized  under 
the  laws  of  Ohio.  al>out  January  31.  1!HI6.  having  then  8ueee<^ed 
a  partnership  composed  of  Willis  V.  Dick  and  Oeoi^e  D.  Shad, 
of  Marietta,  who  traded  iiiider  the  firm  name  of  the  Safe-Cabinet 
Company,  and  who  founded  tbe  business  now  owned  by  plaintiff, 
in  February,  1905.  and  then  coinuieuced  the  manufacture  and  sale 
of  the  goods  known  as  safr-cabinct.'i.  This  safe-cabinet  was  a 
novelty,  manufactured  fiytni  slici*t  metal  iit  sucli  a  way  as  to 
leave  an  air  space  bi-twecn  two  thin  .sliccls  of  metal  in  which 
space  was  placed  fireproof  material  in  such  manner  as  to  be- 
come what  is  known  as  fireproof  construction. 

This  partnership  and  its  sncci'ssor.  the  pl.iintiff  corporation, 
were  the  pioneers  in  the  uiaiMififlun'  and  silc  of  troods  of  this 
,  character,  and  prior  tii  their  brjriuiiinx  in  lOO.'j  there  was  nothinft 
known  to  the  trade  of  the  winic  chara.-lcr.  The  words  "safe- 
cabinet"  were  applied  to  (lie  article  frcni  its  original  constme- 
tion.  and  have  been  so  continued  to  the  present  time,  and  it  has 
been  known  to  the  trade  by  such  name  durine  the  entire  period 
covered  by  its  manufacture.  -  During  the  e.irly  years  of  its 
manufacture,  prior  to  1909.  the  word  "Dick"  was  used  in  dif 
fetent  ways  in  connection  with  the  name  safe-cahinet,  but  the 
words  "Rafe-cabinct "  or  "sare-cabinci  ennipaiiy"  appeared  on 
all  of  these  different  products,  and  from  and  after  the  year  1909 
the  name-plate  simply  called  it  the  snfe-cnbinet.  pnttinjt  on  also 
the  date  of  the  patent,  tbe  name  of  the  company  and  its  place  of 
manufacture. 

These  safe-enbinet.i  were  originally  painted  several  different 
colors,  but  nftcr  numerous  experinu-nts  nnd  considerable  ex- 
pense the  standard  .slinpc.  finish  nnd  kv/.c  for  its  product  was 
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finally  adopted  by  plaintiff,  and  for  several  years  prior  to  the 
filing  of  the  petition,  except  in  cases  uf  special  order,  its  safe- 
cabinet  had  been  painteil  an  olive  green  color  with  a  decoration 
in  imitation  of  paneling  with  gold  or  yellow  lines.  Plaintiff 
made  large  expenditures  of  money  iii  advertising  and  creating 
a  market  for  said  patented  novelty  and  its  product  so  patented, 
decorated  and  labeled  has  Iteen  sold  and  resold  under  the  desig- 
nation of  the  "safe-cabinet"  in  domestic,  interstate  and  foreign 
conmierce.  The  public  tcnow  and  recognize  said  goods  under 
such  trade-name,  and  because  of  the  merit  of  the  article  and 
the  extensive  advertising  plaintiff  has  built  np  a  valuable  trade 
and  good  will  in  the  manufacture  and  sale  of  said  patented 
novelty,  painted  an  olive  green  and  decorated  in  imitation  of 
paneling  with  gold  or  yellow  lines  and  bearing  designation  of 
"safe-cabinet."  The  special  name  of  safe-cabinet  has  thus  be- 
come a  trade-name,  and  has  in  this  manner  come'to  have  a  special 
or  secondary  meaning  implying  that  the  article  with  reference  to 
which  it  is  nsed  is  of  plaintiff's  manufacture,  the  combination  of 
name,  color  and  decoration  becoming  of  value  as  appurtenant  to 
the  good  will  of  plaintiff's  business. 

The  defendant  is  an  Ohio  corporation  which  together  with  its 
predecessors  has  been  continuously  engaged  in  the  manufacture 
and  sale  of  ofilce  furniture,  sectional  bookcases,  files  and  equip- 
ment, for  many  years,  but  did  not  manufacture  an  article  similar 
to  that  manufactured  and  sold  by  plaintiff,  prior  to  February, 
1911.  Before  defendant  engaged  in  the  manufacture  of  said 
article  there  was  no  competition  whatever  between  the  goods 
manufactured  by  the  plaintiff  and  those  of  the  defendant,  and 
the  same  agent  represented  both  plaintiff  and  defendant  in  many 
cities  throughout  the  United  States. 

In  February,  1911.  the  defendant  began  the  manufacture  and 
sale  of  a  fireproof  container  of  practically  the  same  shape  and 
size  as  that  of  plaintiff,  and  likewise  painted  an  olive  green  color 
and  decorated  in  imitation  of  paneling  wth  gold  or  yellow  lines, 
and  labeled  the  same  "Globe  Cabinet  Safe."  Plaintiff  con- 
tends that  the  use  of  the  name  cabinet  safe  and  the  decoration  of 
its  goods  with  an  olive  green  color  and  gold  or  yellow  lines  in 
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imitation  of  paDeliiig,  is  a  simulation  by  defendant  of  the  goods 
of  the  plaintiff,  and  is  a  fraudulent  attempt  on  the  part  of  de- 
defendant  to  deceive  and  mialead  the  public  and  the  customers  of 
the  plaintiff  into  the  belief  that  the  goods  manufactured  by  the 
defendant  emanated  from  the  same  source  as  those  manufactured 
by  the  plaintiff,  and  that  such  acts  amount  to  unfair  competition 
in  trade,  the  liability  uf  deception  beiug  further  enhanced  by  the 
fact  that  defendant  also  imitated  the  shape  and  most  popnlar  size 
of  plaintiff's  goods. 

Plaintiff  further  claims  that  defendnnt's  article  is  of  inferior 
workmansbi]}  and  design  and  insufficient  as  a  fire  resistant,  and 
that  while  in  outward  appearance  both  articles  are  the  same  there 
18  a  wide  difference  in  their  respective  merits,  the  plaintiff's  ar- 
ticle offering  a  resistance  to  a  high  degree  of  heat  which  (he  de- 
fendant's could  not  withstand. 

The  defendant  claims  that  there  has  been  no  attempt  on  its 
part  to  mialead  or  to  confuse  or  deceive  anyone,  and  that  ni* 
fraud  or  unfair  comjictition  has  1>epn  shown  ak  against  the  de- 
fendant. The  defendant  denies  the  right  of  plaintiff  to  the  use 
of  the  wordfl  "safe-cabinet"  as  a  trndc-name,  claiming  that  snch 
a  name  is  mexely  rje-scriptive  of  the  charactpristies  of  the  article, 
and  that  no  one  can  acquire  exclusive  right  to  such  n  trade-name, 
and  therefore  claims  the  right  to  use  the  words  in  the  manner  in 
which  it  has  been  using  them,  to-wit,  "cabinet  safe," 

Counsel  for  defendant  admits,  however,  that  grannnatically 
construed  these  words  would  appear  to  have  the  same  meaning, 
aiding  that  the  first  word  should  be  taken  as  the  adjective  or 
qualifying  word  and  the  Inst  word  as  the  noun:  that  in  the 
name  used  by  the  plaintiff  "safe-cabinet"  the  cabinet  would 
be  the  main  feature  qualified  by  the  word  "safe,"  while  in  the 
term  used  by  the  defendant  "cabinet  safe"  the  safe  would  be 
the  main  feature  qualified  by  the  word  "cabinet."  Tt  is  hardly 
necessary  to  analyze  the  meaning  of  the  words  as  has  been  done 
by  counsel  for  defendant,  a.s  such  analysis  shows  no  difference  in 
their  meaning.  It  mi(fht,  however,  he  noticed  that  their  nse 
by  the  plaintiff  was  with  the  hyphen  between  the  two  words, 
using  therefore  both  words  as  nouns  and  neither  as  an  adjective. 
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mdieating  in  that  way  possibly  the  nnine  of  a  particular  thing 
that  combines  in  an  equal  degree  the  qualities  of  the  object  known 
as  a  cabinet  with  the  object  known  as  a  safe. 

The  evidence  shows  that  the  words  had  not  been  used  together 
in  such  a  way  as  to  become  known  to  the  trade  or  to  indicate 
any  particular  article,  prior  to  their  use  by  plaintiff  or  its  pred- 
ecessor. In  this  view  of  the  facts  it  appears  to  the  court  that  the 
name  is  one  which  might  well  be  adopted  and  used  by  the  com- 
pany which  first  manufactured  such  an  article,  and  that  its 
subsequent  use  by  a  new  competitor  would  be  looked  upon  at 
least  as  a  ground  of  suspicion,  and  taken  in  connection  with 
other  matters  might  lead  to  a  finding  of  unfair  competition. 

It  is  contended  also  by  the  defendant  and  shown  by  the  evj- 
dence  that  the  use  of  olive  green  paint  as  a  decoration  for  steel 
articles  was  a  matter  that  had  been  common  to  the  trade  for 
many  years,  and  defendant  contends  that  because  plaintiff  and 
its  predecessor  had  originally  use<l  other  colors  as  well  as  that 
finally  adopted  by  it  as  its  standard  that  therefore  there  could 
be  no  objection  raised  by  it  or  any  claim  made  as  to  its  exclusive 
right  to  nse  the  color,  which  the  evidence  shows  it  has  adopted 
and  nsed  as  its  standard  some  time  before  the  defendant  entered 
the  field  of  competition. 

It  may  be  well  said  that  no  one  can  have  an  absolute  monop- 
oly of  a  particnlar  color,  but  it  has  been  shown  by  the  evidence 
that  prior  to  the  commencement  of  the  manufacture  of  the  "  Globe 
safe  cabinet"  by  defendant,  its  standard  color  for  file  cases  and 
other  products  had  been  colors  in  imitation  of  finished  oak  or 
mah<^any  wood,  and  for  steel  file  cases  that  were  not  so  colored 
it  had  used  a  maroon  paint,  and  had  been  using  other  colors  only 
on  special  orders. 

These  facts  taken  in  connection  with  the  fact  that  it  disre- 
garded its  previoRs  standards  of  wood  imitations  and  made  olive 
green  its  standard  color  for  its  new  product,  with  gold  or  yellow 
lines  to  imitate  paneling,  and  the  fact  that  in  its  catalogae  of 
new  goods  it  carried  on  the  marffin  a. miniature  safe-cabinet,  or 
cabinet  safe,  printed  in  green  ink,  making  its  catalogue  similar  to 
that  of  plaintiff  company,  and  also  that  it  took  as  the  size  of  its 
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product  the  most  popular  size  that  was  used  by  the  plaintiff 
company,  shows  too  many  matters  of  similarity  to  be  altogether 
accidental  and  uot  to  show  that  it  was  actuated  by  the  desire  tu 
gain  the  benefit  of  the  expense  and  effort  that  had  been  borne  by 
plaintiff  in  stimulating  and  creating  a  market  for  its  product. 

The  court  is  compelled  to  reach  the  conclusion  that  the  defend- 
ant has  been  guilty  of  those  acts  which  constitute  unfair  basi- 
uess  competition,  especially  wheu  it  is  further  considered,  as 
shown  by  the  testimony  of  the  president  of  the  plaintiff  company, 
that  prior  to  the  commencement  of  the  manufacture  of  its 
cabinet  safe,  a  safe-cabinet  manufactured  by  the  plaintiff  was 
purchased  by  the  defendant  and  was  taken  to  its  factory  and 
dissected  by  its  operatives  with  instructions  from  the  president 
of  the  company  to  manufacture  an  article  as  near  like  it  as 
possible,  in  such  a  way  as  to  take  in  the  file  case  units  made  by 
the  defendant,  and  not  to  infringe  nn  the  patent  of  the  plaintiff 
company. 

Snch  a  conclusion  is  further  sustained  by  the  fact  that  the 
evidence  shows  that  agents  who  bad  been  previously  handling 
goods  manufactured  by  lioth  plaintiff  and  defendant  were  re- 
quired by  defendant  to  handle  its  goods  alone,  and  to  give  up 
the  agency  for  the  plaintiff's  goo^ls  or  to  lose  the  exclusive  agency 
for  the  defendant 's  goods. 

The  case  of  Yale  t(-  Towne  Mfg.  Vo.  v.  Alder,  154  Fed.  Rep., 
37,  is  almost  directly  in  point,  the  facts  being  so  similar.  The 
syllabus  of  this  case  is  as  follows: 

"A  mannfaeturer  of  locks  who  deliberately  and  intentionally 
copied  a  higher-priced  lock  made  by  another  manufacturer  in 
form,  size,  coloring,  lettering  and  details  of  finish,  so  that  the 
two  were  substantially  identical  in  appearance  to  a  casual  ob- 
server, and  retail  purchasers  were  likely  to  mistake  one  for  the 
other,  is  chai^eable  with  unfair  competition,  althongh  the  parts  - 
of  the  lock  separately  may  have  been  open  to  his  appropriation." 

Upon  an  ocular  inspection  by  the  members  of  the  court,  the 
similarity  of  the  appearance  of  the  two  articles  made  respective- 
ly by  plaintiff  and  defendant  and  shown  as  exhibits  in  court  was 
sufficient  almost  of  itself  to  convince  the  court  that  one  was  h 
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"Chinese"  copy  of  the  other.  "While  if  critically  examined  to- 
gether points  of  difference  might  be  discovered,  it  would  be  im- 
possible for  anyone  not  having  Brat  so  studied  them  and  memor- 
ized these  differences,  to  properly  describe  them  and  identify  the 
product  of  either  party  with  that  of  the  other  party  not  then 
before  him. 

On  such  s  state  of  facts  it  is  clear  that  the  casual  ordinary 
buyer  at  retail,  not  having  both  articles  before  him  and  not 
knowing  the  points  of  difference  or,  possibly,  even  that  there  are 
two  distinct  manufacturers,  but  having  read  plaintiff's  adver- 
tisements and  having  decided  to  buy  a  safe-cabinet  would  easily 
be  induced  to  buy  defendant's  cabinet  safe,  feeling  that  he  was 
securing  what  he  bad  intended  to  purchase. 

The  plaintiff  contending  that  the  similarity  of  the  two  prod- 
ucts is  sufficient  to  confuse  or  deceive  purchasers,  defendant 
undertook  to  point  out  certain  differences.  For  instance,  that 
the  plaintiff's  article  had  a  cornice  around  the  front  and  both 
sides  at  the  t^p,  while  defendant's  has  none  at  the  sides  because 
of  ita  desire  to  carry  out  its  idea  of  elastic  furniture  by  adding, 
if  occasion  demands  it,  other  cabinets  at  the  side  without  leaving  . 
any  space  between  the  two.  This  furnishes  a  reason  for  omit- 
ting the  cornice  at  the  sides,  but  does  not  give  a  reason  why 
when  omitted  the  cornice  on  the  Hides  it  should  be  still  retained 
on  the  front. 

A  difference  in  the  hinges  was  also  referred  to  by  one  of  de- 
fendant's witnesses,  but  when  he  was  asked  to  explain  wherein 
the  difference  lay  he  was  unable  to  do  so  without  again  referring 
to  them  and  then  making  comparison  between  the  two  articles 
then  in  court.  And  the  court  was  impressed  with  an  incident 
which  took  place  during  the  argument,  when  counsel  for  de- 
fendant undertook  to  point  out  the  difference  between  defend- 
ant's article  and  that  of  plaintiff  in  court,  and  himself  pointed 
out  plaintiff's  article  as  the  product  of  defendant.  If  such  con- 
fnsion  could  arise  with  a  witness  and  counsel,  who  had  both  pre- 
pared for  trial  and  were  clearly  advised  of  all  points  of  differ- 
ence in  the  two  articles,  how  can  it  be  said  that  no  confusion 
or  deception  will  arise  with  the  ordinary  casual  purchasers  in 
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th«  market,  who  after  all  are  the  pei-sous  to  be  protected,  and 
whose  trade  plaintiff  is  entitled  to  receive  if  he  has  legitimately 
secured  it. 

In  the  caw  at  bar  it  is  clear  that  the  demand  for  plaintiff's 
goods  was  created  before  the  defendant  entered  the  field,  and 
being  in  a  similar  business  this  demand  was  bronght  to  the  at- 
tention of  the  defendant  by  its  agents  and  salesmen,  and  it  did 
not  hesitate  to  at  once  take  advantage  of  the  opening  thus 
treated  to  embark  in  the  same  business  that  had  been  made  so 
auccessful  by  the  plaintiff.  We  have  stated  above  how  the  de- 
fendant first  dissected  the  safe-cabinet  of  the  plaintiff  and  com- 
menced the  manufacture  of  its  cabinet  safe  in  close  imitation 
of  it.  While  the  defendant  strenuously  insists  that  ita  article 
is  superior  to  that  of  the  plaintiff,  the  plaintiff  as  strongly  con- 
tends that  its  own  article  is  the  superior.  For  the  purposes  of 
this  case,  which  is  the  better  is  not  material.  The  real  question 
becomes,  who  was  the  pioneer  in  this  manufacture  T  There  is 
no  dispute  in  the  record  but  that  the  plaintiff  had  an  established 
business  before  the  defendant  commenced,  and  there  can  be  no 
(juestion  but  that  the  marked  similarity  of  defendant's  product 
was  for  the  purpose  of  availii^  itself  of  plaintiff's  trade  and 
securing  a  part  of  its  good  will,  and  that  the  conduct  of  the 
defendant  comes  within  what  is  known  as  unfair  competition. 

Defendant,  however,  contends  that  it  has  put  out  no  goods  ex- 
cept with  the  name  "Globe"  upon  them,  that  is,  the  name-plate 
(carries  the  words  "Globe  Safe  Cabinet."  Such  use  of  defend- 
ant's name  is  not  in  itfielf  a  sufficient  affirmative  distinetiou 
where,  as  here,  there  are  snffioient  points  of  similarity  to  eonsti- 
ttite  unfair  competition. 

In  Menendez  v.  Hdt,  128  U.  S..  514,  the  Supreme  Court  says 
in  its  opinion,  at  page  521 ; 

"It  is  no  answer  to  their  action  to  say  that  there  was  no  in- 
vasion of  that  right  because  the  name  of  S.  0.  Kyder  accom- 
panied the  brand  npon  fiour  sold  by  appellants,  instead  of  the 
name  of  Holt  &  Co.  That  is  an  aggravation  and  not  a  joiti- 
flcation,  for  it  is  openly  trading  in  the  name  of  another  npon 
the  reputation  acquired  by  the  device  of  the  true  proprietor." 
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See  also  to  the  same  effect :  Shaver  v.  Edler,  106  Fed.  R«p., 
821;  Jacobs  V.  Beecham,  221  U.  S.,  263;  Rushmore  v.  Manhattan 
S.  &  a.  Wks..  163  Fed.  Rep.,  989. 

Bnterprite  Mfg.  Co.  v.  Landers.  124  Fed.  Rep.,  923: 

"Any  manofactarer  haa  tlie  right  to  copy  an  article  made 
by  another  which  is  not  protected  by  patent,  bat  he  has  not  the 
right  to  BO  imitate  it  in  ahape,  design,  color  and  number  as  to 
deceive  purchasers  of  average  intelligence  and  cause  them  to 
mistake  his  product  for  that  of  the  prior  manufacturer." 

55  A.  *  E.  Enc.  (2d  Ed.),  410: 

■'An  exact  copy  of  another's  trade-mark  or  name  or  the  dr^s 
of  his  goods  is  not  necesaary  to  constitute  infringement  or  un- 
fair competition.  Similarity,  not  indentity,  is  the  test.  There 
is  some  little  confusion  in  the  cases  as  to  ijie  standard  to  be  ap- 
plied, but  the  general  role  seems  to  be  that  infringement  or 
unfair  competition  exists  whenever  the  resemblance  is  so  close 
that  ordinary  purchasers,  buying  with  ordinary  caution,  are 
likely  to  be  misled.  The  resemblance  need  not  be  snfBcient  to 
deceive  experts  or  persons  specifically  familiar  with  the  trade- 
mark or  goods  involved,  nor  such  as  would  deceive  persons  see- 
ing the  two  trade-marks  or  articles  placed  side  by  side.  A  simi- 
larity sufficient  to  make  it  likely  that  unwary  purchasers  will  be 
deceived,  has  been  deemed  sufficient." 

aacyc.m-. 

"No  inflexible  rule  can  be  laid  down  as  to  what  condnet  will 
constitute  unfair  competition.  Each  case  is  in  a  measure  a  law 
unto  itself.  Unfair  competition  is  always  a  question  of  fact 
The  question  to  be  determined  in  every  case  is  whether  or  not, 
as  a  matter  of  fact  the  name  or  mark  used  by  defendant  has 
previously  come  to  indicate  and  designate  plaintiff's  goods,  or, 
to  state  in  another  way,  whether  defendant,  as  a  matter  of  fact, 
is  by  his  conduct  passing  off  his  goods  as  plaintiff's  goods,  or  his 
business  as  plaintiff's  business.  The  universal  test  question  is 
whether  the  public  is  likely  to  be  deceived." 

38  Cyc.,n3,7Si,785: 

"It  is  often  said  that  a  fraudulent  intent  on  the  part  of  de- 
fendant to  pass  off  hb  goods  or  business  as  and  for  that  of 
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plaintiff  ia  neeeseary  to  constitnte  unfair  competition,  and  in- 
fringement of  trade-marks  has  been  distingnislied  apon  this 
ground.  Bat  the  reasons  for  not  requiring  proof  of  a  fraudu- 
lent intent  in  cases  of  infringement  of  trade-marks  apply  equally 
well  to  unfair  competition  cases,  for  the  basis  of  the  remedy  is 
substantially  the  same  in  both  cases.  Unfair  competition  in- 
volves tradiiig  upon  another 's  reputation  and  good  mil,  and  the 
injury  is  the  same  regardless  of  the  intent  with  which  it  is 
done.  Accordingly  the  better  view  is  that  an  actual  fraudulent 
intent  need  not  be  shown  where  the  necessary  and  probable  ten- 
dency of  defendant 's  conduct  is  to  deceive  the  public  and  pass  oS 
his  goods  or  business  as  and  for  that  of  plaintiff,  especially 
where  only  preventive  relief  against  continuance  of  the  wrong  is 
sought  or  granted.  Even  if  the  resemblance  is  accidental  and 
not  intentional,  plaintiff  is  entitled  to  protection  against  its 
injurious  results  to  his  trade." 

38  Cffc.,. 789-90-91: 

"It  ia  the  duty  of  a  subsequent  trader  coming  into  an  estab- 
lished trade  not  to  dress  up  bis  goods  or  market  them  in  such 
a  way  as  to  cause  confusion  between  his  goods  or  business  and 
that  of  a  prior  trader.  Even  conceding  that  the  later  trader 
has  an  equal  abstract  right  to  use  particular  words,  names  or 
marks,  yet  if  his  unexplained  use  of  them  will  cause  confusion 
and  deception,  he  must  accompany  such  use  with  affirmative 
distinguishing  features  sufficient  to  render  deception  improb- 
able. This  rule  applies  to  all  classes  of  names,  including  de- 
scriptive, generic,  personal  and  geographical  names,  which,  al- 
though primarily  publici  juris,  have  acquired  a  secondary  mean- 
ing. Where  a  name  has  acquired  a  secondary  meaning  and 
come  to  indicate  the  source  of  particular  articles,  the  mere  use 
of  such  a  name  by  another,  unaccompanied  by  adequate  dis- 
tinguishing statements,  in  itself  amounts  to  an  artifice  calculated 
and  intended  to  deceive,  and  constitutes  unfair  competition. 

"It  is  a  question  of  fact  in  each  case  whether  or  not  the  goods 
or  business  of  the  subsequeot  trader  have  been  so  distinguished 
as  to  prevent  any  actual  or  probable  confusion  and  deception. 
All  the  circumstances  of  the  particular  case  must  be  considered. 
It  is  presumed  that  the  public  uses  its  senses  and  takes  note  of 
differences  which  are  thus  disclosed.  But  on  the  other  hand  it 
must  be  remembered  that  similarity,  not  identity,  is  the  usual 
recourse  when  one  party  seeks  to  benefit  himself  by  the  good 
name  of  another  so  that  the  mere  existence  of  differences  does 
not  necessarily  show  honest  and  sufficient  differentiation.     A  nice 
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diBcriminatitHi  ia  not  to  be  expected  from  the  ordinary  pur- 
chaser. Although  differences  between  the  respective  labels  ^d 
packages  exist,  and  are  readily  apparent  upon  comparison,  yet 
if  the  ordinary  purchaser  is  liable  to  be  deceived  by  the  similar- 
ities which  also  exist,  au  injunction  will  be  granted.  Where  the 
distinctive  part  of  a  name  or  mark  is  taken,  minor  differences 
afford  no  defense.  Similarity  in  the  main  distingtuBhing  fea- 
tnrea  will  nanally  be  anfficient  to  constitute  infringement  or 
anfair  oompetitum." 

While  the  subject  of  trade-namea  ant^  unfair  competition 
is  not  altogether  new,  it  has  not  arisen  a.  frequently  in  the 
courts  of  Ohio  as  in  those  of  many  other  states,  yet  in  the  federal 
courts  and  in  England  the  cases  are  numerous  and  the  doctrine 
has  become  well  settled. 

In  our  Supreme  Court  it  was  considered  in  BriU  v.  Singer 
Mfg.  Co.,  41  0.  S.,  327.  where  the  court  found  the  facts  did  not 
make  ont  a  case  of  unfair  competition.  In  the  later  case  of 
Drake  Medicine  Co.  v.  Olessner,  68  0.  S.,  337,  the  question  is 
well  considered,  and  the  opinion  by  Davis,  J.,  shows  that  the 
law  of  Ohio  in  regard  to  this  subject  is  in  accord  with  that  of 
the  federal  courts  and  the  other  states.  This  case  upheld  the  rule 
that  if  the  simulation  is  clearly  shown,  positive  proof  of  fraudu- 
lent intent  is  not  required,  but  may  be  presumed;  that  if  the 
similarity  be  such  that  persona  exercising  ordinary  caution  are 
liable  t«  be  misled  into  purchasing  one  article  when  they  intended 
to  purchase  the  other  an  injunction  will  be  allowed. 

The  case  of  French  Bros.  Dairy  Co.  v.  Oiacin,  decided  by  the 
court  of  this  circuit,  reported  in  12  C.C.(N.S.).  134,  afRrming 
the  lower  court  decision  found  in  8  N.P.(N.S.),  549,involTe8  this 
doctrine.  It  was  affirmed  by  the  Supreme  Court  without  re- 
port, 84  0.  S.,  483. 

The  following  nisi  prius  denisions  also  discuss  the  subject: 
Backus  OH  Co.  v.  Backu.i  Oil  tt  Car  Grease  Co.,  5  Bull.,  546; 
Richardson  v.  West  John,  6  Bull..  233;  Cohn  v.  Kahn,  8  Ball.. 
154;  Uoyd  V.  Merrdl  Chemical  Co.,  25  Bull.,  319;  Beeder  v. 
Brodt,  6  O.  D..  248;  Feder  v.  Brundo,  8  0.  D.,  179;  Cinc»«tMi« 
Vici  Shoe  Co.  v.  Cincinnati  Shoe  Co.,  8  0.  D.,  579;  Ironride  v. 
Irontide  Chemical  Co..  14  0.  D.,  193. 
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It  is  not  DCcesBary  to  refer  at  length  to  the  nnmeroua  eases 
sited  by  plaintiff  and  defendant.  The  objection  made  by  de- 
fendant that  many  of  plaintiff's  cases  are  where  a  registered 
trade-mark  was  being  used  and  therefore  did  not  apply,  is  not 
trell  taken,  as  the  difference  between  the  cases  of  the  registered 
or  technical  trade-mark  and  cases  merely  of  trade-names  is  in 
regard  to  the  manner  of  proof — frand  being  presumed  in  the 
first  class  of  cases,  while  it  most  be  proved  in  the  latter  class. 
The  existence  of  infringement  or  unfair  competition  as  de- 
pendent on  the  sofficieney  of  the  resemblance  between  the  n&me, 
ensemble  and  the  goods  of  the  respective  parties  is  a  qaestion  of 
fact  to  be  determined  upon  the  evidence  in  each  particular  case. 

It  is  determined  by  this  court  that  the  court  below  committed 
error  in  finding  for  the  defendant  and  in  entering  a  decree  dis- 
missing plaintiff's  petition. 

The  judgment  is  therefore  reversed  and  a  decree  will  be  en- 
tered in  this  court  grantinfr  the  injunction  as  prayed  for  in 
plaintiff's  petitiim.  '    '. 
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niosECunoN  foil  bxcbssivii.y  punbmnc  a  cmld. 

Circuit  Court  of.SnmmIt  County. 
Hahvey  Mohr  v.  Statb  op  Ohio. 
Decided,  October  8.  1908. 
Ortmlmtl  Law — Cruelly  Punitkinff  CMId. 
In  a  prosecution  under  Section   6S84a,   Revised    Statutes,  sgRlnst  a 
'  btber  tor  cruelly  and  unlawfully  punishing  his  clilld,  It  Is  not 
proper  to  charge  the  Jury  that  the  father  is  the  Judge  as  to  the 
mode  and  severity  ot  the  puntahment  and  can  not  be  found  guilty 
for  error  In  Judgment,  even  If  the  punishment  was  excessive,  nor 
unless  the  Jury  should  find  he  was  prompted  by  msUce  and  Ill- 
will  toward  the  child. 

W.  R.  Talbot,  for  pUintiff. 
H.  M.  Hagelbarger,  contra. 

Maevin,  J. ;  Winch,  J.,  and  Henry,  J.,  concur. 

This  is  an  action  wherein  the  plaintiff  in  error  seeks  to  have 
this  coart  set  aside  the  judgment  of  the  court  of  common  pleas 
in  affirming  the  judgment  of  a  justice  of  the  peace,  where  this 
defendant  was  found  guilty  upon  a  chai^  made  under  Section 
6984a,  of  the  Revised  Statutes,  which  section  reads  as  follows : 

"Whoever  tortures,  torments,  cruelly  or  unlawfully  punishes, 
or  willfully,  and  negligently  deprives  of  necessary  clothing, 
food,  or  shelter,  any  person,  or  whoever  having  the  control  of, 
or  being  the  parent  or  guardian  of  any  child  or  children  under 
the  age  of  sixteen  years,  willfully  abandons  such  child  or  chil- 
dren, or  willfully,  unlawfully  or  negligently  fails  to  furnish 
necessary  and  proper  food,  clothing  or  shelter  for  sneh  diild  or 
children  shall  be  fined  not  more  than  two  hundred  dollars  nor 
less  than  ten  dollars,  or  imprisoned  for  not  more  than  six  mdnths 
or  both." 

The  charge  in  this  ease  was  that  on  the  7th  of  June,  1907, 
Mohr  cruelly  and  unlawfully  punished  bis  little  daughter.  The 
evidence  shows  that  he  punished  his  daughter,  who  was  seven 
years  old,  on  the  7th  day  of  June,  1907;  that  he  struck  her 
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several  times — it  is  uncertain  bow  many  time& — witli  a  strap. 
He  says  that  the  strap  which  is  attached  to  the  bill  of  exceptions 
is  the  strap  with  which  he  punished  her.  There  is  testimony  to 
the  effect  that  it  was  a  part  of  a  tug  of  a  harness,  but  perhaps  the 
weight  of  the  evidence  would  bring  one  to  the  conclusion  that 
it  was  this  strap,  which  evidently  has  been  used  sometimes  as  a 
razor  strap,  and  which  he  says  he  kept  in  a  drawer  for  the  pur- 
pose of  using  it  as  a  razor  stnap,  and  for  such  other  pnrpoaes 
as  he  might  want  to  use  it  for.  He  was  asked  several  times 
what  those  purposes  were,  and  he  said,  any  purpose  that  he 
might  want  to  use  it  for,  and  finally  admits  he  used  it  some- 
times to  punish  his  children  with.  On  Uie  15th  of  June  Mohr 
*aa  arrested,  and  on  that  day  Mr.  Scuphlon,  who  is  I  believe 
the  health  officer  in  Cuyahoga  Falls,  and  Mr.  Weber,  who  is 
humane  officer  of  this  city,  saw  the  girl  and  found  that  there 
were  marks  upon  her  person,  black  and  blue,  as  they  expressed 
it,  at  that  time,  eight  days  after  the  punishment.  And  Weber 
and  Mrs.  Richards,  the  housekeeper  of  Mohr,  found  that  on  the 
22d  day  of  June,  when  the  trial  was  had,  the  marks  were  still 
visible,  but  they  were  pretty  nearly  gone  at  that  time.  The 
child,  right  after  the  punishment,  dressed  herself  and  played 
around  as  before.  She  cried  some  at  the  time  of  the  punishment. 
From  the  evidence  we  think  the  jury  might  well  have  found 
that  the  punishment  was  cruel.  But  it  is  said  that  the  court 
erred  in  its  charge  to  the  jury  and  erred  in  refusing  to  charge 
as  request«d,  and  for  these  errors  it  is  said  the  judgment  should 
be  reversed.  The  court  chained  the  jury  in  a  most  praiseworthy 
way,  by  saying  that  he  would  not  take  a  great  deal  of  time  in 
charging  them,  but  that  he  would  charge  them,  and  he  said: 

"A  parent  or  guardian  of  a  child  is  undoubtedly  the  judge  as 
to  when  and  how  n  child  should  be  punished,  so  long  as  that 
punishment  does  not  conflict  with  the  law,  but  when  it  goes 
to  such  an  extent  that  it  does  conflict  with  the  law  then  that 
parent  or  guardian  is  .just  as  guilty  ns  though  it  was  some  one 
flse  who  was  punishing  that  child." 

The  proposition  can  not  be  denied  that  if  the  father  went  be- 
yond the  law  he  was  doing  that  whieh  was  unlawful.    Bat  the 
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coart  then  read  the  section  of  the  statute  which  has  already 
been  read.  He  read  that  to  the  jury,  so  that  he  was  as  definite 
in  saying  to  the  jury  trhat  would  constitute  an  nnlawfnl  punish- 
ment as  the  statute  is  definite.     The  langiutge  of  the  statute  is : 

"Whoever  cruelly  or  unlawfully  punishes  a  child,"  etc.  The 
court  then  says,  after  reading  the  section :  ' '  Now  aa  to  the  facts 
that  have  been  brought  out  before  you  here,  gentlemen,  you  are 
to  decide  upon  them.  I  have  no  wish  to  say  a  word  concerning 
the  evidence,  and  I  believe  that  you  all  understand  from  what 
I  have  said  and  what  you  have  heard  here  what  the  law  is  upon 
this  subject.  I  have  prepared  the  two  regular  forms  of  verdict 
here,"  etc 

Now,  he  was  requested  to  give  in  chaise  certain  propoaitions, 
which  he  refused,  and  it  is  urged  that  it  was  erroneous  to  refuse 
these.    The  first  is : 

"The  fadier  was  the  judge  as  to  the  mode  and  severity  of  the 
punishment,  and  for  error  of  judgment,  if  you  find  there  wdB 
error  of-  judgment  in  punishing  his  minor  daughter^  Edi^ 
Mohr,  the  defendant  can  not  he  found  guilty,  even  though  you 
should  find  that  the  punishment  was  excessive.'' 

That  onght  not  to  have  been  given  in  those  words,  no  diffei^ 
enee  how  excessive  you  find  that  punishment  to  be,  if  the  father, 
in  his  judgment,  thought  it  was  not  excessive,  you,  gentlemen  of 
the  jury,  have  no  right  to  say  whether  it  is  excessive.  If  that 
had  been  given  and  if  this  father  had  amputated  a  finger  of 
that  child,  cut  off  a  hand  of  thnt  child  so  she  should  never  be 
able  to  write  anything,  if,  in  his  judgment,  that  was  the  right 
punishment,  then  in  such  case  as  that,  if  the  father  ^ere  prose- 
cuted and  this,  charge  were  given  and  the  jury  had  accepted  it 
as  the  law  in  the  ease,  the  father  would  have  had  to  be  returned 
not  guilty.  The  proposition  has  some  merit  to  it.  It  ia  true 
the  father  is  the  judge,  and  the  court  said  to  the  jury  that  the 
father  is  the  judge  of  when  he  shall  punish  and  for  what,  and  in 
order  that  the  father  may  have  the  authority  that  it  is  conceded 
by  the  law,  at  least,  that  he  may  have,  he  must  have  the  autbor- 
ity  to  judge,  but  if  his  judgment  warrants  a  punishment  that 
i«t  shoi*king  to  evefy  right  thinking  man,  he  is  not  to  be  excused. 
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even  though  it  was  an  error  of  judgnieat  ou  his  part;  that  is  to 
say,  the  pnnishment  may  be  so  excessive  that  even  though  it  m 
an  error  of  judgment  nnrl  rpRults  from  that,  that  it  is  cruel  and 
the  father  is  liable  to  punishment. 
The  seeond  and  third  propoBitions  are : 

"Before  you  eaii  find  the  defendant  guilty  under  this  affidavit 
you  must  find  that  defendant  was  prompted  by  malice  and  ill 
will  toward  his  minor  daughter,  Edith  Mohr,  in  indicting  the 
punishment  in  question." 

That  ia  the  way  the  becond  reads,  and  the  third  is  practically 
the  same.  If  those  propositions  had  been  given  and  accepted  by 
the  jury,  they  must  have  found  the  father  not  guilty,  even 
though  he  had  punished  the  child  i^everely  because  of  ill-will  that 
he  had  to  the  child 's  mother  or  sister  or  brothei'.  There  are  men 
who,  for  the  sake  of  punit^hing  the  mother,  and  having  no  ill- 
will  to  the  child,  will  excessively  punish  the  child.  The  fact 
that  a  parent  has  no  ill-will  to  the  child  won't  excuse  him  from 
a  cruel  punishment — so  cruel  as  to  be  clearly  shocking  to  the 
sense  of  right  thinking  men.  An  authority  was  cited  to  us  from 
the  state  of  North  Carolina,  and  some  other  authority,  going 
to  the  very  extreme  and  justifying  these  charges.  We  find  that 
they  have  been  criticized,  and,  we  feel  justly  criticized,  and 
though  a  good  many  things  were  hinted  at  in  this  record  that 
m^ht  be  calculated  to  induce  the  jury  to  think  this  father  was 
a  much  more  wicked  man  than  he  was,  which  facts  were  not  at 
all  established,  still  there  was  no  admission  of  evidence  which 
was  objected  to  that  constituted  any  error,  and  the  judgment 
is  afSrmed. 

It  is  questionable  perhaps  whether  it  was  wise  to  prosecute 
it,  but  we  find  no  error  which  would  justify  a  reversal. 
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OBSTRUCnON  or  A  COUNTY  DITCH. 

Circuit  Court  of  Summit  Couatr. 
State  op  Ohio,  ex  bel  William  V.  Ibish  bt  al,  v.  Lincoln  H. 

OVIATT    KT    JO..* 

Decided,  October  S,  1908, 
Mattdam ui — Water- Co u ne — D itch — County  CommUi ioners . 
A  writ  of  mandamue  will  not  issue  against  the  county  commissioners 
commanding  them  to  remove  an  obBtnictlon  placed  by  a  property 
owner  In  a  water-course  along  the  course  of  which  aafd  commts- 
Bioners  bad  constructed  n  ditch,  because  the  commtaaloners  In  the 
first  Instance  had  no  right  to  convert  the  water-coarse,  a  IlTtog 
stream.  Into  a  ditch. 

Koher  <&  Motiinger  and  Mr.  Andrews,  for  plaintiffs  in  error. 
H.  M.  Bagetborger,  contra. 

Marvin,  J. ;  Winch,  J.,  and  Henby,  J.,  concur. 

This  is  an  action  in  mandamus.  We  have  before  ns  the  ques- 
tion of  whether  the  petition  on  its  face  states  facta  authorizing 
the  iBsnanee  of  an  alternative  writ  of  mandamus. 

The  petition  alleges  that  in  1890  the  board  of  commisBioneni 
of  the  county,  by  proper  proeeedtngs,  established  and  con- 
structed s  ditch  about  eleven  miles  long  at  an  expense  set  nt 
$30,000,  paid  by  aasessment  on  the  lands  benefitted  by  such 
ditch  i  that  the  ditch  extended  from  Chockalog  pond,  in  Copley 
township,  to  a  point  in  the  Tuscarawas  river,  near  the  village  of 
Barberton.  And  it  further  says  that  this  ditch  was  established 
and  constructed  along  the  course  of  a  stream  known  aa  Wolf 
cre<ek  for  this  whole  distance;  that  it  has  been  nsed  all  these 
years  for  draining  adjacent  land,  whereby  such  lands  have  been 
converted  from  swamp  and  marsh  lands  to  good  agricnltaral 
lands ;  that  on  the  faith  that  said  ditch  would  remain  open  and 
unobstructed,  the  property  owners  along  its  line  have  constructed 

without  opinion;    see  Journal  entry,  Utatf.  ex  rel,  t.  Oviatt, 
88  Ohio  SUte,  460. 
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at  large  expense  lateral  ditcbes  in  and  npon  their  Beveral  hold- 
ings whereby  drainage  of  their  lands  is  bad  into  said  ditch. 
The  Oolnmbia  Chemical  Company  has  lands  near  the  mouth  of 
the  ditch,  through  which  it  runs.  For  the  purpose  of  utilizing 
the  wat«r  from  this  ditch  for  its  manufacturing  plant,  the  chem- 
ical company  has  constructed  a  dam  across  the  ditch,  ohstmcting 
the  dow  of  water,  setting  the  same  back  along  the  channel  and 
adjacent  lands,  and  has  diverted  the  ditch  from  its  original 
channel  and  constructed  a  circuitous  channel,  which  interferes 
with  the  flow  and  causes  great  injury  to  relators  and  those 
similarly  situated.  The  relators  gave  notice  to  the  chemical 
company  to  remove  said  dam,  and  a£ter  waiting  more  than  ten 
days,  iiiey,  hy  motion,  called  npon  the  commissioners  to  cause 
said  dam  to  be  removed,  together  with  all  obstructions,  and  that 
the  ditch  be  restored  to  its  former'state.  The  commissioneni 
have  refused  to  do  this,  and  the  prayer  of  the  petition  is  that 
a  writ  of  mandamus  be  issued  to  compel  the  comioJBsioners  to 
remove  the  dam  and  restore  the  ditch  to  its  or^final  stoto. 

The  authority  under  which  the  commissioners  asAimed  to  act 
in  establishing  and  constructing  the  ditch  is  found  in  Section 
4447,  Revised  Statutes,  which  reads  as  follows: 

"The  commissioners  of  any  county  at  any  regular  or  called 
session  may,  in  the  manner  provided  in  this  chapter,  when  the 
same  is  necessary  to  drain  any  lots,  lands,  public  or  corporate 
road  or  railroad,  and  will  be  conducive  to  public  health,  con- 
venience and  welfare,  cause  to  be  located,  and  constructed, 
straightened,  widened,  altered,  deepened,  boxed  or  tiled,  any 
ditoh,  drain  or  water-eour«e,  or  box  or  tile  any  portion  thereof 
or  cause  the  channel  of  all  or  any  part  of  any  river,  creek  or  run 
within  such  county  to  be  improved  by  stmightening,  widening 
deepening  or  changing  the  same,  or  by  removing  from  adjacent 
lauds  any  timber,  brush,  trees  or  other  substances  liable  to  form 
obstruction  therein." 

The  provision  of  law  under  which  it  is  urged  the  commissioners 
should  act  is  in  Section  4.509,  Revised  Statutes,  which  reads : 

"Whoever  obstructs  any  ditch,  or  refuses  or  neglects  to  re- 
move any  obstruction  heretofore  by  such  person  or  persona  placed 
in  the  ditch,  or  being  the  owner  of  any  lands  through  whieh 
any  ditoh  passes,  obstructs  or  permits  such  ditch  to  bowme  ob- 
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structed,  or  diverts  the  water  from  its  proper  channel,  shall  for- 
feit and  pay  to  the  county  in  which  sneh  ditch  is  situated,  the 
Bom  of  twenty-five  dollars  to  be  recovered  before  a  justice  of 
the  peace  or  other  court  having  .iuri.sdietion  of  the  matter,  in 
the  name  of  the  state  of  Ohio  for  the  use  of  said  county,  which 
action  may  be  instituted  and  prosecuted  by  the  commissioners  oE 
such  county,  or  any  citizen  thereof,  or  by  any  person  whose 
lands  shall  have  been  assessed  for  the  construction  of  such  ditch 
and  shall  also  be  liable  for  all  damages  that  may  accrue  to  any 
person,  persons  or  corporation  by  reason  of  such  obstruction, 
and  each  day  that  such  obstruction  shall  be  permitted  to  remain 
in  such  ditch  after  the  person  or  persons  have  placed  the  same 
therein  shall  have  had  ten  days  notice  to  remove  the  same,  either 
by  the  county  commissioners  nf  said  county,  the  engineer  in 
charge  of  said  ditch,  or  by  any  person  whose  lands  have  been 
assessed  for  the  construction  or  improvement  of  such  ditch, 
shall  constitute  a  separate  olTense  under  this  section,  and  sh^l 
subject  such  offender  to  n  penalty  of  twenty-five  dollars  for 
each  such  offense,  to  be  recovered  in  the  manner  hereinabove 
provided.  And  on  failure  of  snch  person  or  persons  to  remove 
sneh  obstructions  forthwith  upon  being  notified  as  aforesaid 
it  shall  be  the  duty  of  the  board  of  county  commissioners  of  sneh 
county  forthwith  to  cause  such  obstmctions  to  be  removed,  aod 
chanTTP  the  expense  thereof  to  such  person  or  persons,  and  col- 
lect the  «ame  from  such  person  or  persons  by  action  in  the  name 
of  said  hotfird  of  county  commissioners." 

Assuming  for  the  time  being,  that  mandamus  is  the  propeV 
remedy  in  case  of  obstmclion  of  ditches,  we  consider  the  ques- 
tion of  whether  the  water-course  involved  in  this  litigation  is 
such  a  one  as  the  commissioners  are  required  to  remove  obstruc- 
tions from.  If  it  is.  we  apprehend  it  is  becanse  it  is  such  an  they 
Were  authorized  to  construct  under  Section  4447,  Re\'i8ed  Stat- 
utes, already  quoted.  This  section  is  the  first  in  Title  VT,  Chap- 
ter 1.  of  the  Revised  Statutes,  that  being  the  chapter  whose  sub- 
ject is  county  ditches.  In  the  several  sections  of  this  chapter 
the  words  "ditch,  drain  or  water-(*OHrse"  are  used  together  in  a 
number  of  instances,  and  the  Supreme  Court  of  the  state,  in 
Commissioners  of  Greene  Coiivfy  v.  Harbine,  74  O.  S.,  318,  has 
said,  in  the  syllabus: 

"The  word  'water-course,'  as  used  in  the  county  ditch  law, 
Title  VI,  Chapter  1,  Revised  Statutes.  i.s  synonymous  with  the 
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word  'dnain'  and  the  county  eominissionera  are  without  authority 
to  convert  a  liTing  stream  of  water  into  a  ditch  by  proceedings 
for  the  locating  and  constmctii^  of  a  ditch." 

Without  stopping  liere  to  read  further,  we  reach  the  conclu- 
sion, from  the  case  to  which  attention  has  just  been  called  (and 
from  thet>pinion  as  well  as  the  syllabus),  that  beoaose  this  work 
was  done  aa  alleged  in  the  petition,  "along  the  course  of  a 
stream,"  it  is  not  and  never  was  a  ditch  in  the  sense  in  which 
that  word  is  used  in  the  statute ;  wherefore,  it  is  not  a  part  of 
the  duty  of  the  commissionerg  to  remove  the  dam  therefrom  un- 
der Section  4509  already  quoted. 

It  is  urged,  however,  that  the  commissioners  are  estopped  from 
making  this  defense.  This  we  regard  as  onsouud.  It  is  true 
that  the  petition  shows  that  the  work  was  done  by  the  board  of 
commissioners  and  was  paid  for  by  the  property  owners,  and 
until  lately,  when  it  has  been  obstructed  by  the  dam,  it  has 
been  kept  open.  It  does  not  follow  that  the  commissioners  may 
take  npon  themselves  to  interfere  with  riparian  rights  of  those 
owning  lands  upon  a  stream,  and  they  are  required  to  perform 
an  act,  which,  so  far  as  appears,  they  have  never  before  b(«n 
asked  to  perform. 

It  does  not  follow  that  the  relators  are  without  a  remedy  for 
any  injuries  they  have  sustained  because  the  commissioners  re- 
fuse to  do  that  which  we  are  asked  to  compel  them  to  do. 

No  opinion  is  here  expressed  as  to  whether  mandamus  is  the 
proper  remedy  when  commissioners  fail  to  remove  obstmetionB 
from  a  ditch,  since  we  find  this  is  not  a  ditch  in  the  sense  in 
which  that  word  is  used  in  the  statute. 

It  follows  from  what  has  been  said  that  we  must  refuse  the  al- 
tnnative  writ,  and  the  petition  is  dismissed. 
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AS  TO  WHBTHBIt.  THE  CITT  OF  A  HORSE  WAS  COMPLETE. 

Circuit  Court  of  Medina  County. 
Wasrbn  J,  Anderson  v.  Ida  M.  Auxn. 
Decided,  190S. 
Otft — Evidence — Incompetent  Antvier  to  Competent  Question. 
1.  A  father  said  to  the  husband  of  his  daughter  Ida:     "Go  up  to  the 
home  place,  get  the  little  horse  I  gBTe  Ida,  take  it  off  m7  land 
up  there  and  turn  It  on  the  land  I  have  given  her,  with  your 
horses."     This  the  son-in-law  did  the  next  day.     Held:    A  com- 
pleted gift 
3.  Objection  to  an  Incompetent  answer  to  a  competent  question  Is 
saved  by  asking  that  the  answer  be  tahen  from  the  consideration 
of  the  Jury  and  not  by  objection  to  the  question. 

Marvin,  J. ;  Winch,  J.,  and  Henbt.  J.,  concnr. 

Snit  was  brought  by  Ida  M.  Allen  in  replevin  before  the 
mayor  of  the  village  of  INTedina  in  said  county  against  Warren 
J.  Anderson,  to  recover  a  certain  horse,  then  in  the  possession  of 
Anderson,  which  plaintiff  claimed  belonged  to  her.  After  trial 
before  the  mayor  the  ease  was  appealed  to  the  court  of  common 
pleas  and  was  there  tried ;  the  result  being  a  verdict  and  judg- 
ment that  the  horse  was  the  property  of  said  Allen.  Error  is 
prosecuted  here  to  reverse  the  judgment  of  said  last  named 
court. 

A  bill  of  exceptions  is  filed  here,  giving  all  the'  evidence  which 
was  produced  and  offered  on  the  trial.  From  this  it  appears 
that  the  horse  in  question  was  formerly  owned  by  oue  Abial 
Ganfleld,  who  was  the  father  of  said  Allen ;  and  that  said  Can- 
field  died  on  the  8th  day  of  April,  1905. 

The  claim  of  ownership  of  the  horse  made  by  Allen  is  that, 
previous  to  the  death  of  her  father,  he  made  a  gift  to  her  of 
this  horse. 

On  the  part  of  Anderson  the  claim  is  made  that  he  owns  the 
horse  by  purchase  from  Charles  and  Albert  Canfield,  sons  of 
the  Mid  Abial. 
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It  is  ckimed  tbat  Abial  had  given  the  horse  to  these  two  sons, 
while  he  was  still  living,  and  if  that  should  not  be  found  to  be 
trae,  then  by  the  provisions  of  the  will  of  Abial,  he  having  died 
testate,  the  horse  was  bequeathed  to  them. 

An  examination  of  the  will  of  Abial  Canfield  discloses  that, 
after  making  devises  and  bequests  to  his  several  children  and  a 
grandson,  the  residue  of  his  property  is  bequeathed  to  these  two 
sons.  Without  expressing  any  opinion  as  to  whether,  under  this 
residuary  clause,  the  ownership  of  this  horse  would  pass  directly 
to  Charles  and  Albert  without  administration,  it  is  snESeient  to 
say  that,  if  Abial  Ganfield  owned  the  horse  at  the  time  of  his 
death,  Ida  M,  Allen  was  not  entitled  to  recover  in  this  action. 
It  is  not  necessary  that  Anderson  show  a  good  title  in  the  horse 
which  was  in  his  possession  when  the  suit  was  begun,  but  only  to 
show  that  Allen  had  not  title.  A  claim  on  the  part  of  Anderson 
is  that  the  horse,  hy  reason  of  a  gift  to  Charles  and  Albert  made 
by  Abial,  before  any  gift  was  attempted  to  be  made  hy  him  to 
Ida,  belonged  to  them,  and  sn  she  acquired  no  ownership  in  the 
horse,  whatever  her  father  said  to  her  about  it.  That  is,  that 
when  it  is  claimed  he  gave  the  horse  to  Ida  it  was  not  his  to  give, 
as  he  had  already  given  it  to  Charles  and  Albert. 

The  evidence  fails  to  show  a  completed  gift  to  Charles  and 
Albert.  Charles  says  his  father  said  he  made  a  will,  and  that 
what  he  had  given  to  him  (Charlesi  and  Albert  was  undivided, 
and  that  he  was  going  to  turn  over  all  that  was  to  go  to  them, 
at  once,  and  that,  in  speaking  of  the  horse  he  said  "I  will  give 
you  three  horsss;  the  work  team  I  reserve  the  use  of  them  for 
Unial  Crow  until  after  haying  •  "  •  the  little  bay  horee" 
(the  one  whose  ownership  is  involved  in  this  ca.<ie)  "I  do  not 
want  you  to  sell  as  long  as  I  can  drive  him  and  then  you  can  do 
as  you  wish  with  him." 

He  states  that  thereafter  he  used  the  horse  some,  and  when  he 
used  it  he  kept  it  at  his  place,  and  that  his  father  used  him  a  part 
of  the  time,  when  he  was  kept  at  his  father's  place.  The  testi- 
mony of  Albert  as  to  this  gift  is  not  stronger  than  that  of 
Charles,  and  from  the  testimom-  of  neither  doe-i  it  appear  that 
either  of  them  took  possession  as  against  the  father. 
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Thornton  on  Gifts  g&ys,  at  Section  131 : 

"In  all  gifts  a  delivery  of  the  thing  given  is  essential  to  their 
validity,  for  although  every  other  step  be  taken  that  is  essential 
to  the  validity  of  a  gift,  if  there  is  no  delivery  the  gift  imwt 
fail." 

Seetion  142,  of  the  some  work,  reads: 

"A  gift  to  be  valid  must  not  only  be  delivered,  but  the  de- 
livery must  be  unconditional;  it  must  be  delivered  abscdntely 
and  unconditionally." 

Under  these  rules,  aa  already  said,  we  can  not  find  that  the 
father  gave  the  horse  to  Albert  and  Charles.  On  the  other 
hand,  the  evidence  is  such  that  the  jury  might  have  found  that 
he  made  a  completed  gift  to  hia  daughter,  Ida. 

She  says  be  said  to  her,  the  evening  after  he  had  made  his 
will,  speaking  of  this  horse,  "1  have  given  that  to  you."  She 
says  that  at  another  time,  later  on,  it  being  her  birthday  he  said 
to  her  "I  will  give  you  that  little  driving  horse  today  as  your 
birthday  present."  He  did  not,  however,  on  either  of  these 
occasions,  deliver  poRsession  of  the  horse  to  her,  and  so  there 
was  up  to  this  time  no  completed  gift  to  her. 

Dr.  D.  B.  Allen,  the  husband  of  Ida,  testified  however,  that 
on  the  29th  of  March,  1905,  shortly  before  Mr.  Canfleld'a  death, 
he  said  to  the  witness  "Go  up  to  the  home  place,  get  the  little 
horse  I  gave  Ida,  take  it  off  of  my  land  up  there  and  turn  it  on 
the  land  I  have  given  her,  with  your  horses."  He  says  that, 
pnrsuiaut  to  this  iuBtruction,  he  went  the  next  morning  and  got 
the  horse  and  turned  it  into  the  field  on  Ida's  premises,  where  it 
remained  until  after  ^Ir.  Canfield's  death,  IE  the  jury  believed 
this  testimony,  they  might  well  find  a  completed  gift  of  the 
horse  in  Ida,  and  so  we  could  not  reverse  the  case  on  the  weight 
of  the  evidence. 

Thornton  on  Qifis.  Section  143,  uses  this  language : 

"It  is  not  essential  that  a  delivery  be  made  at  the  time  the 
words  of  gift  are  used,"  or,  in  other  words,  "at  the  time  the  ^t 
is  made;  the  delivery  may  follow  at  any  time  before  the  death  of 
the  donor  and  before  he  revokes  the  gift." 
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It  is  urged  that  the  court  erred  in  overmling  the  objectios 
made  to  a  question  pot  on  behalf  of  Mrs.  Allen,  to  Walter  Cao- 
field  when  he  was  upon  the  witness  stand.  This  witnesB  was  the 
assessor  in  1904,  and  called  apon  Abial  Canfield  to  list  bis  prop- 
erty for  taxation,  and  stated  tliat  he  had  a  conversation  with 
him  about  bis  property  at  the  time.  He  was  then  asked  this 
question:     "What  did  he  sayt" 

This  question  was  objected  to  on  behalf  of  Anderson ;  tlie  ob- 
jection was  overruled  and  exception  taken.  If  any  answer 
which  the  witness  might  give  in  response  to  this  would  be  com- 
petent, then  no  error  was  made  in  the  ruling.  If  was  rightly 
held  by  the  court  several  times  daring  the  trial  that  statements 
made  by  Abial  Canfield  as  to  what  be  intended  to  do  with  his 
proper^  was  competent  as  tending  to  show  the  probabili^  or 
improbability  of  his  giving  it  to  any  particnlar  person.  The 
witness  might  have  answered  this  question,  that  he  said  he  was 
going  to  give  the  horse  to  Ida,  or  to  Charles  and  Albert;  that 
answer  would  have  been  competent  and  would  have  been  di- 
rectly responsive  to  the  question.  It  follows  that  the  court  prop- 
erly overruled  the  objection.  If  it  was  desired  to  have  the 
answer  which  was  given  taken  from  the  jury,  a  motion  to  that 
effect  should  have  been  made ;  this  was  not  done. 

A  similar  question  is  made  as  to  a  question  asked  and  an- 
swered by  Howard  Jones,  when  he  was  upon  the  witness  stand, 
and,  for  the  same  reason,  there  was  no  error  in  the  ralit^>  of 
the  court 

Without  pausing  to  call  special  attention  to  other  alleged 
errors,  a  careful  examination  of  the  entire  record  discloses  no 
error  to  the  prejudice  of  the  plaintiff  in  error  and  the  judg- 
ment ifl  affirmed. 
No  penalty  will  be  adjudged  against  the  plaintiff  in  error. 
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COMPENSATION  TO  DEPUTY  STATEISUPERVISORS 
OF  EUtCnON. 

Court  ol  Appeals  for  Mahoning  Countr. 

State  op  Ohio,  on  Relation  of  Joseph  E.  Jonbb,  v.  I,  M.  HooQ, 

County  Auditok. 

Decided,  December  12,  1913. 

Electiotu — Previous  Proviaiona  of  the  Statutes  ag  to  Fas  of  Deputy 
State  Supervitors — Not  Affected  by  the  Conititvtio»al  Amendments. 

PTDvlBionB  of  Section  4900  of  the  Qeneral  Code  are  not  inconalatent  with 
Article  Y,  Section  7,  at  the  amendments  of  1912  to  the  Constitution, 
and  b7  the  proTiaione  of  that  section  of  the  statutes  each  member  of 
the  board  of  deputy  atate  aupervlaors  of  elections  is  entitled  to  re- 
ceive, aa  compenaatlon  for  hia  aerviceg  In  conducting  a  primary 
election  provided  for  by  Section  4963  of  the  General  Code,  to  be 
held  In  September  of  odd  numbered  yeara,  the  sum  of  |2  for  each 
precinct  in  his  county  whether  primary  elecUona  were  actually  lield 
in  all  of  the  precincts  of  hie  county  or  not. 

David  O.  Jenkins,  for  relator. 

A.  M.  Henderson,  Prosecuting  Attorney,  contra. 

NoBBis,  J. ;  Pollock,  J.,  and  Mbtcalfe,  J.,  coneur. 
The  relator  in  bis  petition  alleges  that  on  the  2d  day  of  Au- 
gust, 1912,  he  was  duly  appointed  a  member  of  the  board  of 
deputy  state  supervisors  of  elections  for  MahoDing  county,  for 
a  term  of  two  years;  that  on  the  2d  day  of  September,  1913,  a 
primary  election  was  held  in  Mahoning  county,  in  accordance 
with  law,  aod  that  the  relator  acted  as  member  of  such  board 
of  deputy  state  supervisors  of  elections  in  conducting  said  pri- 
mary election;  that  on  the  day  of  such  primary  election  there 
were  133  legally  existing  and  constituted  election  precincts  in 
said  county,  and  tbat  he  was  entitled,  as  compensation  for  his 
services  in  conducting  such  election,  to  the  sum  of  $266,  but  that 
the  defendant,  I.  M.  Hogg,  auditor  of  Mahoning  county,  refuaed 
to  issue  his  warrant  for  such  sum,  claiming  that  relator  waa  en- 
titled to  only  $194  as  the  legal  compensation;  that  relator  has 
presented  proper  certificate  and  voucher  and  in  all  tbingi  com- 
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plied  with  the  requirements  of  the  law,  and  that  there  is  money 
in  the  connty  treaaurer'e  hands  to  the  credit  of  the  proper  fond 
to  pay  the  full  amount  of  relator's  claim  for  compensation. 

It  is  nowhere  alleged  in  the  petition  Uiat  primary  elections 
Here  actually  held  in  all  of  the  133  precincts  of  the  county. 
To  this  petition  a  demurrer  was  filed  hy  the  respondent  on  the 
ground  that  the  petition  did  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action  and  the  issue  of  writ  of  mandamus  prayed 
for. 

It  is  statfd  by  counsel  that  while  there  are  133  election  pre- 
cincts in  the  county,  89  aie  in  the  city  of  Toungstown  and  44  in 
townships  outside  of  Youngstown,  and  it  is  said  that  the  audi- 
tor refused  to  issue  the  warrant  because  of  the  provisions  of  Ar- 
ticle V,  Section  7,  of  the  amendments  to  the  Oonatitution 
adopted  in  September,  1912,  which  provides  that: 

"All  nominations  for  elective  state,  district,  county,  and  mu- 
nicipal offices  shall  be  made  at  direct  primary  elections  or  by  pe- 
tition as  provided  by  law,  and  provision  shall  be  made  by  law 
for  a  preferential  vote  for  United  States  Senator,  but  direct 
primaries  shall  not  be  held  for  the  nomination  of  township  offi- 
cers or  for  the  officers  of  municipalities  of  less  than  two  thou- 
sand population,  unless  pRtitioned  for  by  a  majority  of  the  elec- 
tors of  such  township  or  municipality," 

Is  it  necessary  for  the  relator  to  allege  in  his  petition  that  pri- 
mary elections  were  actually  held  in  all  of  133  precincts?  Sec- 
tion 4990  of  the  General  Code  provides  as  follows: 

"For  their  services  in  conducting  primary  elections  members 
of  the  board  of  deputy  state  supervisors  shall  each  receive  for 
his  services  the  sum  of  $2  for  each  election  precinct  in  his  re- 
spective county." 

This  simply  seems  to  be  the  method  of  fixing  the  compensation 
of  these  officers.  It  is  a  means  clearly  to  express  the  legislative 
intent.  We  see  no  reason  for  giving  it  any  interpretation  other 
than  what  the  plain  lanpuage  implies — that  is  that  each  such 
deputy  state  supervisor  shall  receive  $2  for  each  precinct,  and 
this  without  reference  to  whether  elections  were  held  in  all  of 
the  precincts  or  not. 
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The  election  for  which  compensation  is  asked  in  this  case  was 
a  general  primary  election  held  under  the  provisions  of  Section 
4963,  which  provides  that : 

"Primaries  held  to  nominate  candidates  for  township  and 
municipal  ofBces,  justice  of  the  peace,  and  members  of  the  board 
of  edncation,  shaU  be  held  in  each  county  at  the  usnal  poUing 
places,  on  the  first  Tuesday  after  the  first  Monday  in  September 
in  odd  numbered  yMn."  i  ^fi  ; 

Now,  the  provisions  of  the  section  of  the  Constitution  we  have 
quoted  above,  provided  that  in  townships  outside  of  municipali- 
ties such  primary  elections  shall  not  be  held  unless  petitioned  for. 
Whether  such  primaries  are  petitioned  for  in  this  case  does  not 
appear,  but  is  this  Section  4990,  at  all  inconsistent  with  that 
provision  of  the  Constitution  which  merely  provides  a  method 
of  determining  compensation  of  the  supervisors  for  holding 
such  general  primaries  T  The  constitutional  amendment  may 
posaibly  reduce  the  amount  of  services  to  be  rendered,  but  does 
that  necessarily  change  the  provisions  of  the  statute  as  to  the 
compensation  T     AVe  think  not. 

•  The  schedule  adopted  September,  1912,  provides: 

"The  several  amendments  passed  and  submitted  by  this  con- 
vention when  adopted  at  the  election  shall  take  effect  on  the 
first  day  of  January,  1913,  except  as  otherwise  specifically  pro- 
nded  by  the  schedule  attached  to  any  of  such  amendments.  All 
laws  then  in  force,  not  inconsistent  therewith  shall  continue  in 
force  nntil  amended  or  repealed." 

Without  this  constitutional  amendment  there  could  be  no 
doubt  as  to  the  proper  interpretation  of  this  statute.  How  can 
it  be  said  that  this  amendment  nmends  the  statute  or  gives  it 
any  different  interpretation  than  it  had  before  T  As  we  have 
said,  we  think  this  statute  is  not  inconsistent  with  the  amend- 
ment and  remains  in  full  force  and  should  receive  the  same  in- 
terpretation as  it  had  before  the  amendment  was  adopted.  A 
peremptorj'  writ  of  mandamus  will  be  awarded  as  prayed  for. 
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^^    I  PENALTY  FMLISALE  Of  UQUOK  ON  SUNDAY. 

Circuit  Conrt  of  Lorain  CouDtr. 

Crnr  of  Lobain  v.  Jaues  Mabaldi  * 

Decided,  June  IS,  19 W. 

Liquor  Ijatoa — Municipal  Ordinance— Not  in  Conflict  With  State  Law 
— ^Penalty. 

A.  munlclpalltr  under  power  granted  by  Section  1636-100,  Sab-Sec- 
tlon  5,  Revised  Statutes,  to  regulate  ale,  beer,  porter  housea  and 
shopa  and  the  sale  of  Intoxicating  liquors  as  a  beverage,  may 
enact  a  valid  ordinance  prohibiting  tbe  sale  or  Intoxicating  liquor 
on  Sunday  and  malting  tbe  penalty  thereCor  not  exceeding  |GO0 
and  not  less  tban  tlOO,  for  a  first  offense,  though  the  state  law  on 
tbe  aame  subject  makes  tht;  penalty  not  exceeding  f  100  and  not 
lees  than  |36  for  the  first  oflense. 

8.  H.  Williams,  J.  F.  Strenick  and  F.  M.  Stevens,  for  plaintiff 
ia  error. 

060.  L.  QUtgch  and  C.  F.  Adams,  contrs. 

Mabvik,  J. ;  "Winch,  J.,  and  Henry,  J.,  concur. 

The  first  qneetion  to  whieb  attention  is  called  is  as  to  the 
validity  of  the  ordinance  of  the  city  of  Lorain,  under  which  the 
defendant  in  error  was  prosecuted.  This  ordinance  we  hold  to 
be  valid  and  within  the  authority  conferred  upon  the  council 
by  Section  1536-100,  sub-section  5  of  the  Revised  Statutes, 
which,  speaking  of  the  powers  conferred  upon  municipalities, 
reads: 

"To  regulate  ale,  beer,  porter  houseB  and  Bhops,  and  the  sale 
of  intoxicating  liquors  as  a  beverage.  But  nothing  in  this  act 
diall  be  construed  to  amend,  repeal  or  in  any  way  affect  the  pro- 
visions of  an  act  entitled,  'An  act  to  amend  Section  4364-20  of 
the  Revised  Statn1«s  of  Ohio.'  " 

The  section  referred  to  provides  for  the  punishment  of  those 
selling  liquor  on  Sunday,  and  that  such  penalty  shall  be  a  fine 

•Afflrmed  by  the  Supreme  Court  without  opinion,  MaraUi  v.  OUv  of 
Lorain,  81  Ohio  State.  630. 


CIBCUIT  COUBT  REP0BT3— NEW  SEBIES.         56 
UK.]  Lorain  Coantr. 

not  exceeding  $100  and  not  less  than  $25,  for  the  flnt  oflenae, 
wbereas,  the  ordinance  under  which  this  prosecution  was 
held,  provides  tor  a  penalty  for  the  first  offense  of  a  fine 
not  exceeding  $500  and  not  less  than  $100.  This  makes  the 
penalty  for  the  violation  of  the  ordinance  greater  than  the  pen- 
alty provided  for  the  violation  of  the  statute,  hat  does  not,  as 
we  understand  it,  in  any  wise  affect  the  statute.  One  may  be 
proseented  who  commits  the  offense  either  under  the  statute 
or  onder  the  ordinance.  The  two  prosecutions  are  distinct  and 
separate,  as  appears  by  the  case  of  Koch  v.  State,  53  Ohio  St., 
433,  the  ^''llabus  of  which  reads: 

"A  fomier  conviction  before  a  mayor  for  the  violation  of  an 
ordinance  is  not  a  bar  to  the  prosecution  of  an  information 
charging  the  same  act  as  a  violation  of  a  statute." 

It  is  said,  however,  that  the  ordinance  is  against  the  policy 
of  the  statute,  as  ahown  by  the  ntatnte  and  by  the  penalties  here 
provided  for  the  offense  charged  t^ainst  the  defendant  in  error, 
and  we  are  cited  to  the  case  of  City  of  Canton  v.  Nitt,  9  Ohio  St., 
439;  Thompion  v.  The  City  of  Mt.  Vernon,  11  Ohio  St,  688. 

The  ai^nment  drawn  from  these  cases  seems  to  ns  to  be  fully 
answered  by  the  case  of  Burckkolter  v.  McConndtv^e,  20  Ohio 
St.,  308. 

In  that  case  an  ordinatace  of  the  village  of  MoConnelaville  pro- 
hibiting the  keeping  of  a  place  of  business  '.'where  ale,  porter 
or  beer  is  habitually  sold,  or  furnished  to  be  drunk,  in,  apon  or 
about  the  house,  where  so  sold  or  furnished. " 

It  was  urged  in  that  case  that  this  was  contrary  to  the  policy 
of  the  statute  beeaiise  the  statute  providing  against  the  keep- 
ing of  drinking  places,  used  the  words,  "shall  not  extend  to  the 
wine  manufactured  of  the  grape  cultivated  in  the  state,  or 
beer,  ale  or  cider. ' '    Speaking  of  this,  the  court  say : 

"It  is  argued  that  this  general  statute  impliedly  l^alizes 
the  sale  of  pure  Ohio  wine  manufactured  of  the  pure  juice  of 
the  grape  cultivated  in  this  state,  or  beer,  ale,  or  cider;  and 
that  a  municipal  ordinance  prohibiting  their  sale  is  against 
the  policy  of  this  statute  and  therefore  void." 
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After  discuBgmg  this  claim,  the  court  say: 

"And  it  is  no  ground  of  objection  to  the  validity  of  prohibi- 
tory ordinances,  thus  authorized,  that  the  general  laws  of  the 
state  do  not  extend  the  prohibition  to  all  parts  of  the  state. 
Morality  and  good  order,  th«  pnblie  convenience  and  welfare, 
may  require  many  regulations  in  crowded  cities  and  towns, 
which  the  more  sparsely  settled  portions  of  the  country  would 
find  I 


So,  too,  it  may  well  be  that  in  municipalities  where  there  is 
a  congested  population  more  severe  penalties  are  necessary  and 
proper  to  secure  an  observance  of  the  law,  than  are  necessary 
where  the  population  is  sparse  and  the  sales  comparatively 
few.  What  might  be  a  very  severe  penalty  in  the  way  of  a 
fine  to  one  whose  sales  are  limited  to  $2  or  $3  a  day  might  be 
very  light  for  one  whose  sales  are  many  times  that  amount  per 
day,' and  when  the  Legislature  gave  to  municipalities  the  power 
"to  regulate  ale,  beer,  porter  houses  and  dops  and  the  sale  of 
intoxicating  liquors  as  a  beverage,"  it  was  presumed  that  it 
was  done  for  the  purpose  of  enabling  municipalities  to  make 
such  r^ulations,  and  provide  such  punishment  for  the  viola- 
tion of  such  regulations  as  the  municipality  might  think  best 
In  short,  that  the  municipality  might  need  some  legislation 
different  from  that  needed  for  the  regulation  of  those  places 
outside   of   municipalities. 

We  reach  the  conclusion,  therefore,  that  the  ordinance  is 
valid. 

It  is  said,  however,  that  the  evidence  does  not  support  the 
judgment,  and  that  it  is  so  manifestly  weak  on  the  part  of  the 
prosecution,  so  that  the  judgment  should  be  set  aside  as  not  sup- 
ported by  sufficient  evidence.  This  position  is  not  sound.  The 
evidence  shows  that  the  defendant  in  error  was  the  proprietor 
of  a  saloon;  that  back  of  his  bar  room,  with  two  intervening 
rooms,  there  was  a  kitchen;  that  in  this  kitchen  coatomers  were 
served  by  this  defendant  with  intoxicating  liquors;  that  the 
rooms  connected  and  customers  came  into  the  front  door  of  the 
saloon,  and,  by  invitation  of  the  defendant  in  error,  passed  into 
this  kitchen,  where  they  were  served  with  their  drinbs.     We 
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think  from  this  the  mayor  might  well  have  found  that  the  kitchen 
was  a  part  of  the  defendant's  establishment,  which  he  kept  for 
the  sale  of  intoxicating  drinks. 

That  the  drinks  for  which  the  defendant  was  prosecuted 
were  sold  in  Ihis  kitchen,  is  not  denied.  The  sale  was  made  by 
a  brother  of  the  defendant.  lie  lived  there  with  the  defend- 
ant. He  was  employed  as  a  laborer  on  the  docks,  but  it  is 
shown  that  at  times  prior  to  the  date  charged  against  the  de- 
fendant in  this  prosecution,  he  made  sales  of  drinks  at  this 
establishment,  and  that  he  also  made  sales  there  afterwards.  It 
is  said  that  the  court  erred  in  admitting  evidence  of  sales  made 
by  the  brother  after  the  time  charged  in  the  proaecntion.  We 
think  this  evidence  was  competent,  as  tending  to  show  that  this 
brother  was  the  agent  of  the  defendant  and  taken  in  connec- 
tion with  the  evidence  that  shortly  prior  to  the  time  charged  he 
made  sales  there,  justified  the  mayor  in  coming  to  the  conclu- 
sion that  in  selling  the  drinks  shown  to  have  bees  sold  at  the 
time  charged,  he  was  acting  as  the  agent  of  the  defendant. 

The  result  is  that  the  iudgment  of  the  court  of  common  pleas 
is  reversed  and  that  of  the  mayor  affirmed- 
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PILOCCEDMCS  FOIL  MCLOCATWG  A  COUNTY  ROAO. 

Circuit  Coort  of  Lorain  Gonntr. 

Hbnbt  M.  HAaELBABGER,  AS  Prosbcutinq  Attobnit,  t. 

The  Pennstlv-^nia  Cohpant. 

Decided,  June  18.  1909. 


1.  Under  Section   4681,   RevUed   Statutes,  the  county  commlMlMien 

have  Buthorlt;  to  vacatd  all  or  a  part  of  a  county  road  upon  the 
application  of  "any  twelve  freehoMera  residing  In  that  part  of 
the  county  where  euch  road  Is  eet&bllihed,"  and  where  they  act 
upou  an  application  purporting  to  he  m  alKned,  In  a  collateral 
proceeding  calling  in  question  the  regularity  of  their  proceed- 
ings, there  Is  no  presumption  that  the  twelre  signers  were  not 
treeholders  residing  In  the  vicinity,  though  the  reoord  is  aUent 
on  the  Bubjeet 

2.  In  such  case,  where  part  of  a  road  is  vacated  and  a  new  road 

actually  established  and  used  by  the  public  and  the  proper  an- 
tht^tiea,  there  Is  a  legal  change  in  the  location  of  the  road, 
even  though  the  proceedings  of  the  commlsstoners  may  have 
been  informal. 

Orant,  Sieber  &  Mather,  for  plaintiff  in  error. 
Allen,  Waters,  Young  &  Andress,  contra. 

Marvin,  J, ;  Winch,  J.,  and  Henry.  J.,  concnr. 

Under  favor  of  Section  863,  Revised  Statatea,  the  plaintiff  in 
his  official  capacity  brought  this  action  in  the  court  of  com- 
mon pleas.  The  purpose  of  the  action  was  to  obtain  an  order 
requiring  the  defendant,  which  is  a  railroad  company,  to  remove 
fences  and  obstructions  from  what  the  plnintiff  claims  is  a 
public  highway  in  this  county. 

The  facts  are  these: 

Prior  to  the  year  1888,  a  public  road  lead  westerly  from  the 
north  and  south  Center  road,  in  the  township  of  Hudson,  in  this 
county.  That  road  thus  running  westerly  crossed  the  right-of- 
way  and  tracks  of  the  Cleveland  &  Pittsburg  Railroad,  a  road 
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now  operated  by  the  defendant.  This  crossing  was  dis(;onal, 
not  at  right  angles,  and  the  highway  at  a  point  about  200  feet 
westerly  from  the  crossing  just  mentioned,  made  an  obtnse  angle, 
and  lead  to  the  northwest  again  crossing  the  track  of  this  rail- 
road at  a  point  about  200  feet  westerly  from  this  angle,  and 
then  coutinaed  on  to  the  west.  The  point  jnet  easterly  of  the 
point  where  the  highway  made  the  crossing  first  mentioned  of 
the  railroad  tracks,  defiected  slightly  to  the  sonth.  This  point 
is  indicated  on  a  plat  shown  in  the  trial  as  "No.  1." 
.  The  point  where  the  second  crossing  of  the  track  waa  made 
is  indicated  on  this  plat  as  "No.  2,"  and  the  angle,  already 
mentioned  in  this  highway,  is  designated  on  the  plat  as  "No. 
3."  It  will  be  seen  that  the  distance  from  No.  1  to  No.  2  waa 
somewhat  greater  by  following  this  highway  than  it  is  by 
drawing  a  straight  line  from  No.  1  to  No.  2.  In  18S8  the  land 
along  the  north  side  of  the  railroad  from  No.  1  to  No.  2  was 
owned  by  one  Hiram  Bishop,  who  owned  a  farm,  and  this 
land  along  the  north  line  of  the  railroad  was  a  strip  along  the 
south  side  of  this  farm.  ■  On  the  south  side  of  the  railroad  the 
land  was  then  owned  by  Avery  Bishop,  a  brother  of  Hiram. 
Subaequently  Avery  came  to  own  all  the  land,  that  is  to  say, 
the  farm  on  the  north  side  as  well  as  on  the  sonth  side  of  the 
railroad.  Avery  died  in and  Delia  Bishop  Ingeraoll  be- 
came by  inheritance  from  Avery  Bishop  the  owner  of  the  land, 
and  this  soit  was  bronght  in  her  interest  in  the  name  of  the 
prosecuting  attorney,  as  anthorized  by  the  section  of  the  statate 
already  mentioned.  In  1888,  the  railroad  company  and  the  (iom- 
missioners  of  Summit  county  desiring  to  eliminate  these  cross- 
ings of  the  road  over  the  railroad,  made  an  arrangement  by 
which  a  strip  of  land  along  the  north  line  of  the  railroad,  the 
proper  width  for  a  public  highway,  and  leading  from  point  No. 
I  to  point  No.  2,  was  deeded  by  Hiram  Bishop  to  the  commis- 
sioners of  the  county,  the  consideration  paid  therefor  of  $200 
being  paid  by  the  railroad  company.  Thereupon  the  commis- 
nioners  resolved,  upon  the  petition  of  freeholders  of  the  county, 
to  change  the  line  of  the  hiirhway  ho  that  it  should  run  along 
thia  land  deeded  to  them  by  Bishop,  and  they  took  possession 
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of  and  coiwtmcted  a  road  along  thia  atrip  of  land  so  that  tbc 
highway  aa  thna  changed  by  the  eommisBioners  became  a  con- 
tinQona  highway  from  the  road  as  it  originally  was,  leading 
from  the  east  to  and  beyond  point  No.  2,  and  so  on  west.  The 
commiasioners  farther  resolved  not  to  abandon  that  part  of  the 
old  road  from  point  No.  1  to  point  No.  3,  a  diatance  of  about 
200  feet,  as  has  already  been  ittated.  On  the  southeasterly  aide 
of  thia  part  not  thns  abandoned  were  and  are  two  dwelling- 
houses.  There  are  no  other  residences  and  no  places  of  busi- 
ness along  any  part  of  the  old  road  from  point  No.  1  to  point 
No.  2.  It  will  be  seen  that  by  living  upon  the  part  of  the  road, 
aa  above  described,  those  occupying  these  dwelling-houses  and 
those  havit^  business  with  them  could  reach  the  road  as 
established  by  driving  this  distance  of  less  than  200  feet  to 
the  main  road.  All  this  having  been  done,  the  railroad  company 
placed  its  fences  along  the  north  and  south  sides  of  its  right-of- 
way  across  this  part  of  the  old  road  which  made  the  crosBing  at 
point  No.  2,  and  it  is  for  the  purpose  of  having  these  fences, 
and  such  other  obstructions  as  the  railroad  company  have  placed 
along  its  right-of-way  where  the  rnad  crossed  at  No.  2,  re- 
moved, that  this  suit  is  brought. 

It  is  urged  that  the  proceedin|^  of  the  commissioners  in  at- 
temptii^  to  vacate  any  part  of  the  old  road  were  invalid  and 
that  therefore  the  old  road  exists  as  it  did  prior  to  1888,  and 
the  defendant  is  not  entitled  to  obstruct  it  in  any  way.  It  ia 
provided  in  Section  4661.  Revised  Statntes  of  Ohio,  that: 

''When  a  county  road  or  part  of  a  county  road  is  considered 
useless,  any  twelve  freeholders  residing  in  that  part  of  the  coun- 
ty where  such  road  is  established,  may  make  application  .agroe- 
ably  to  the  provisions  of  this  chapter,  to  the  commissioners  of  the 
county  to  vacate  the  same  and  if  no  objection  be  made,  the 
commissioners  may  declare  vacated  the  road  or  any  part  thereof 
which  they  may  deem  unnecessary  to  keep  open  for  public 
convenience." 

In  the  adjudications  which  have  been  made  under  this  statute, 
the  language  of  the  courts  has  been,  freeholders  residing  in  the 
"vicinity,"  hut  thia  word  is  so  used  because  clearly  the  word 
"vicinity"  means  the  same  as  the  language  used  in  the  statnte, 
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that  is,  they  must  reside  in  the  part  of  tbc  county  where  the 
road  is  located.  It  does  not  appear  in  the  record  of  the  pro- 
eeedings  of  the  comlnisaioners  that  any  flndin;;  was  made  by  the 
commissioners  that  the  freeholders  who  signed  the  petition  re- 
sided in  the  vicinity  of  this  road  or  in  that  part  of  the  county 
in  which  the  road  is  located,  and  it  is  said  that  no  presnmption 
arises  in  favor  of  the  regularity  of  the  proceedings  of  the  com- 
missioners, but  that  they  can  be  held  to  have  had  only  such 
jurisdiction  as  affirmatively  appears  by  the  record  of  their  pro- 
ceedings. This  claim  is  based  upon  the  proposition  that  juris- 
diction will  not  be  presumed  in  favor  of  inferior  judicial  tri- 
biuuils. 

By  reference  to  Section  4650,  Revised  Statutes,  it  will  be 
seen  that  the  record  required  to  be  made  up  by  the  commis- 
sioners of  their  acts  and  proceedings  to  vacate  a  public  highway, 
does  not  include  any  record  of  their  findings  as  to  the  place  of 
residence  of  the  petitioners,  so  th£t  it  is  clear  that  when  the 
commissioners  have  recorded  the  petition  for  the  road,  together 
with  their  orders  to  the  viewers,  and  the  report  of  the  viewers 
together  with-  the  survey  and  plat,  and  their  order  thereon,  alb 
the  record  has  been  made  which  the  statute  eontemplates,  and 
this  does  not  include  any  record  of  a  finding  as  to  the  placen 
of  residence  of  the  petitioners.  We  reach  the  conclusion,  there- 
fore, that  the  position  is  not  well  taken  that  the  presumption 
must  be  that  the  petitioners  were  not  residents  of  the  vicinity, 
and  so  it  was  proper  at  the  hearing  of  this  case  that  evidence 
of  the  residence  of  such  petitioners  should  be  taken,  and  from 
that  evidence,  we  find  the  court  was  justified  in  holding  that 
the  petitioners  were  residents  of  that  part  of  the  county  in 
which  the  road  was  located.  But  however  that  may  be,  there 
can  be  no  doubt  that  (he  new  road  from  point  No.  1  to  point 
No.  2  became,  by  what  was  done  by  the  commissioners,  as  has 
already  been  pointed  out,  an  established  public  highway.  This 
is  clear  from  the  case  of  The  City  of  SteitbenviUe  v.  Ezra  A. 
Knight,  23  Ohio  St..  610,  the  first  clausp  of  the  syllabus  of  which 
case  reads: 

"A  conveyance  of  land  tn  the  county  commissioners  for  a 
county  road,  the  acceptance  of  such  grant  by  the  commissioners, 
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and  opeoiiig  of  the.road  by  their  order,  and  ite  subsequent  use 
Hs  such  by  the  public,  and  by  the  proper  authorities,  constitute 
it  a  legal,  public  hig)nvay,  notwithstandiug  the  want  of  statu- 
tory proceedings  for  its  establishment." 

By  Section  4669  of  the  Revised  Statutes  of  Ohio,  it  ia  pro- 
vided that,  "All  altonitions  of  county  roads  heretofore  made  and 
established,  or  which  shall  hereafter  be  made  and  established, 
shall  be  and  remain  part  of  such  roads,  and  so  much  of  the 
original  roads  as  is  rendered  unnecessary  by  such  alterations  in 
the  opinion  of  the  viewei-s  and  the  county  commissioners,  shall 
l>c  and  remain  vacated." 

In  the  case  of  SUvnthorm  v.  Parsons,  60  Ohio  St.,  331,  this 
section  was  considered,  and  the  syllabus  of  the  ease  reads: 

"When  the  owners  of  land  crossed  by  a  county  road  enter 
into  an  agreement  with  the  county  commissioners  pursuant  to 
which  they  convey  to  the  coiniuissioners  other  land,  with  a  view 
to  affecting  a  necessary  change  in  the  road,  and  the  road  is  by 
order  of  the  commissioners  opened  on  the  lands  conveyed,  and 
is  so  usetl  by  the  public  and  by  the  proper  authorities,  there  is 
.  a  legal  change  in  the  location  nf  the  highway,  notwithstand- 
ing the  want  of  statutory  proceedings  for  that  purpose;  and 
under  Section  46fi!)  of  the  Revised  Statutes,  so  much  of  the 
original  road  as  is  rciulered  unnecessary  by  the  change  is 
vacated." 

Wc  hold  that  clearly,  from  the  evidence  in  this  ease,  so  much 
of  the  original  road  as  extended  from  point  No.  3  to  point  No.  2 
on  the  plat  already  mentioned,  was  rendered  wholly  unnecessary 
by  the  opening  of  the  road  from  point  No.  1  to  point  No.  2. 
That  being  true,  the  establishment  of  the  new  road  resulted  in 
a  vacation  of  this  last  named  part  of  the  old  road,  and  the  acts 
of  the  defendant  in  this  action  in  placing  fences  along  either 
side  of  their  right-of-way,  and  such  other  obstructions  as  they 
placed  within  the  limits  of  their  right-of-way,  did  not  consti- 
tute an  obstruction  to  any  public  highway,  and  the  judgment 
of  the  court  dismissing  the  plaintiff's  petition  was  right,  and 
is  affirmed. 
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AS  TO  USE  or  SEWER.  ACROSS  THE  LAND  OF  ANOTHER.. 

Circuit  Court  of  Summit  County. 
George  Bates  v.  George  W.  IIagbnnis. 
Decided,  October  11,  1909. 
Ewemenf— Seicer — No  Record  Evidence  or  Actual  Notice. 
The  mere  existence  ot  a  private  aewer  through  a  man's  land  which 
others  are  using,  but  of  which  there  Is  no  record  evidence  and  ot 
which  he  had  no  knowledge  when  he  purchased  the  premises,  does 
not  give  Buch  others  a  right  to  continue  the  use  of  aald  sewer 
without  his  consent 

Slabaugk,  Seiberlivg  tC  Ruber,  for  plaintiff  in  error. 
Otis,  Berry  d'  Otis,  contra. 

Marvin,  J.;  WiNcn,  J.,  and  Henry,  J.,  concnr. 

The  plaintiflf  is  the  owner  of  a  lot  of  land  in  the  city  of  Akron 
at  the  corner  of  Adolph  street  and  Perkins  street,  the  lot  front- 
ing on  Adolph  avenue.  The  defendant  is  the  owner  of  a  lot 
fronting  on  Good  street,  in  the  city  of  Akron.  There  are  several 
intervening  petitioners  in  this  esse,  and  they  severally  own  lots 
fronting  on  Adolph  avenne  (whii-h  is  a  street  running  south 
and  north),  south  of  the  lot  owned  hy  the  plaintiff.  Good  street 
-and  Adolph  avenue  are  parallel  to  each  other  and  are  abotit  400 
or  500  feet  apart.  These  several  lot«  are  all  a  part  of  the  sama 
allotment  made  by  Jacob  GSood,  and  known  as  "Good's  allot- 
ment." This  allotment  was  made  in  1872  or  thereabouts,  and 
is  properly  recorded  in  the  records  of  Summit  county.  At  the 
time  the  allotment  was  made  Jacob  Good  owned  all  this  property, 
together-with  many  other  lots  in  an  allotment.  There  is  now 
and  for  many  years  has  been  a  main  sewer  extending  along  the 
line  of  Good  street.  There  is  also  a  mtiin  .sewer  in  Perkins  street. 
There  is  no  such  sewer  in  Adolph  avenue.  While  Good  was  the 
owner  of  all  the  lots  which  are  affected  by  the  controversy  in 
this  case,  he  constructed  a  private  sewer  in  and  along  Adolph 
avenue,  from  a  point  in  front  of  the  plaintiff's  lot  southerly  to  a 
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lot  known  as  No.  8,  in  his  allotment,  so  that  it  passed  along  the 
front  of  the  lots  of  the  intervening;  petitioners  in  this  case. 
When  it  reached  lot  S,  Ooo<l  turned  it  to  the  west,  and  carried 
it  across  the  southerly  part  of  that  lot  and  near  the  northerly 
line  of  the  lot  owned  find  held  by  the  defendant  Jlagennis.  The 
lot  of  the  defendant  is  known  as  lot  No.  21.  These  lots  crossed 
by  this  sewer,  as  well  as  the  lots  fronting  on  Adolph  avenae, 
which  were  along  the  line  of  this  sewer,  were  all  owned  by  Good 
at  the  time  he  put  in  the  sewer,  which  is  a  6-inch  pipe  sewer. 
This  sewer  crosses  to  the  west  across  the  lots  of  the  defendant 
^lagennis  and  emptieH  into  the  main  sewer  on  Good  street.  The 
defendant,  nnless  eD.ioiued,  will  obstruct  this  sewer  crossing  his 
premises  so  as  to  prevent  sewage  from  the  lots  in  front  of  which 
and  along  which  it  runs  from  being  dischai^ed  into  the  sewer 
in  Good  street,  and  the  purpose  of  the  snit  is  to  enjoin  the  de- 
fendant from  so  obsfnictiTig  this  sewer.  The  deeds  from  Good 
to  the  several  purchasers  of  the  lots  involved  in  this  suit  make 
no  mention  of  this  private  sewer,  nor  is  there  any  record  of  one. 
The  claim  of  the  plaintiff  and  the  others  similarly  situated  is 
that  the  inducement  to  purchase  the  several  lot-s  owned  by  them 
was  the  existence  of  this  private  sewer,  and  it  is  urged  by  them 
that  as  Good  was  the  owner  of  all  this  property,  as  he  sold  off 
the  lots  he  encumberod  the  remaining  lots,  that  is  the  lots  re- 
maining in  his  ownership,  with  this  sewer  privilege.  It  is  not, 
however,  seriously  ur^ed  that  the  defendant  Magennis,  who  pur- 
chased his  lot  in  190(i,  from  J.  Ed.  Good,  who  had  purchased  it 
from  the  heirs  of  Jacob  Good,  the  original  proprietor  of  all  these 
lots,  would  take  his  title  subject  to  the  right  of  the  other  lot 
owners  to  have  this  sewer  mnint.«ined.  unless  he  had  knowledge 
of  the  existence  of  the  sewer.  Certainly,  if  this  claim  had  been 
seriously  urged,  it  could  not  be  maintained.  A  perfect  abstract 
of  the  title  of  this  lot  No.  21,  owned  by  Magennis,  taken  from 
the  records  accessible,  would  have  given  him  no  notice  of  any 
rights  of  anybody  to  maintain  a  sewer  across  his  lot.  It  was 
sought  on  the  part  of  the  plaintiff,  however,  to  show  that  the 
defendant  had  actual  notice  of  the  existence  of  this  sewer.  We 
do  not  discuss  (i.t  all  the  proposition  of  what  his  rights  would 
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have  been,  if  such  actual  notice  were  shown  The  only  evidence 
tending  to  show  that  he  had  such  notice  ia  the  testimony  of  Mr. 
Holloway,  the  acting  agent  for  J.  Ed.  Good,  throng^  whom  the 
defendant  negotiated  for  the  purchase  of  the  lot.  HoUoway 
says  that  he  said  to  Magennis  that  if  he  should  ever  want  to 
bnild  a  bam  on  this  lot  that  he  thought  he  would  find  a  sewer 
already  there,  and  if  he  wanted  to  know  where  that  sewer  was 
he  had  better  see  3.  Ed.  Qood.  Magennis  did  not  remember  any 
such  conversation  as  this ;  but  suppose  it  took  place ;  supposing 
Holloway's  recollection  is  right,  we  hold  that  it  is  no  such  notice 
to  Magennis  as  should  put  a  careful  man  upon  inqniry  to  know 
if  there  was  not  a  sewer  running  through  his  lot  which  the  lot 
owners  on  a  street  entirely  away  from  his  lot  were 
entitled  to  have  kept  open.  It  is  urged,  aa  evidence,  that 
Magennis  must  have  known  about  this  sewer,  because  Orgill  who 
built  a  house  for  Klagennis  said  something  to  him  about  a  sewer 
being  through  there,  and  Magennis  manifested  no  surprise  about 
it.  This  is  easily  explained  by  the  statement  made  by  Magennis, 
that  some  time  after  he  purchased  that  lot  he  was  told  by  his 
wife  that  a  neighbor  woman  had  told  her  that  she  believed  that 
there  was  a  sewer  across  this  lot,  so  that  this  statement  of  Orgill 
was  not  the  first  that  ^ragennis  ever  heard  of  the  sewer.  Of 
course  the  notice  from  Oi^fill  coming  after  the  purchase  was 
made,  or  the  notice  to  !Mrs.  Afagennis,  which  came  after  the  pur- 
chase was  made,  could  not  in  any  way  affect  Magennis'  rights, 
nor  is  that  claimed,  but  that  only  the  fact  that  Magennis  did 
not  seem  surprised  to  learn  something  about  a  sewer  when  Orgill 
spoke  about  it  tends  to  show  that  he  must  have  known  about  it 
before.  So  he  did  to  the  extent  that  his  wife  had  told  him 
what  the  neighbor  woman  had  said.  But  we  hold  that  the  fact, 
if  it  be  a  fact,  that  Ilolloway  said  to  Magennis  that  he  thought 
there  was  a  sewer  on  the  lot  through  which  he  could  drain  from 
a  bam  if  he  might  want  to  erect  one  on  his  lot,  was  not  such 
notice  as  to  charge  Magennis  with  the  lien  of  the  easement 
across  this  lot  for  a  sewer. 

Attention  is  called  to  the  fact  that  the  sewer  connection  be- 
tween Magennis'  house  and  the  public  sewer  on  Qood  street  is 
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made  through  this  aewer.  It  appears  from  the  evidence  that 
iMagennis  contracted  with  a  party  to  put  in  this  eewer  connec- 
tion from  his  house  to  the  Good  street  sewer  and  that  the  eon- 
tractor  took  advantage  of  the  sewer  which  he  found  there  and 
made  the  connection  with  it.  Certainly  this  can  in  nowise  entitle 
the  plaintiff  or  the  other  lot  owners  on  Adolph  avenue  to  have 
this  portion  of  the  sewer  kept  open.  Besides,  it  is  shown  that 
for  a  sum  not  exceeding  .li^SO  a  sewer  can  be  constructed  from 
the  point  in  this  private  sewer  where  it  turns  from  Adolph 
avenue,  to  the  west  and  then  south,  to  the  main  sewer  in  Foi^ 
street. 

As  to  the  plaintiff  the  connection  can  be  made  for  sewer  pur- 
poses from  his  premises  to  the  sewer  in  Perkins  street  at  no 
great  expense. 

We  reach  the  conclusion  that  the  plaintiff  and  the  other 
property  owners  have  not  made  a  case  that  clearly  entitles  them 
to  relief  against  this  defendant,  and  that  it  would  be  inequitable, 
under  the  facts  here,  to  encumber  the  title  of  the  defendant  with 
an  easement  for  this  sewer,  and  the  petition  of  the  plaintiff  and 
the  several  intervening  petitioners  are  dismissed. 
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DAMAGES  ON  ACCOUNT  OF  THE  BULIMNC  OF  AN  INTERUUAN 
mULWAY  04  FRONT  OF  PROPBKTY. 

Court  of  Appeals  for  Richland  County- 

Thb  Plymouth  &  Shelby  Traction  Company  v,  John  H,  Hart. 

Decided,  January  Tenn,  1913. 

Abutter — Proceditre  for  Recovery  of  Damagea  for  the  Building  of  an 
Interurban  Road  in  Front  of  Property — Rightt  of  an  Altvtter  In  a 
Street  or  Road  Upon  which  He  has  Encroached — Statute  of  Limi- 
tation* Kith  Reference  to  Such  Encroachment  as  Applied  to  a  Rail- 
way Company — Charge  of  Court—Section  8785.  Oeneral  Code. 

1.  An  abutting  owner,  wlio  has  been  damaged  by  the  conetructlon  ot  a 

railway  track  in  front  ot  bla  property,  may  proceed  In  any  proper 
court  for  tbe  recovery  of  atich  sum  from  the  company  as  will  com- 
pensate him  for  tbe  damagea  so  austalned  In  bo  tar  as  bla  tosa  can 
be  made  good  by  a  money  conaideratton. 

2.  While  the  statute  of  llmltatloaa  does  not  run  against  the  state  as 

to  encroachment  upon  one  of  Its  roads,  It  does  run  against  a  rail- 
way company  wblch  seeks,  In  order  to  make  room  for  Its  track, 
to  widen  the  road  to  the  width  at  wblcb  It  was  originally  laid  out, 
and  where  tbe  improvements  of  an  abutting  owner  are  removed 
In  so  widening  the  road  and  laying  Ita  track,  he  may  recover  com- 
pensation therefor. 

3.  In  Instructing  a  Jury  on  tbe  vital  Isenes  of  a  caae  about  to  be  sub- 

mitted to  them  for  determination,  It  Is  not  prejudicial  error  to  so 
group  or  summarize  the  Issues  that  the  Jury  may  Intelligently 
understand  than. 

Cidp  <£  Eirtes,  for  plaintiflE  in  error, 
Skiles,  Oreen  &  Skiles,  contra. 

Shields,  J. ;  Voorhees,  J.,  and  Marriott,  J.,  eoncnr. 
This  action  was  commenced  in  the  court  of  common  pleas  of 
this  county  by  John  H.  Hart,  defendant  in  error,  to  recover 
damages  against  the  Plymouth  &  Shelby  Traction  Company, 
plaintiff  in  error,  for  injuries  to  the  property  of  the  defendant  in 
error  growing  out  of  the  location  and  conBtmction  of  a  street 
railroad  by  said  company  in  the  incorporated  village  of  Plymouth 
in  said  county. 
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In  his  amended  petition  the  plaintiff,  in  substance,  avers  that 
he  is  the  owner  of  out-lot  number  twenty-four  in  said  village 
fronting  on  what  is  known  as  the  Plymonth  and  Shelby  road  ib 
said  village ;  that  the  defendant  owns  and  operates  a  line  of  elec- 
tric railway  extending  from  the  said  village  of  Plymouth  to  the  | 
village  of  Shelby  in  Richland  county,  Ohio ;  that  prior  to  the  con-  ^  I 
struction  of  said  electric  railway,  plaintiff's  aaid  out-lot  was  on  a 
uommon  grade  with  said  road  fronting  said  out-lot ;  that  in  the 
construction  of  its  said  railway,  the  defendant  wrongfully  and  i 
without  authority  located  its  tracks  and  road-bed  on  the  weat  ! 
side  of  said  road  and  immediately  adjacent  to  the  plaintiff's 
Aaid  land,  and  wrongfully  and  unlawfnlly  conatrncted  a  grade 
from  four  to  twelve  feet  high  along  the  east  line  of  a  paatnre 
field  north  of  the  south  line  of  plaintiff's  said  land,  thereby 
rendering  it  impossible  for  the  plaintiff  to  enter  upon  his  said 
land  from  the  said  Plymouth  and  Shelby  road;  that  the  defend- 
ant wrongfully  destroyed  the  wire  fence  along  said  field  and 
along  the  frontage  of  the  plaintiff's  property,  and  that  along 
and  in  front  of  the  orchard  on  the  plaintiff's  said  land  the  de- 
fendant cut  a  hole  some  six  feet  in  depth  and  for  a  diataooe  of 
about  fifty  feet  and  thereby  destroyed  several  valuable  fruit 
trees  of  the  plaintiff;  that  the  defendant  wrongfully  entered 
upon  the  land  of  the  plaintiff  and  unlawfully  took  therefrom  a 
large  quantity  of  ground  and  appropriated  it  to  its  own  use, 
and  wrongfully  destroyed  the  fence  in  front  of  the  plaintiff's 
garden  and  constructed  a  bank  about  two  feet  high  in  front 
of  said  garden,  thereby  throwing  the  water  off  of  defendant's 
right-of-way  onto  said  garden ;  that  immediately  in  front  of  the 
plaintiff's  house,  situate  on  said  out-lot,  the  defendant  con- 
structed, a  grade  some  two  feet  above  the  established  grade  of 
the  public  street,  thereby  throwing  the  water  from  the  road-bed 
onto  the  plaintiff's  lot  and  into  the  plaintiff's  cellar,  thereby 
preventing  plaintiff  from  having  n  convenient  means  of  ingress 
and  egress  to  and  from  his  property ;  that  directly  north  of  the 
plaintiff's  house  and  in  front  of  a  pasture  field  having  a  frontage 
of  two  hundred  feet,  to  a  certain  creek,  the  defendant  wrong- 
fully and  without  authority  tore  down  plaintiff's  fence  for  a 
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distance  of  some  seventy-five  feet  north  of  the  plaintiff's  honse 
to  said  creek,  and  constructed  a  bank  npon  which  its  tracks  were 
laid  about  nine  feet  high,  said  bank  causing  the  water  from  said 
creek  to  back  up  and  flow  over  the  lands  of  the  plaintiff,  render- 
ing the  same  ontillable ;  that  over  said  creek  the  defendant  con- 
Btmeted  a  bridge  and  wrongfully  extended  the  abutments  on  the 
south  aide  thereof  onto  the  plaintiff's  land  some  ten  feet,  and 
extended  the  abutments  on  the  north  side  thereof  onto  the  plaint- 
iff's land  some  six  feet,  and  extended  all  of  the  right-of-way  of 
the  defendant  along  said  frontage  over  and  onto 'the  plaintiff's 
land  some  five  feet,  which  said  five  feet  of  plaintiff's  said  land 
in  the  construction  and  laying  of  its  tracks  and  road-bed  the 
defendant  wrongfully  appropriated. 

By  reason  of  the  construction  of  said  grade,  the  destruction 
of  the  plaintiff's  fence  and  fmit  trees,  the  appropriation  of  the 
plaintiff's  ground,  the  diversion  and  obstruction  of  said  water- 
course, the  obstruction  of  the  plaintiff's  means  of  ingress  and 
egress  to  and  from  his  said  premises,  the  appropriation  of 
plaintiff's  land  in  the  construction  of  said  bridge  and  the  use 
of  said  plaintiff's  land  for  the  defendant's  road-bed,  aa  afore- 
said, the  plaintiff  prays  judgment  against  the  defendant  for 
twenty-five  hundred  dollars. 

In  its  answer  to  the  foregoing  amended  petition  of  the  plaint- 
iff, the  defendant  admits  its  corporate  character,  and  that  it  is 
operating  an  electric  railway  as  alleged  in  said  amended  peti- 
tion; it  admits  that  the  land  in  dispute  abuts  upon  the  road 
leading  from  Plymouth  to  Shelby,  that  said  lands  are  within 
the  incorporated  village  of  Plymouth,  and  that  it  has  constructed 
its  railway  along  the  west  side  of  said  Plymouth  and  Shelby 
road,  but  it  denies  each   and   every  other  allegation  therein. 

For  its  further  answer  and  cross-petition  the  defendant  says 
that  prior  to  the  time  of  its  constructing  and  building  said  rail- 
road or  operating  its  said  cars,  it  obtained  from  the  council  of 
the  village  of  Plymouth,  Richland  and  Huron  counties,  Ohio, 
a  franchise  to  locate  and  construct  its  electric  railway  upon 
and  along  the  street  of  said  village  described  in  said  petition, 
and  being  the  street  abutting  upon  plaintiff's  east  line  of  said 
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premises  described  in  plaintiff's  petition;  that  said  railroad 
was  coostrQcted  and  is  being  operated  noder  and  by  virtue  of 
the  right  granted  to  this  defendant  company  by  said  franchise 
80  passed  and  granted  to  this  company  by  the  council  of 
Plymouth,  Richland  and  Huron  counties,  Ohio,  and  that  the 
plaintiff  herein  signed  a  written  application,  consent  and  re- 
quest to  the  council  of  the  viUage  of  Plymouth  to  grant  to  said 
defendant  company  the  right  and  privilege  to  construct,  build 
and  maintain  said  electrie  railway,  as  the  same  is  now  con- 
structed and  operated  on  the  street  abutting  on  plaintiff's  prem- 
ises, and  by  reason  of  the  facts  herein  alleged,  the  defendant 
asks  that  plaintiff's  petition  may  be  dismissed. 

To  the  defendant's  answer  the  plaintiff  filed  a  reply  in  which 
it  denies  each  and  every  affirmative  allegation  contained  in  said 
answer. 

Under  the  issues  made  by  these  pleadings  the  cause  was  sub- 
mitted to  a  jury  resulting  in  a  verdict  for  the  plaintiff.  A 
motion  for  a  new  trial  was  overruled  and  .iudgment  entered  on 
the  verdict.  A  bill  of  exceptiona  was  taken  embodying  the 
evidence  introduced  upon  the  trial,  including  the  charge  of  the 
court,  and  said  cause  is  now  in  this  court  upon  a  petition  in 
error  for  review.  Numerous  grounds  of  alleged  error  are  as- 
signed in  said  petition  in  error  for  the  reversal  of  the  judg- 
ment of  the  court  of  common  pleas,  but  the  plaintiff  in  error 
urged  upon  this  court  and  relied  principally  upon  the  following 
grounds  of  alleged  error,  namely : 

First,  that  the  court  below  erred  in  overruling  the  motion  of 
the  defendant  below  to  require  the  plaintiff  below  to  separately 
state  and  number  the  causes  of  action  in  his  petition. 

Second,  that  the  court  below  erred  in  admitting  any  evi- 
dence upon  the  trial  of  said  cause  under  the  amended  petition 
of  the  plaintifF. 

Third,  that  the  court  erred  in  its  charge  to  the  jury. 

As  to  the  action  of  the  court  below  in  overmling  said  motion 
of  the  defendant  in  error  to  said  amended  petition,  we  are  of 
the  opinion  that  said  court  did  not  err,  there  being  but  one 
cause  of  action  ntnted  in  said  amended  petition. 
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Exception  is  taken  to  the  action  of  the  court  below  in  over- 
ruling the  objection  of  the  plaintiff  in  error  to  the  introduc- 
tion of  any  evidence  upon  the  part  of  the  defendant  in  error  in 
support  of  the  averments  in  his  amended  petition,  the  claim 
being  made  that  if  the  defendant  in  error  baa  a  cause  of  action 
upon  which  he  is  entitled  to  recover  damages  for  any  of  the 
injuries  complained  of,  his  remedy  was  under  the  provisions 
of  Section  6448,  Revised  Statutes,  and  not  under  the  provisions 
of  Section  3283,  Revised  Statutes. 

As  we  view  it.  Section  328;)  was  enacted  by  the  Legislature 
in  the  interest  of  abutting  property  owners  for  their  protection. 
It  contemplates  that  when  a  railroad  company  injures  an  abut- 
ting property  owner  in  liis  private  property  rights,  by  the  lo- 
cation and  construction  of  its  track  or  tracks  upon  the  street 
upon  which  such  property  abuts,  such  company  shall  respond 
in  damages  for  such  injuries  and  in  such  sum  as  will  compen- 
sate him  for  the  damages  sufFered,  in  so  far  as  his  loss  can  be 
repaired  by  a  money  consideration  in  restoring  to  him  what  he 
has  lost  through  the  location  and  construction  of  such  railroad. 

This  statute  provides  that— 

"Every  company  which  lays  a  track  upon  any  such  street 
•  •  '  shall  be  responsible  for  injuries  done  thereby  to  pri- 
vate or  public  property  lying  upon  or  near  to  such  ground." 

We  think  the  tanguage'here  uaed  is  capable  of  but  one  con- 
struction and  must  be  taken  to  mean  what  it  plainly  says,  name- 
ly, that  the  railroad  company  ^all  be  held  responsible  for  all 
injuries  of  every  description  done  to  the  abutting  property 
owner  in  the  location  and  construction  of  Its  track  and  road. 
"We  do  not  think  that  the  injured  abutter  is  required  to  go  into 
the  probate  court  and' institute  proceedings  in  that  court  as 
provided  in  Section  6448,  Revised  Statutes,  for  the  recovery 
of  damf^es  for  injuries  so  done  to  private  property  and  prop- 
erty rights  as  are  set  out  in  the  amended  petition,  but  that  a 
remedy  is  provided  for  the  redress  of  such  alleged  wrong  in 
said  Section  3283,  Revised  Statutes.  Hence  we  are  of  the  opin- 
ion that  the  objection  of  the  plaintiff  in  error  at  the  outset 
of  the  trial  of  this  case  to  the  admission  of  evidence  under 
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said  amended  petition  was  prt^erly  overruled  by  the  c^ort 
and  that  such  action  of  B&id  court  affords  no  ground  of  error. 
45  0.  8.,  309-318;   12  Ohio  Iaw  BuU.,  214. 

It  appears  that  a  franchise  was  granted  to  this  street  rail- 
way company  by  the  council  of  the  village  of  Plymouth  to  locate 
its  track  upon  the  east  side  o£  what  is  known  as  the  Plymouth 
and  Shelby  road,  now  a  street  within  the  corporate  limits  of  said 
village,  fronting  the  premises  of  the  defendant  in  error,  and 
that  the  council  of  said  village  by  resolution  afterward  au- 
thorized said  company  to  locate  its  road  on  the  west  aide  of 
said  street.  That  said  street  in  front  of  and  along  said  prem- 
ises was  laid  out  and  originally  intended  as  a  public  highway  to 
be  sixty  feet  wide  and  that  the  plaintiff  in  error  in  lasdng  its 
said  track  upon  the  west  side  of  said  street  found  it  necessary 
to  widen  the  same  to  the  full  width  of  sixty  feet,  the  standard 
width  of  a  state  road  (said  street  being  then  about  forty  or 
forty-five  feet  wide),  and  In  so  doing  the  defendant  in  error 
claima  that  said  company  removed  and  destroyed  the  fence  in 
front  of  his  said  premises,  and  also  removed  and  destroyed 
several  valuable  trees  growing  in  his  orchard,  inelnded  in  the 
strip  of  land  enclosed  by  said  fence  and  which  has  been  so  en- 
closed and  occupied  by  the  defendant  in  error  for  a  period  of 
twenty-five  years  or  more.  That  said  company  also  erected 
an  embankment  along  the  full  length  of  the  premises  of  the 
defendant  in  error,  thua  raising  the  grade  of  said  street  with- 
out authority  and  in  violation  of  the  terms  of  the  franchise 
granted  to  said  railroad  company  by  said  village  council,  thus 
destroying  the  easement  to  certain  portions  of  the  property  of 
the  defendant  in  error,  and  especially  interfering  with  hia 
ri^t  of  ingress  and  egress  to  and  from  his  property,  and  by 
^unlawfully  turning  the  surface  water  'onto  his  premises  and 
into  his  cellar  and  otherwise  interfering  with  his  private  prop- 
erty rights.  It  appears  that  said  company  acted  upon  the  as- 
sumption that  it  had  the  legal  right  to  appropriate  to  its  use 
the  property  occupied  and  enjoyed  by  the  defendant  in  error, 
for  the  time  stated,  described  as  a  part  of  his  orchard  and  the 
trees  growing  thereon,  in  widening  said  street  to  what  is  claimed 
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to  be  sixty  feet  to  accommodate  the  location  of  its  road-bed  and 
track.  Whatever  the  width  of  said  street,  if  it  was  less  in  width 
than  what  it  was  originally  laid  out  and  designed  to  be  as  a 
state  road  by  the  authorities,  and  whatever  the  length  of  time 
the  defendant  in  error  may  have  occupied  it  with  his  fence  and 
orchard  by  encroaching  upon  any  part  of  such  sixty  feet  while 
a  state  road,  the  state  through  its  properly  constitnted  au- 
thorities might  have  asserted  its  r^ht  to  such  part  of  said.road 
occupied  by  said  fence  and  orchard,  as  aforesaid,  if  it  had  seen 
fit  to  do  80,  because  the  statute  of  limitations  would  not  ran 
against  the  state,  but  the  state  couM  not  delegate  this  attribute 
of  sovereignty  to  said  village  which,  after  it^  incorporation  as 
such,  succeeded  by  operation  of  law  to  the  exercise  of  jurisdic- 
tion over  so  much  of  said  road  as  was  included  within  the  cor- 
porate limits  of  such  village  and  against  which  the  statute  of 
limitations  would  run.    56  0.  S.,  175-179-180;  49  0.  S.,  98. 

And  if  said  company  in  so  widening  said  street  or  road  re- 
moved and  destroyed  said  fence  and  growing  trees  in  the 
orchard  west  of  it  belonging  to  the  defendant  in  error,  it  is 
liable  in  damages  for  such  removal  and  destruction.  In  otJier 
words,  the  atit  of  said  village  in  causing  said  street  or  road  to 
be  widened  to  what  is  claimed  to  be  the  standard  width  would 
be  lawful,  while  the  act  of  said  company  in  so  widening  said 
street  would  be  wrongful,  entailing  upon  it  the  consequences 
of  such  wrongful  act.  Hence,  we  think  it  was  proper  for  the 
court  below  to  submit  to  the  jury,  as  was  done,  the  various 
elements  of  damages  claimed  to  have  resulted  from  the  widen- 
ing of  this  street  or  road  by  said  company,  by  the  location  and 
construction  of  its  road-bed  and  track  as  aforesaid,  and  it  was 
the  province  of  the  jury  to  determine  the  amount  of  such  dam- 
ages in  the  light  of  the  endence  tending  to  show  the  condition 
of  the  property  in  question  before  and  after  the  alleged  wrong- 
ful appropriation  by  said  company,  keeping  in  mind  the  rule 
that  the  abutting  property  owner  should  be  made  whole  as  to 
all  things  in  connection  with  the  location  and  construction  of  a 
railroad  which  tends  to  depreciate  the  value  of  his  property.  48 
0.  S.,  637;  45  0.  S.,  322;   33  0.  S.,  435. 
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Objection  is  also  made  to  the  action  of  the  conrt  below  in 
chatting  the  jury  in  what  is  claimed  to  be  the  "grouping  the 
claima"  of  the  plaintiff. 

It  is  the  duty  of  Ihe  court  fo  properly  and  fully  instruct 
the  jury  as  to  the  vital  issues  in  a  case^  and  in  stunmarizing  such 
issiies  that  the  jury  may  intelligently  understand  them  we  think 
there  is  no  ground  of  prejudicial  error. 

We  have  examined  the  record  with  reference  to  the  other 
assignments  of  error  set  forth  in  said  petition  in  error,  and  find 
no  such  error  therein  for  which  the  judgment  entered  herein 
should  be  reversed.  The  judgment  of  the  court  of  common 
pleas  will  therefore  be  affirmed,  at  the  costs  of  the  plaintiff  in 
error,  but  without  penalty.    Exi^eption  noted. 


ACTION  ON  rOUCY  OF  UTE  HSURANCE. 

Court  of  Appeals  for  Hlgbland  County. 

The  Metbopolitan  Iave  Insurance  Coupant  v.  I>avu>  Hiu.ard. 

Decided,  December  23, 1913. 

Life  Ituurance^Conditiona  Preceient  in  Contract  Require  a  Showing 

of  Performance — Burden  of  Proof. 
A  life  Insurance  policy  contained  the  following  clause:      "provided, 

however,  that  no  obligation  Ib  aaaumed  by  the  company  prior  to 

the  date  hereof,  nor  unless  on  satd  date  the  Insured  Is  alive  and 

Id  sound  health." 
Setd:    That  the  clause  is  a  condition  precedent  and  the  burden  of 

proof  was  cast  upon  the  plaintiff  to  show  that  at  the  date  of  the 

policy  the  Insured  waa  alive  and  In  sound  health. 

Error  to  the  Court  of  Common  Fleas  of  Highland  County, 
Ohio. 

This  case  originated  in  the  court  of  a  justice  of  the  peace  of 
Highland  county,  Ohio. 

The  action  was  founded  on  a  policy  of  insurance  issued  by  the 
plaintiff  in  error  on  December  11,  1911,  on  the  life  of  Elsie 
Hillard,  who  was  the  wife  of  defendant  in  error.  Elsie  Hillard 
died  March  18,  1912. 
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The  petition  pleaded  the  issuaoee  of  the  policy,  the  payment 
of  all  premiums,  and  that  said  Elsie  HUlard  and  plaintiff  duly 
performed  all  the  conditions  of  said  policy  on  their  part  to  be 
performed. 

The  defendant,  in  its  answer,  pleaded  the  following  stipula- 
tion which  is  found  in  the  body  of  the  policy  of  insurance : 

"Provided,  however,  that  no  obligation  is  assumed  by  the 
company  prior  to  the  date  hereof,  nor  unless  on  said  date  the 
insured  is  alive  and  in  sound  health." 

The  answer  also  contained  the  averment  that  on  the  date  of  the 
policy,  December  11,  1911,  Elsie  Hillard  was  not  in  sound 
health,  but  was  afBicted  with  tuberculosis,  from  which  she  died. 

The  trial  court  was  requested  to  instruct  the  jury  that  the 
burden  was  upon  the  plaintiff  to  show  that  the  insured  was  in 
sound  health  when  the  policy  was  issued,  which  instruction  was 
refused,  but  the  trial  court  did  instruct  the  jury  that  in  order  that 
the  insurance  company  may  be  entitled  to  a  verdict  in  its  favor 
the  burden  is  upon  it  to  prove  that  on  the  date  of  the  policy 
Elsie  Hillard  was  not  in  sound  health. 

This  action  of  the  court,  in  refusing  to  instruct  as  requested, 
and  in  giving  the  instruction  stated,  is  the  single  assignment  of 
error  in  the  case. 

L.  B.  Yaple,  WUson  (6  McBride  and  Miles  Townsend,  for 
plaintiff  in  error. 
J.  6.  WMtaker  and  /.  8.  BUey,  contra. 

Satre,  J. ;  Walters,  J.,  and  Jones,  J.,  concur. 

The  precise  question  for  determination  here  is  not  decided  in 

the  Howie  case,  62  0.  S.,  204;  68  0.  S.,  614. 

The  learned  trial  judge  seems  to  have  based  his  ruling  on  the 

case  of  Piednumt  <6  Arlington  Life  Ins.  Co.  v.  Etving,  92  U.  S., 

377  {23  L.  Ed.,  610),  where  it  is  held  that: 

"The  burden  of  proving  tjie  truth  of  the  answers  in  an  ap- 
plication for  insurance  does  not  rest  on  the  insured  or  his  rep- 
resentative in  an  action  on  the  policy." 

But  the  Federal  Supreme  Court  in  that  case  held  that  the 
answers  were  merely  warranties ;  and  the  courts,  almost  without 
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axceptioD,  have  held  that  where  there  U  a  defense  of  a  breaeh 
of  warranty  in  an  application  for  insurance,  the  burden  of  proof 
as  Jto  that  defense  is  on  the  insured 

The  view  taken  by  the  trial  court  is  sustained  by  the  following 
cases:  Chamberx  v.  Sorthwestem  Mutual  Life  Im.  Co.  (Minn.), 
67  N.  W.,  367;  Murphy  v.  Metropotitan  Ufe  Int.  Co.  (Minn.), 
118  N.  W.,  355;  Francis  v.  Mutual  Ufe  Ins.  Co.  (Oregon),  106 
Pac.,  323,  and  Bathe  v.  Meiropoiitom  Life  In».  Co.  (Mo.),  132 
S.  W.,  743.  In  Murphy  v.  Metrop(^itan,  etc.,  supra,  the  court, 
on  page  356  of  the  opinion,  aays: 

' '  Therefore,  if  the  insured  was  not  in  fact  in  sound  health  on 
the  date  of  the  policy,  the  defendant  is  not  liable  nnleas  it  has 
waived  the  defense.  The  burden  of  alleging  and  proving  such 
fact  was  on  the  defendant.  This,  for  practical  reasons,  has  be- 
come the  settled  law  of  this  state." 

While  the  Bathe,  Chambers,  Murphy  and  Francis  eases,  supra, 
support  the  ruling  of  the  trial  court,  the  majority  of  the  deci- 
sions on  this  question,  so  far  as  our  invest^tion  has  gone, 
support  the  view  that  the  burden  is  on  the  plaintiff.  Mohr  v. 
Prudential  Ins.  Co.,  78  Atl.,  554 ;  Packard  v.  Metropolitan  Life 
Ins.  Co.,  72  N.  H,,  1  (54  Atl.,  287) ;  Johnson  v.  MerchantUe  Toun 
Mttt.,  96  S.  W.,  697;  Hennessy  v.  Metropolitan  Life  Ins.  Co., 
52  Atl.,  490;  Barker  v.  MetiopoUlan  Life  Ins.  Co.,  74  N.  K., 
945;  Lee  v.  Prudential  Life  Ins.  Co.,  203  Mass.,  299  (decidert 
October  19,  1909) ;  Anders  v.  Life  Ins.  Clearing  Co.,  62  Neb., 
585;  Volker  v.  Metropolitan  Life  Ins.  Co.,  21  N.  T.  Sup.,  456; 
25  Cyc,  719. 

It  will  be  seen  from  the  authorities  above  referred  to  that 
while  the  stipolation  in  the  policy  under  cpusideration  may  be  a 
warranty  it  is  more  than  that — it  is  a  condition  precedent.  The 
promise  of  the  defendant  was  conditional,  and  it  became  abso- 
lute only  in  the  evenl  (bat  on  the  date  o*  the  policy  the  insured 
be  alive  and  in  sound  health. 

The  authorities  above  quoted  from,  which  hold  that  the  bur- 
den is  on  the  defendant,  do  not  show  that  this  clause  in  the 
policy  above  quoted  is  not  considered  a  condition  precedent,  but 
the  burden  in  those  eases  was  placed  on  the  defendant  "for  prac- 
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tical  reasons."     Murphy  v.  MelropoHtan  Life  Ins.   Company, 
ivpra. 

Is  view  of  the  fact  that  such  clause  in  the  policy  is  a  condition 
precedent  the  provisions  of  Section  11339,  General  Code,  become 
highly  important: 

"In  pleading  the  performance  of  conditions  precedent  in  a 
contract,  it  sh^l  be  sufficient  to  stalte  that  the  party  duly  per-, 
formed  all  the  conditions  on  his  part.  If  such  aUegation  be  con- 
troverted, the  party  pleading  mnst  establish,  on  the  trial,  the 
facta  showng  such  performance." 

The  plaintiff  below  pleaded,  generally,  that  he  and  the  insured 
performed  all  the  conditions  on  their  part  to  be  performed,  which 
was  strictly  in  accordance  with  the  statute,  but  the  defendant 
then  pleaded  this  condition  precedent  or  rather  averred  the  non- 
existence of  a  fact  or  state — soand  health — which  constituted 
the  condition  precedent  and  a  failure  to  comply  with  it.  Under 
the  provisions  of  Section  11339,  it  then  became  imperative,  on  the 
part  of  the  plaintiff,  t^  prove  that  at  the  date  of  the  policy  the 
insured  was  alive  and  in  sound  health.  This  threw  the  burden 
on  the  plaintiff,  and  the  failure  to  so  charge  w»s  prejudical  error. 

The  judgment  of  the  court  of  common  pleas  will  be  reversed, 
and  the  cause  remanded  to  that  court  for  a  new  trial. 
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UABUTY  rOR.  OUUIIY  TO  JM  AUTCmOBLE  WIOLE  BEING 
LOADED  rOR.  SHVMENT. 

Circuit  Court  of  Summit  County. 

Artuur  H.  Makks  v.  The.  United  States  Express  Company. 

Decided,  October  11,  1909. 

negligence — Evidence — Ambiguous    Signal — Agency. 

1.  Whether  an  ambtguoue   signal,  given   by   a  repreAentatlve  of   an 

axpreea  company  to  the  owner  of  an  automobile  who  waa  about 
to  propel  it  up  Bklds  Into  a  car  for  the  purpose  at  having  it 
transported,  was  a  signal  to  come  forward  or  atop,  la  a  question 
for  (he  Jnry. 

2.  Even  If  such  algnal  was  Intended  as  a  signal  to  come  forward  and 

move  the  automobile  up  into  the  car,  the  owner  ot  the  automobile 
was  not  thereby  conatftuted  the  agent  ot  the  exDress  company  in 
such  sense  as  to  make  hl<>i  subsequent  negligence,  If  any,  the 
negligence  of  the  company. 

Roger  c6  Rowlci/.  for  plaintiff  in  error. 

Boyt.  Dusiin,  Kellr*/.  McKrekcn  d-  Avdrewn.  eontra. 

Marvin,  J.;  "Winch,  J.,  aud  Henbt,  J.,  concur. 

The  plaintiff  in  error  was  the  plaintiff  in  the  original  action. 
He  brought  his  suit  for  damages  which  he  alleges  resulted  to  an 
automobile  owned  hy  him,  and  which  the  defendant  undertook 
to  transport  from  the  city  of  Akron.  Ohio,  to  the  city  of  Boston. 
Mass.  The  plaintiff  was  the  owner  of  an  automobile  and  ar- 
ranged with  the  defendant,  through  its  agent.  Mr.  Hadden,  a\ 
Akron,  for  the  transportation  of  the  automobile  to  Boston. 

It  appears  from  the  evidence  that  at  an  earlier  date  the  de- 
fendant had  transported  for  the  plaintiff  an  automobile  from 
Akron  and  that  considerable  difficulty  had  been  experienced  in 
the  loading  of  the  anto  upon  the  railroad  car  of  the  defendant, 
and  it  was  agreed  between  the  plaintiff  and  Mr,  Hadden  that 
instead  of  loading  with  pulleys  and  cables,  as  had  been  done 
in  the  case  of  the  former  transportation  of  an  auto,  this  auto 
might  be  loaded  by  propelling  it  by  its  own  propelling  machinery 
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onto  the  ear.  Tlie  car  had  doors  openini;;  at  the  end  anfiScicnt  to 
allow  the  auto  to  paas  in.  It  wa*s  arranged  that  these  doors 
should  be  opened  and  that  skids  or  planks  sboald  be  placed 
lenf^hwisc  from  the  sill  of  these  ear  doors  out  on  to  the  railroad 
track  at  such  an  an$rle  that  the  auto  eould  be  run  up  these  skids 
by  its  own  power  and  thus  into  the  defendaut's.  car.  On  or 
about  the  28th  of  June.  1907,  pursuant  to  this  arrangement, 
the  defendant,  through  its  agent.  Hadden.  called  the  plaintiff 
by  telephone  and  said  to  him  that  the  car  was  ready  for  the 
shipment  of  the  auto,  and  asked  if  the  plaintiff  could  have  hin 
auto  at  the  place  of  loading  that  afternoon.  The  plaintiff  re- 
plied that  be  would  not  be  able  to  have  the  auto  there  that 
afternoon,  hut  that  he  would  have  it  there  about  9  o'clock  the 
next  morning.  There  is  a  disagreement  in  the  testimony  as  to 
whether  a  call  was  made  through  the  telephone  by  Hadden  to 
the  plaintiff  on  the  morning  Buceee<linit  the  eonversatioQ  already 
mentioned,  but  whether  such  further  conversation  took  place  or 
not  is  not  important,  for  on  that  succeeding  morning  the  plaintiff 
propelled  his  auto  up  to  the  rnilrnad  yard  where  the  defendanfR 
ear  was  standing.  TTe  passed  that  car  and  having  reached  a 
point  about  150  feet  from  the  ear  of  the  defendant,  turned  his 
auto  around  so  as  to  be  heade<l  toward  the  open  end  of  the  de- 
fendant's car  into  which  the  auto  was  to  be  run.  Four  planVs, 
nsed  for  skids,  were  then  in  place  at  the  end  of  the  defendant's 
CUT  leading  from  the  sill  of  the  door  of  such  ear  out  on  to  tKe 
earth  between  the  rails  of  the  railroad  track.  These  planks  were 
placed  two  on  either  .side  of  the  door  sill.  lea^Tng  a  space  between 
the  two  on  the  right  and  two  on  the  left,  bnt  on  each  side,  that 
is  to  say,  on  both  the  right  and  the  left  side,  the  two  planks 
on  the  sides  respectively  were  placed  so  close  together,  that  there 
was  a  pathway  for  the  wheels  of  the  auto  on  either  side  to  run 
up  to  the  railroad  ear.  The  outer  plank  on  either  side  was 
nailed  to  the  sill  of  the  ear  door,  and  stakes  were  driven  into  the 
ground  at  the  end  of  each  of  these  outer  planks.  The  inner 
planks  were  neither  nailed  nor  staked.  This  being  the  situation, 
the  plaintiff  having  his  auto  in  the  position  already  mentioned, 
saw  Hadden.  who  was  standing  near  the  railroad  car,  make  a 
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si^al  with  his  hand.  This  signal  the  plniatiff  underatood  in- 
dicated that  he  was  to  come' forward  with  his  auto  and  nm  up 
the  skids,  that  were  ready  for  bim,  Kadden  says  that  what 
was  meant  by  the  signal  was  the  plaintiff  should  stop  and  not 
potne  forward,  as  the  skids  were  not  ready.  Understanding, 
however,  as  the  plaintiif  did,  that  the  motion  made  by  Hadden's 
hand  indicated  that  he  should  come  forward  with  his  auto,  he 
moved  it  forward  at  a  slow  rate  of  speed  steering  it  upon  the 
pathway  made  by  the  planks  so  that  it  rolled  np  the  planks 
nntil  the  forward  wheels  of  the  auto  were  inside  of  the  car 
upon  the  floor,  when  one  or  both  of  the  inner  planks  upon  whieh 
the  end  wheels  of  the  auto  then  were,  tipped  to  such  a  d^p^e 
that  the  end  wheels  were  left  without  support  and  the  auto 
dropped  and  fell  and  was  thereby  greatly  damaged  and  injured. 

Upon  the  trial  the  jury  returned  a  verdict  for  the  defendant. 
Judgment  was  entered  upon  that  verdict  and  by  proper  proceed- 
ings the  case  is  here  for  review. 

It  is  urged  here  that  the  court  erred  in  refusing  a  motion 
for  a  new  trial,  because  it  is  said  that  the  verdict  was  not  sup- 
ported by  the  evidence  and  was  against  the  weight  of  the  evi- 
dence. It  is  urged  further  that  the  court  erred  in  its  charge  to 
the -jury  and  in  its  i-efusal  to  charge  as  requested  by  the  plaistifF. 

The  claim  that  the  verdict  is  not  sustained  by  the  evidence  is 
based  upon  the  proposition  that  the  evidence  clearly  shows  negli- 
^Qce  of  the  defendant,  and  clearly  shows  that  there  was  no  neg- 
ligence on  the  part  of  the  plaintiff.  We  are  not  prepared  to  say 
that  either  of  these  claims  is  correct.  Hadden  had  in  his  con- 
versation with  Marks  by  telephone  said  to  bim  that  the  car  on 
which  the  auto  was  to  be  shipped,  was  ready;  he  had  not  said 
to  him  that  all  the  arrangements  for  loading  the  ear  were  ready. 
He  testifies  that  he  had  expected  before  the  car  should  be  run 
up  these  planks  or  skids  that  the  two  on  either  side  should  be 
held  together  by  cleats  nailed  on  each  end.  It  seems  to  be 
conceded  that  this  seems  somewhat  improbable  because  of  the 
fact  that  the  outer  plank  on  either  side  had  already  been  nailed 
to  the  sill  of  the  car.  One  would  suppose  that  if  these  planks 
were  to  he  cleated  together,  thp  cleating  would  have  to  be  done 


CIRCUIT  COURT  REPORTS— NEW  SERIES.         85 
1B14.]  Summit  Coontr. 

before  they  had  been  put  in  place,  and  not  after  the  outer  pUuka 
had  been  nailed  to  the  sill  of  the  car,  so  that  in  order  to  put  on 
the  cleats  one  would  have  to  get  under  these  planks  and  drive 
bis  nails  upward,  holding  the  cleats  that  were  to  be  put  on  up 
against  the  planks.  But  whatever  plan  was  to  be  adopted,  or 
whether  any  plan  would  have  been  adopted  to  make  this  path- 
way more  Srm  than  it  was,  it  is  not  clear  that  the  defendant  bad 
ever  QOtiBed  Marks  that  it  was  ready  for  use,  or  that  it  had 
not  intended  to  make  it  more  safe  for  use  before  the  auto 
should  be  run  upon  it.  Certainly,  under  the  evidence,  the  jury 
might  well  have  found  that  Marks  had  never  been  notified  that 
the  skids  were  ready  for  the  loading  of  his  auto.  He  had  been 
notified  that  the  ear  was  ready  and  he  had  received  a  signal, 
which  at  best  can  be  said  to  have  been  ambiguous  as  to  its  mean- 
ing, and  if  it  were  ambiguoiL}  before  moving  his  auto  on  these 
skids,  for  it  must  have  been  recognized  by  both  the  plaintiff  and 
the  defendant's  agent,  that  as  this  was  a  novel  proceeding  it 
would  be  attended  with  danger,  unless  the  pathway  was  made 
firm  and  secure,  and  very  secure,  for  this  auto  weighed  some 
3500  pounds,  it  would  not  be  safe  to  run  the  auto  upon  the 
pathway  of  skids.  It  is  said,  however,  that  as  the  plaintiff  with 
his  machine  was  something  like  150  feet  from  the  foot  of  these 
.skids  when  he  received  whatever  signal  he  did  receive,  and  he  ' 
was  seen  to  move  forward  with  his  auto  by  Hadden,  Hhdden 
should  have  recognized  that  he  misunderstood  the  signal  and 
given  him  a  signal  by  motion  of  his  hands  or  by  words,  or  in 
some  way,  that  he  could  not  have  misunderstood.  The  explana- 
tion of  this  made  by  Hadden  is  by  no  means  so  tmreasooable  as 
thftt  the  jury  m^ht  not  well  have  believed  it.  That  is,  that  he 
saw  Ifarks  moving  forward  with  his  auto,  supposing  that  he  had 
understood  his  signal  and  that  he  would  stop  at  the  foot  of  the 
skids  and  not  attempt  to  go  any  further  until  he  had  learned 
that  everything  was  safe.  Surely,  if  instead  of  a  wave  of  the 
hand  Hadden  had  called  out  to  the  plaintiff  "Do  not  come," 
and  had  supposed  that  the  plaintiff  nnderstood  him,  whereas,  as 
a  matter  of  fact  the  plaintiff  understood  him  to  say  "come." 
it  could  not  well  be  claimed  that  the  defendant  was  bound,  as 
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having  thereby  wrongfully  induced  the  plaiBtiff  to  move  his  anto 
forward  on  the  skids.  We  regard  it  as  by  no  means  dear  that 
the  defendant  was  negligent.  As  has  already  been  said,  this 
manner  of  loading  an  auto  was  a  novel  one,  and  it  must  have 
been  recognized  by  all  concerned,  that  considering  the  great 
weight  of  the  auto  great  eare  should  have  been  taken  to  have 
the  planks  or  skids  properly  placed  and  secured,  and  the  jury 
might  well  have  found  that  siace  the  only  notice  that  the  plaint- 
iff had  received  that  the  skids  were  all  ready  for  him  to  move 
forward  was  this  signal  with  the  hand,  which  surely  had  no 
certain  meaning,  the  plaintiff  did  not  exercise  the  eare  which  a 
prudent  man  should  have  exercised  under  the  circnmstasces. 
We  can  not  reverse  the  judgment  on  the  ground  that  the  ver- 
dict was  contrary  to  or  against  the  weight  of  the  evidence. 

This,  perhapa,  would  cover  the  proposition  urged  with  vigor 
by  counsel  for  the  plaintiff,  both  in  oral  argument  and  in  his 
brief,  that  the  auto,  from  the  time  Iladden  made  the  signal  to 
the  plaintiff,  up  to  the  time  of  the  accident,  was  in  the  custody 
and  nnder  the  control  of  the  defendant.  It  was  under  the  con- 
trol of  the  plaintiff,  and  it  can  not  properly  be  said  thitt  even 
if  the  signal  given  by  Hadden  was  that  the  plaintiff  mftve  his 
auto  forward  and  up  into  the  car  that  the  plaintiff  thereby 
became  the  agent  of  the  defendant  in  such  wise  that  his  n^li- 
gence  could  be  adjudged  to  the  defendant,  as  between  him  and 
the  defendant. 

The  argument  is  made  that  if  there  was  any  negligence  on  the 
part  of  the  plaintiff  after  he  received  the  signal,  such  negligence 
would  be  chargeable  to  the  defendant  on  the  ground  that  the 
plaintiff  was  acting  from  that  time  on  as  the  agent  of  the  de- 
fendant. This  is  clearly  unsouud.  If  it  had  been  the  anto  of 
somebody  else  and  the  signal  had  been  such  that  the  jury  should 
find  that  it  called  for  the  plaintiff  to  go  forward  with  his  auto 
and  drive  up  the  skids,  the  position  would  not  he  so  clearly 
untenable  as  it  is  when  the  plaintiff  himself  is  the  one  who 
moved  forward  the  auto,  and  who  was  negligent,  if  anybody  was 
negligent,  in  moving  it  forward.  If  this  auto  had  been  the  prop- 
erty of  some  other  person  and  if  the  plaintiff  really  had  been 
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the  agent  of  the  defendant,  and  if  while  so  acting  aa  BQch  agent 
he  had  by  bis  negligence  caused  the  injury  to  the  auto,  be  would 
himself  have  been  liable,  to  the  owner  of  the  auto,  notwith- 
standing the  fact  that  the  defendant  would  also  have  been  liable 
in  such  damages.  The  negligent  agent  of  one  who  causes  injury 
ifl  not  himself  relieved  from  liability  beeatue  his  principal  is 
liable. 

What  has  already  been  said  disposes  of  the  complaint  made 
that  the  court  erred  in  saying  to  the  jnry  that  this  was  a  simple 
case  of  negligence.  The  court  was  right  in  so  saying,  because 
either  this  was  an  accident  for  which  nobody  was  liable,  or  it  was 
a  case  where,  either  by  reason  of  the  n^ligeuce  of  the  plaintiff 
or  the  negligence  of  the  defendant  or  the  combined  negligence 
of  the  two,  injury  resulted  to  the  property.  If  the  plaintifF  was 
entitled  to  recover  in  this  action,  the  burden  was  upon  him,  as 
the  court  held,  to  show  the  negligence  of  the  defendant,  and  if 
bis  own  testimony  raised  a  presumption  of  negligence  on  his 
part,  aq  we  are  inclined  to  think  it  did,  the  burden  was  upon 
him  to  remove  the  presumption. 

Complaint  is  made,  as  has  already  been  said,  that  the  coort 
failed  to  give  to  the  jury  the  plaintiff's  request  to  charge, 
marked  "A,"  found  on  page  109  of  the  hill  of  exceptions. 

This  was  properly  refused,  as  we  think,  for  the  reasons 
already  suggested  in  discussing  the  other  propositions  in  the 
case. 

The  judgment  of  the  court  of  common  pleas  is  affirmed. 
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Circuit  Court  for  Erie  CouDtr. 

Dominic  Sblvaooio  v.  State  op  Ohio.* 

Decided,  April  12.  1912. 

Criminal  Laic — Examination  of  Jarart  on  Their  Voir  Dire — Same  Act 
Man  be  Alleged  to  Have  Been  Actuated  Iji  Different  Jntentt— State 
Can  Not  be  Required  to  Elect  Between  ComUt  Charffina  the  Same 
Crime,  TPAen — Competency  of  Evidence— Charge  of  Court. 

1.  In  an  examination  as  to  the  qualification  of  Jurorg  to  alt  Id  a  trial 

for  murder  Id  tbe  flrst  degree,  It  le  not  error  for  the  state  to  as- 
certalD  by  proper  quefltlona  whether  a  prospective  jnror  would  inalat 
on  a  recommendation  of  merer,  Id  tbe  event  that  the  verdict  vere  to 
be  based  on  clrcumstaDtlal  evldcDce. 

2.  Where  the  crime  Is  cbarsed  In  two  countH—thc  first  that  the  homi- 

cide was  committed  with  deliberate  and  premeditated  malice,  and 
the  second  that  It  was  committed  In  the  perpetration  or  attempted 
perpetration  of  robbery— It  Is  not  error  to  overrule  a  motion  to  re- 
quire the  state  to  elect  upon  which  count  It  win  go  to  trlaL 

3.  Evidence  accounting;  for  certain  parties,  and  for  their  diBappe>\r- 

ance  on  the  occasion  of  the  murder  charged  In  the  Indictment,  Is 
competent  where  so  inextrleabl;  Interwoven  with  tbe  crime  that 
without  it  a  wrong  suspicion  might  arise  as  to  who  waa  th« 
perpetrator. 

George  W.  Bitter,  for  plaintiff  in  error. 
Henry  Ilarl,  Prosecuting  Attorney,  and  George  C.  Bets,  con- 
tra. 

Richards,  J. ;  Wildman,  J.,  and  Kinkadb,  J.,  concur. 

Error  to  the  Court  of  Common  Pleas  of  Erie  Coanty,  Ohio. 

The  plaintiff  in  error,  Dominic  Selvaggio,  waa  jointly  indicted 
with  one  Rocco  Klawetch,  alias  Rocco  Lavecchia,  for  murder  in 
the  first  degree  in  killiug  one  Antonio  Viseario,  The  indictment 
contains  two  counts,  the  first  count  charging  the  homicide  to  have 
been  committed  purposely  and  of  deliberate  and  premeditated 
malice,  and  the  second  count  charging  it  to  have  been  com- 

*Afflrmed  bv  the  Supreme  Court  without  opinion,  Sfl  Ohio  State,  368. 
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mitted  in  the  perpetration  and  attempt  to  perpetrate  s  robbeir 
of  the  said  Antonio  Viacario.  The  crime  is  alleged  to  have  been 
committed  upon  the  19th  day  of  September,  1911,  on  Kelley'B 
Island  in  this  county. 

Dominic  Selva^o,  apon  bis  trial  in  the  coort  of  common 
pleas,  was  found  guilty  )iy  the  jury  of  murder  in  the  first  degree 
under  the  second  count  of  the  indictment,  without  any  recom- 
mendation to  the  mercy  of  the  court,  and  has  been  sentenced  by 
the  court  upon  that  verdict  to  death  in  the  electric  chair. 

The  bill  of  exceptions  contains  all  the  evidence  and  is  very 
ToluminouB,  consisting  of  some  one  thousand  pages  in  addition  to 
a  very  great  many  exhibits.  The  base  has  been  argued  both 
orally  and  in  briefs  with  great  ability  by  counsel,  and  we  have 
spent  much  time  in  giving  a  thorough  and  painstaking  examina- 
tion to  the  entire  record  as  was  demanded  by  the  importance  of 
the  case,  l^e  alleged  errors  which  it  will  be  necessary  to  ex- 
amine, relate  to  the  impaneling  of  the  jury,  the  refusal  of  the 
court  below  to  compel  the  state  to  elect  on  which  count  of  the  in- 
dictment it  would  proceed,  the  admission  of  evidence,  the  mling 
of  the  court  upon  a  motion  to  direct  a  verdict  in  favor  of  the 
defendant,  the  weight  of  the  evidence,  and  the  charge  of  the  court 
to  the  jury. 

Many  errors  are  claimed  to  have  occurred  in  the  impaneling 
of  the  jury,  but  nearly  all  of  them  relate  to  the  ruling  of  the 
court  upon  questions  propounded  relative  to  the  death  penalty. 
A  fair  sample  arises  iu  the  examination  of  Horace  RamsdeU, 
who  was  qualified  and  served  as  a  juror.  During  his  examina- 
tion on  his  voir  dire,  he  was  asked  this  question  by  counsel  for 
the  state:  "!f  you  were  satisfied  that  the  defendant  did  com- 
mit the  crime  as  he  stands  charged  in  the  indictment  beyond  a 
reasonable  doubt,  would  the  fact  that  the  state  did  not  produce 
an  eye-witness  to  the  actual  killing,  influence  your  mind  against 
the  imposition  of  the  death  penalty!"  Against  the  objection 
and  exception  of  the  defendant  he  answered:  "I  don't  think 
it  would;  no,  sir." 

The  contention  on  behalf  of  the  defendant  seems  to  be  that  the 
matter  of  inflicting  the  death  penalty,  or  recommending  mercy 
upon  the  returning  of  a  verdict  of  guilty  of  murder  in  the  first 
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degree,  rests  wholly  within  the  province  of  the  jury,  and  that 
it  was  therefore  improper  and  prejudicial  to  make  the  above  or 
similar  inquiries. 

While  the  statutes  of  Ohio  leave  it  entirely  with  the  jury  to 
determine  whether  they  will  recommend  mercy  in  the  event  of 
returning  a  verdict  finding  the  defendant  guilty  of  murder  in  the 
first  degree,  yet  auch  recommendation  ought  to  be  baaed  on  rea- 
Don  and  ought  not  to  be  the  result  of  mere  arbitrary  whim  or 
caprice.  If  a  man,  for  instance,  upon  examination  as  to  hia 
qualifications  as  a  juror  in  such  a  case,  should  state  that  if  the 
jury  reached  a  verdict  finding  the  defendant  guilty  of  mnrder 
"in  the  first  degree  he  would  insist  on  a  recommendation  of  mercy 
if  the  verdict  were  based  on  circumstantial  evidence,  such  an- 
swer would  indicate  a  condition  of  mind  of  which  the  state 
should  be  advised.  The  state  might  desire  to  exercise  peremp- 
tory challenges  and  it  would  then  have  an  opportunity  of  tak- 
ing such  action  as  might  be  proper  with  knowledge  of  the  exist- 
ing conditions.  We  believe  and  hold  the  question  to  be  entirely 
proper  and  this  holding  will  apply  to  all  similar  questions  asked 
of  others  who  were  examined  on  their  voir  dire. 

Later,  in  continuing  the  examination  of  the  same  juror,  Hor- 
ace Bamsdell,  it  developed  that  he  had  an  opinion  as  to  the 
guilt  or  innocence  of  the  defendant,  based  lai^ly  upon  what  he 
had  read  as  to  the  officers  having  traced  the  defendant  to  Pitts- 
burgh, but  upon  examination  liy  the  court  he  expressed  an  ability 
to  lay  aside  that  opinion  and  base  a  verdict  entirely  upon  the 
evidence  as  he  should  hear  it  in  court  and  the  charge  of  the 
judge.  We  think  the  court,  having  the  juror  before  him  and 
being  able  to  judge  not  only  from  his  statements  but  from  his 
manner  and  appearance,  did  not  abuse  his  discretion  in  holding 
that  he  was  qualified  to  serve  as  juror.  TAndsey  v.  State,  69 
0.  S.,  215. 

At  the  conclusion  of  the  impaneling  of  the  jury,  the  defend- 
ant was  entitled  to  three  additional  peremptory  challenges 
which  he  did  not  exercise,  and  the  bill  of  exceptions  recites: 
"There  now  being  twelve  men  in  the  panel  of  jnrora,  and  the 
state  and  defendant  being  both  satisfied  with  the  jurors,  the 
jury  was  sworn,"    We  can  not  say  that  he  was  prejudiced  by 
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any  action  of  the  court  in  impaneliDg  the  jniy.  The  record 
duielosee  that  both  court  and  counsel  exercised  the  greatest  care 
in  protecting  the  rights  of  the  defendant  in  procuring  an  impar- 
tial jury,  and  it  appears  from  the  record  that  a  jury  waa  obtained 
not  asbject  to  any  legal  objection. 

At  the  opening  of  the  caae  and  alao  at  the  conclusion  of  the 
eaae  made  by  the  state,  the  defendant  moved  the  court  to  re- 
quire the  state  to  elect  upon  which  count  of  the  indictment  it 
would  proceed,  which  motion  waa  overruled  and  to  which  rul- 
ing the  defendant  excepted. 

It  is  entirely  clear  from  the  record  that  there  was  but  one 
transaction  constituting  the  crime  charged  in  the  indictment,  the 
first  count  charging  the  homicide  to  have  been  committed  with 
deliberate  and  premediatec^^  malice,  and  the  second  count  chain- 
ing it  to  have  been  in  the  perpetration  or  attempted  perpetra- 
tion of  robbery.  Under  such  circumstances,  it  has  always  been 
the  rule  that  in  order  to  ovoid  a  failure  of  justice,  the  state  may 
set  forth  the  transaction  in  various  counts,  and  it  being  but  one 
transaction,  may  not  be  required  to  elect  upon  which. count  it 
will  proceed.  The  action  of  the  court  in  overruling  the  motion 
to  require  an  election  was  clearly  correct  [State  v.  Bailey,  50 
0.  S.,  636;  Cottell  v.  State,  12  C.  C,  467}.  The  nile  is  concisely 
state<l  in  22  Cyc,  304,  as  follows:  "The  same  act  may  be  al- 
leged to  have  been  actunted  by  different  intents," 

The  only  claimed  error  in  the  admisHion  of  evidence  which 
appears  to  be  entitled  to  consideration,  relates  to  evidence  of  the 
death  by  violence  of  two  men  known  as  the  Barlinia  brothers, 
upon  the  same  night  and  in  the  snme  locality  as  that  in  which  An- 
tonio Viscario  met  hLs  death.  The  record  discloses  that  Viacario 
was  killed  upon  the  night  of  September  19,  1911,  on  Kelly's 
Island,  by  having  his  throat  cut  almost  from  ear  to  ear,  after 
which  his  body  was  thrown  into  the  lake.  He  lived  in  the  we«t 
half,  known  as  Number  5,  of  a  double  house  on  that  island, 
which  portion  of  the  house  was  also  occupied  by  the  defendant, 
Dominic  Selvaggio.  and  by  Roceo  T^avecehia,  jointly  indicted 
with  him  and  by  the  two  Barlinia  brothers,  all  Italians.  The 
Barlinia  brothers  were  never  seen  alive  after  that  night  and 
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their  bodies  were  siibaequeutly  found  in  the  lake,  their  throats 
beii^  cut  in  the  same  manner  as  that  o£  Antonio  Viscario. 

In  order  for  the  state  to  make  a  case  against  the  defendant, 
the  practical  necesaity  rested  upon  it  to  account  for  the  Bar- 
linia  brothers;  and  their  disappearance  upon  the  same  occasion 
as  that  of  Viscario  and  at  the  same  place,  was  bo  inextricably 
interwoven  with  the  crime  charged  in  the  indictment,  that  no 
error  was  committed  by  the  trial  court  in  allowing  the  evidence. 
In  the  absence  of  such  evidence,  the  suspicion  might  well  have 
arisen  that  the  Barlinia  brothers  were  themselves  the  guilty 
parties.  The  trial  court  in  its  charge  to  the  jury,  very  care- 
fully limited  the  purpose  for  which  the  evidence  might  be  con- 
sidered and  it  seems  to  \\s  it  was  a  proper  link  in  the  chain  of 
eireumgtantial  evidence  bearing  upon  the  guilt  of  the  defendant. 
The  evidence  was  admissible  for  the  further  reason  that  the  de- 
fendant had  made  conflicting  statements  to  account  for  the  ab- 
sence of  the  Barlinia  brothers. 

In  the  charge  of  the  court  to  the  jnry,  the  trial  judge  care- 
fully defines,  under  the  Brst  count  in  the  indictment,  the  crime 
of  murder  in  the  first  degree  and  the  varions  included  offenses. 
In  chai^ng  relative  to  the  second  count,  the  jury  was  told  in 
substance  that  if  they  found  the  defendant  guilty  of  an  unlawful 
and  purposed  killing  while  in  the  commission  of  a  robbery,  there 
could  be  but  one  of  two  verdicts,  namely,  murder  in  the  first 
degree  without  a  recommendation  of  mercy,  or  murder  in  the 
first  d^ree  with  a  recommendation  of  mercy,  and  that  under  the 
charged  in  the  second  count  of  the  indictment,  there  were  no 
included  offenses  of  lower  grade.  This  language  has  given  as 
some  concern.  The  statement,  together  with  all  other  propo- 
sitions in  the  general  chaise,  was  excepted  tj>  by  the  defendant. 

The  court  was  perhaps  not  teehnieally  correct  in  the  language 
there  used,  if  it  had  remained  alone  and  unexplained  by  other 
portions  of  the  chaise ;  but  the  fullest  opportunity  was  given  to 
the  jury  in  other  portions  of  the  charge  and  in  the  forms  of  ver- 
dict which  were  submitted,  to  find  upon  every  aspect  of  the 
case  as  t«  any  offense  charged  in  the  indictment,  or  any  in- 
cloded  offense  therein,  and  certainly  in  view  of  the  holding  of 
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our  Supreme  Court  in  Adams  v.  State,  29  0.  S.,  412,  the  defend- 
ant has  no  juat  cause  of  complaint. 

The  remaining  alleged  errors  relate  to  the  action  of  the  court 
in  overroling  the  motion  to  direct  a  verdict,  and  to  the  claim  that 
the  verdict  and  judgment  are  not  sustained  by  the  evidence.  It 
would  not  be  profitable  to  review  the  great  mass  of  evidence 
which  was  introduced  in  the  trial  of  ihis  case,  and  it  is  sufficient 
to  say  upon  a  careful  examination  of  all  of  it,  we  are  unanimously 
of  the  opinion  that  the  verdict  of  the  jury  was  fully  justified  and 
that  the  court  did  not  err  in  overruling  the  defendant's  motion 
for  an  instructed  verdict  or  for  a  new  trial. 

Finding  no  prejudicial  error,  the  judgment  of  the  court  of 
common  pleas  will  be  affirmed. 

Non. — SelrngRla  and  hla  confederate,  Lavecchla,  were  executed  In 
November,  1B12. 
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circuit  Court  of  Stark  County. 

JosKPH  Andy  v.  State  ot  Omo. 

Decided,  February  Tenn,  1913. 

OrimliMil  Lato—Quaiification»  of  an  Interyreter— Exhibition  to  Jury  of 
Heart  of  the  Decedent — Charge  of  Court. 

1.  It  is  not  error  In  a  trial  (or  bomlclde  to  permit  a  near  relative  of 
one  of  the  witnesses  for  the  state  to  act  as  Interpreter,  wbere  there 
is  nothing  tending  to  ehow  that  the  eaid  Interpreter  waa  In  any 
way  biased  or  prejudiced  or  Intersted  in  the  outcome  of  the  trial. 

%.  Nor  is  it  error  in  such  a  case  to  exhibit  to  the  Jury  the  mutilated 
heart  ot  the  decedent  for  the  purpose  ot  showing  the  character 
ot  the  incision  which  bad  been  made  therein  as  bearing  upon  the 
cause  of  death. 

3.  The  addition  by  the  court  to  a  special  instruction  to  the  Jury  ashed 
bf  the  defendant  of  the  words,  "and  to  some  degree  contributed 
thereto,"  was  not  prejudicial  but  mere  aurplussage,  since  the  eon- 
,  elusion  that  he  was  an  alder  or  abettor  could  not  be  reached  by  the 
Jury  unteae  there  was  evidence  tending  to  show  that  he  did  some- 
thing In  furtherance  of  the  common  purpose  to  take  the  life  ot  tbe 
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Bustell  J.  Burt,  for  plaintiff  in  error. 

H.  C.  Pontius  and  Frank  N.  Sweitzer,  contra. 

Shiexj>s,  J.;  VooRHEES,  J.,  and  Powell,  J.,  concur. 

The  plaintiff  in  error,  Joseph  Andy,  was  indict«d  by  the  gruid 
jury  of  Stark  county,  Ohio,  at  the  September  term,  1912,  for 
morder  in  the  second  degree.  Afterwards  the  accused  was  placed 
upon  trial,  and  was  found  guilty  as  chained  in  said  indictment. 
A  motion  for  a  new  trial  was  filed,  which  was  overruled,  and  the 
accused  was  sentenced  according  to  law.  A  bill  of  exceptions  was 
taken,  embodying  the  evidence  taken  upon  the  trial,  including  the 
charge  of  the  court,  Jind  said  case  was  brought  into  this  court  for 
review  upon  a  petition  in  error  filed  for  that  purpose. 

Numerous  grounds  of  error  are  alleged  in  said  petition  in  error 
for  the  reversal  of  the  judgment  of  the  court  of  common  pleas, 
but  the  errors  relied  upon  by  plaintiff  in  error  and  ai^ued  to 
this  court  are : 

1.  That  the  verdict  of  the  jury  is  clearly  against  the  weight 
of  the  evidence. 

2.  That  the  court  b«li>w  erred  in  permitting  one  Mary  Pew, 
a  sister  of  one  of  the  state's  witnesses,  to  net  as  interpreter 
throughout  the  trial  below. 

3.  That  said  court  below  erred  in  allowing  the  introduction 
in  evidence  of  the  heart  of  decedent. 

4.  That  said  court  erred  in  its  charge  to  the  jury, 

5.  That  said  court  erred  in  its  charge  to  the  jury  upon  the 
subject  of  aiders  and  abettors. 

6.  That  said  court  erred  in  receiving  the  verdict  as  returned 
by  the  jury. 

First,  It  is  contended  that  the  verdict  of  the  jury  was  clearly 
against  the  weight  of  the  evidence.  On  account  of  the  import- 
ance of  the  case  to  the  plaintiff  in  error,  as  well  ae  to  the  state, 
we  have  reviewed  the  evidence  in  the  entire  record  with  no 
little  care,  and  with  special  reference  to  the  contention  of  counsel 
for  plaintiff  in  error  on  this  ground ;  and  as  a  reviewing  court, 
keeping  in  mind  the  rule  that  the  verdict  of  a  jury  should  not 
be  set  aside  unless  it  is  manifestly  against  the  weight  of  the 
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evidence,  we  are  of  the  opinion  that  the  record  pres^its  a  case 
which  does  not  require  this  court  to  interfere  with  the  verdict 
of  the  jury  on  the  ground  stated. 

Second.  It  is'  contended  by  the  plaintiff  in  error  that  there 
was  an  abuse  of  discretion  upon  the  part  of  the  court  below  in 
permitting  one  Mary  Pew  to  act  as  interpreter  at  the  trial  of  the 
plaintiff  in  error,  because  said  interpreter  was  a  relative  of  cer- 
tain witnesses  who  testified  upon  the  trial  for  the  state.  The  rec- 
ord faila  to  show  that  said  interpreter  was  biased  or  prejudiced, 
or  in  any  way  interested  in  the  outcome  of  aaid  trial ;  and  ex- 
ercising a  sound  discretion  possessed  by  the  court  presiding  at 
said  trial,  in  the  absence  of  any  showing  that  said  interpreter 
was  disqualified  to  act  as  such,  we  think  there  was  no  error  upon 
the  part  of  the  court  in  this  respect. 

Third.  It  is  argued  by  the  plaintiff  in  error  that  the  court 
below  erred  in  allowing  the  state  to  make  profert  of  the  heart 
of  the  decedent  before  the  jury.  The  burden  of  proving  the 
cause  of  death  being  upon  the  state,  it  was  certainly  the  privilege 
of  the  state,  in  our  judgment,  to  make  such  proof  by  the  produc- 
tion of  this  matilated  oi^an,  as  tending  to  show  the  .character  and 
extent  of  the  incision  made  therein,  and  we  think  that  the  action 
of  the  court  in  this  respect  was  not  erroneous. 

Fourth,  It  is  claimed  by  plaintiff  in  error  that  the  cotirt  below 
erred  in  its  charge  to  the  jury,  and  especially  upon  the  subject 
of  aiding  and  abetting  in  the  commission  of  the  crime  chained 
in  the  indictment.  A '  written  request  was  submitted  by  the 
plaintiff  in  error,  before  argument,  upon  this  subject  with  the 
request  that  the  same  be  given  by  the  court  to  the  jury ;  and  it 
appears  that  it  was  so  given.  Rut  it  is  claimed  that  said  court, 
in  its  general  charge,  when  instnteting  the  jury  upon  this  sub- 
ject, went  beyond  the  rule  of  law  embodied  in  said  written  re- 
quest, and  beyond  the  rule  of  law  laid  down  by  our  Supreme 
Court  upon  this  subject.  An  analysis  of  the  instruction  given 
leads  us  to  disagree  with  the  contention  thus  made ;  but  granting 
th^t  the  words  "and  to  some  degree  contributed  thereto"  were 
added,  could,  or  did,  such  addition  work  any  prejudice  to  plaint- 
iff in  error!    We  think  not,  for  if  the  evidence  showed  that  he 
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was  not  a  principal,  but  an  aider  and  abettor  in  the  conmusBion 
of  this  homicide,  such  a  conclusion  could  not  have  been  reached 
by  the  jury,  under  the  chftrgR  given,  unless  it  appeared  in  evi- 
dence that  he  said  or  did  something  in  furtherance  of  a  common 
purpose  to  take  the  life  of  the  decedent,  and  if  such  fact  did  ao 
appear,  it  woyld  contribute  to  the  execution  of  auch  felonious 
purpose.  We  are  of  the  opinion  that  this  follows  from  the  very 
definition  of  terms  "aiders"  and  '"abettors,"  and  that  sueh  ad- 
ditional instruction  is  mere  surplusage  at  moat. 

Entertaining  these  views,  the  exception  taken  in  thia  respect 
is  held  to  be  untenable,  and  affords  no  ground  of  prejudicial  or 
reversible  error. 

Fifth.  It  is  also  contended  that  the  court  below  erred  in  re- 
ceiving the  verdict  as  returned  by  the  jury,  because  said  verdict 
does  not  specify  the  degree  of  the  crime  of  homicide  of  which 
plaintiff  in  error  was  found  guilty.  This  is  n&t  a  case  wherein 
the  verdict  of  the  jury  was  for  any  degree  of  crime  other  than 
that  charged.  He  was  indicted  for  second  degree  murder,  and 
was  found  guilty  of  said  crime ;  or,  in  the  language  of  the  ver- 
dict returned,  "guilty  as  he  stands  charged  in  the  indictmeDt." 
The  court  below  properly  instructed  the  jury  that  the  crime 
charged  included  also  the  lesser  crime  of  manslaughter,  assault 
and  battery,  and  assault,  for  either  of  which  a  verdict  of  guilty 
might  be  returned  by  the  jury,  and  not  guilty  of  the  crime  of 
murder  in  the  second  degree  as  charged  in  the  indictment.  But 
the  verdict  was ;  Guilty  of  the  crime  charged.  In  a  case  where 
a  defendant  is  charged  with  first  degree  homicide,  and  the  jury 
should  find  him  guilty  of  second  degree,  or  manslaughter,  under 
the  statute  as  it  was  prior  to  the  enactment  of  Section  13692, 
General  Code,  then  the  contention  of  plaintiff  in  error  might 
merit  consideration,  but  not  under  the  present  statute;  nor 
under  the  facts  in  this  case  where,  under  the  chaise  of  the  court, 
the  jury  were  instructed  that  they  might  return  a  verdict  of 
guilty  of  either  of  the  offenses  hereinbefore  mentioned,  on  one 
of  the  several  forms  of  verdict  sent  to  the  jury  room,  or  a  ver- 
dict of  not  guilty.  For  the  foregoing  reasons,  we  hold  that  this 
exception  is  not  well  taken. 
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We  have  also  examined  said  record  in  reference  to  (he  other 
assigumeiite  of  error  set  out  in  the  petition  in  error,  and  we  find 
no  such  error  therein  as  to  call  for  a  reversal  of  the  judgment  of 
the  court  below. 

The  jadgment  of  the  eoiirt  of  common  pleas  will,  therefore,  he 
affirmed,  and  said  canse  is  remanded  to  said  conrt  for  execation. 
Ezeeptiona. 


AS  TO  WHETHBIL  CERTAIN  STATEMENTS  WERE  TALSM 
RXPILESBNTATIONS. 

Circuit  Ckiurt  of  Loral n  County, 

The  J.  D.  Shite  Foundry  &  Supply  Co.  v.  Tvk  Lobain  Countt 

Banxing  Co.* 

Decided,  Etecember  2S,  1909. 

Falte  RepretentatUnu. 

1.  That  the  statement:     "I  have  money  enough  now.     I   could  >ar 

cash  lor  anythloK  I  should  order  It  I  wanted  to,"  was  false  li 
not  conclusively  shown  by  proot  that  the  person  making  the 
statement  did  not,  at  the  time,  have  money  In  the  bank. 

2.  The  statement:      "I   have  plenty  of  orders  on  band,"  Is  not  un- 

warranted If  the  person  mailing  It  at  the  time  had  Ae  promise 
from  various  reliable  estAbllshments  that  he  should  have  their 
orders. 

Af ARviN,  J, ;  Winch,  J.,  and  Hbnby,  J.,  eoncar. 

The  only  question  in  this  case  is  this:  Did  the  plaintiff  is 
error  (which  was  the  plaintiff  below)  show  by  the  evidence  that 
it  parted  with  its  property  to  Lieblang,  by  reason  of  falae  rep- 
resentations made  by  Lieblang  to  the  plaintiffi  If  it  £d,  it  was 
entitled  to  a  recovery  in  this  action.  If  it  did  not,  the  result 
in  the  court  below  was  right. 

The  evidence  shows  that  a  Sir.  Smith,  represejiting  the  plaint- 
iff, sold  to  Ijebiang  something  more  than  six  hundred  doHars 

*Aainned  without  opinion,  j.  D.  8mUh  Foundry  Co.  v.  Lorain  County 
BankiTifi  Co..  83  Ohio  State,  *81. 
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Sisson  was  indicted  under  the  name  of  Harry  Sisson,  alias 
Herman  Connors,  alias  Joseph  St.  John,  for  murder  in  the  first 
degree;  the  charge  being  that  be  killed  Young  Pa  while  he 
(Sisson)  was  engaged  in  perpetrating  a  robbery.  Upon  the  trial 
the  jury  returned  a  verdict  of  guilty  of  murder  in  the  first 
degree  with  recommendation  to  mercy.  "Whereupon  he  was 
sentenced  to  imprisonment  in  the  penitentiary  for  the  term  of 
his  natural  life.     By  proper  proceeding  the  case  is  here  on  error. 

The  plaintiff  in  error  urges  as  ground  for  the  reversal  of  the 
judgment  that  the  verdict  was  not  sustained  by  sufficient  evi- 
dence, by  reason  of  which  the  court  erred  in  overruling  a  motion 
filed  by  him  for  a  new  trial,  and  also  that  there  was  error  in 
overruling  such  motion  by  reason  of  misconduct  on  the  part 
of  the  prosecuting  attorney  in  his  closing  argument  to  the  jury. 
Both  of  these  questions  were  considered  by  Judge  Washburn 
upon  the  hearing  of  such  motion  and  a  very  able  and  instructive 
opinion  was  prepared  by  him  upon  the  overruling  of  such  mo- 
tion. This  opinion  is  now  in  our  hands  and  it  is  not  deemed 
important  that  very  much  be  said  other  than  what  is  said  in 
that  opinion.  We  reach  the  same  conclusion  which  was  reached 
by  Judge  Washbum. 

We  think  it  proper  to  say,  however,  with  such  emphasis  as  we 
can,  that  the  language  used  by  the  prosecuting  attorney,  ,com- 
plained  of  by  the  plaintiff  in  error,  is  deserving  of  severe  cen- 
sure. It  was  improper  for  him  to  speak  of  the  ^t  that  the 
prisoner  had  failed  to  produce  any  evidence  as  to  his  good  char- 
acter. The  language  used  in  that  regard  was  wttravagant,  and 
we  think  tlie  court,  when  attention  was  called  to  it,  erred  in  say- 
ing, "the  ailment  is  proper."  The  only  justification  claimed 
for  this  is  that  the  prisoner  himself  had  been  upon  the  witness 
stand  and  by  his  own  testimony  had  shown  a  bad  character, 
hut  that  was  not  what  he  went  upon  the  witness  stand  for,  as 
he  had  nowhere  by  his  oWn  testimony  or  otherwise  undertaken 
to  show  a  good  character.  i 

So  about  the  language  of  the  prosecuting  attorney  in  ui^ng 
upon  the  jury  that  they  should  not  only  find  the  prisoner  guilty 
of  murder  in  the  first  degree  but  they  should  not  recommend  him 
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to  mercy,  and  in  this  coonectioa,  referring  as  he  did  to  his 
record  as  prosecnting  attorney  and  the  hope  that  while  he  held 
that  position  in  Lorain  county  no  man  guilty  of  murder  in  the 
Srst  degree  should  be  recommended  to  mercy,  he  was  wholly 
oatside  of  and  beyond  the  dnties  of  the  prosecuting  attorney. 

It  was  his  daty  to  present  the  evidence  and  to  make  a  legiti- 
mate ailment  from  such  evidence  as  to  the  guilt  of  the  prisoner 
on  trial,  and  he  should  have  left  it  entirely  with  the  jury  to  say 
whether  he  shonld  be  recommended  to  mercy ;  it  was  no  part  of 
his  duty  to  urge  the  jury  to  overlook  any  inclination  on  their 
part  to  make  such  recommendation.  Certainly  no  consideration 
of  the  record  or  reputation  of  the  prosecuting  attorney  should 
have  been  permitted  to  weigh  at  all  with  the  jury  as  to  their 
action  in  this  regard.  However,  as  to  this  appeal  that  ther« 
should  be  no  recommendation  to  mercy,  the  jnry  disregarded  it, 
80  the  prisoner  suffered  nothing  from  this  language  unless  it  had 
a  tendency  to  induce  them  to  find  that  the  prisoner  was  guilty. 

An  examination  of  the  evidence  brings  ub  to  the  condusioQ 
reached  by  the  jury  and  by  Judge  "Wa^burn,  that  beyond  all 
reasonable  doubt  this  man  was  guilty  of  the  murder  of  which  he 
was  convicted,  and  that  being  so,  we  feel  justified  in  affirming 
the  action  of  the  court  of  common  pleas  in  refusing  a  new  trial, 
and  of  affirming  the  judgment  of  that  court. 

In  the  Texas  case  of  Pollard  v.  State,  26  S.  "W.,  70,  the  lan- 
guage of  the  prosecuting  attorney  was  very  much  like  the  Lan- 
guage of  the  case  under  consideration,  but  in  that  case  the  court 
refused  to  direct  the  jury  not  to  consider  these  remarks  of  the 
prosecuting  attorney.  In  that  case  the  judgment  was  reversed. 
It  does  not  clearly  appear  from  the  opinion  whether  it  would 
have  been  reversed,  but  for  the  refusal  of  the  court  to  charge 
that  this  language  should  be  disregarded. 

In  the  Michigan  case  of  The  People  v.  Evaiis,  40  Northwestern, 
473,  where  similar  language  was  used  by  the  prosecuting  attor- 
ney to  the  jury,  the  court  held  that  the  wrong  thereby  caused 
was  not  cured  by  the  instruction  of  the  court  to  the  jnry  to 
disr^ard  the  renuirk. 

In  the  case  of  House  v.  State,  19  Tex.  Crim.  App.,  227,  the 
sixth  clause  of  the  syllabus  reads: 
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' '  This  court  will  reverse  a  conviction  becanse  in  the  trial  the 
counsel  for  the  state  abused  his  privilege  of  debate,  only  when  it 
appears,  (1),  that  the  remarks  used  in  argument  were  improper, 
and  (2),  that  they  were  of  a  material  character,  and  Koch  as, 
under  the  circumstances,  were  calculated  to  injuriously  affiact 
the  defendant's  rights."  (See  the  opinion  in  extenso,  and  the 
statement  of  the  case,  for  statements  in  argument  held  not  to 
he  such  an  abuse  of  privilege  as  to  authorize  the  rcrersal  of  the 
judgment.) 

This  is  cited  with  approval  in  the  case  of  Coyle  v.  State, 
21  Southwestern,  765;  the  same  question  arises  in  a  Mississippi 
case,  Hemingway  v.  Staff:,  8  Southern  Rep.,  317.  Also  in  WeUs 
V.  State,  16  Southwestern,  577;  Heyl  v.  State,  109  Ind.,  589; 
State  V.  Ean,  90  la.,  5^4;  Price  v.  Commonwealtk.  99  Ky.,  370; 
State  V.  McGeaky,  3  No.  Dak.,  293;  Stale  v.  Moody,  7  Wash., 
395;  State  v.  Shavm,  40  W.  Va.,  1. 

In  the  second  paragraph  of  the  syllabus  of  the  case  last  cited 
this  language  is  used: 

"Where  a  criminal  trial  is  in  other  respects  fair,  a  verdict  of 
ponvicti«B  will  not  be  set  aside  for  improper  remarks  of  counsel 
where  it"  (the  verdict)  "is  plainly  warranted  by  the  evidence 
of  the  case  under  the  law,  and  do  other  verdict  could  have  been 
found  without  misconduct  by  the  jury," 

In  that  case  among  other  things  which  were  improperly  said 
by  counsel  for  the  state  in  his  closing  argument  to  the  jury, 
were  these  words:  "He  is  so  steeped  in  crime  that  he  has  no 
friend  to  sit  beside  him  during  the  trial."  And  yet  in  this 
case  the  conviction  was  affirmed  because  of  the  fact  that  the  evi- 
dence so  clearly  established  the  guilt  of  the  prisoner  that  no 
other  verdict  could  have  been  found  without  misconduct  by  the 
jury. 

From  these  authorities  we  feel  justified  in  adhering  to  the 
general  proposition  that  where  it  is  plain  from  the  evidence  that 
the  jury  could  not  if  they  were  sensible  men  reach  any  conclu- 
sion other  than  that  which  was  reached,  a  case  should  not  be 
reversed,  though  the  conduct  of  the  prosecuting  attorney  was 
reprehensible. 

We  reach  the  conelnaion,  therefore,  that  the  judgment  of  the 
court  below  should  be  and  it  is  afRrmed, 
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EXTENT  or  UABLITY  OT  CONSIGNEE  FOE.  FREIGHT 
CHARGES. 

Circuit  Cbnrt  of  Montgomerr  County. 

Alvin  J.  Pink  v.  The  P.,  C,  C.  &  St.  L.  Railway. 

Decided,  December  30,  1913. 

Railway* — LiaHlitv  of  Shipper  for  Freiffkt  Oharffm — ZHatinouiehed 
From  that  of  Consignee  WHo  Was  Hot  a  Party  to  the  Contract  for 
Cttrriage — Whether  or  Not  the  Evidence  Tends  to  Bttablish  a  De- 
fense is  a  Question  of  Law. 

1.  A  consignee,   not  a   [HUty  to    the   contract   of   carriage,   nor   tlie 

owner  ot  tbe  goode  in  transit,  receiving  auch  goods  snipped  is 
Interstate  commerce  and  paying  tlie  freight  charged  by  tbe  carrier 
thereon,  who  thereafter,  relying  upon  the  correctness  of  the  freight 
charges,  accepts  tbe  goods  of  tbe  consfgnor  and  delivers  tbe  con- 
sideration without  notice  or  knowledge  of  a  higher  rate  or  charge, 
is  not  liable  for  the  balance  of  the  true  published  tariff  rate  omitted 
through  an  error  of  tbe  shipping  clerk  of  tbe  initial  carrier. 

2.  The  doctrine  that  a  shipper  Is  charged  with  notice  of  the  true  tariff 

freight  rate,  no  matter  bow  obsecure  or  complex,  does  not  apply  to 
a  mere  consignee  whose  interest  in  tbe  goods  shipped  and  whose 
title  thereto  vests  after  delivery  by  the  carrier. 

Allbead,  J. ;  Fernedinq,  J.,  and  Kunele,  J.,  concur.     , 

This  action  originated  before  a  justice  of  the  peace.  The  rail- 
way company  sought  recovery  of  a  balance  of  $15  alleged  to  be 
dne  it  and  its  connecting  carriers  for  the  transportation  of  cer- 
tain merchandise.  The  original  bill  of  partieolars  based  the 
claim  upon  contract.  The  amended  bill  rested  upon  the  convey- 
ance and  delivery  of  the  merchandise  to  Fink  upon  his  request. 

There  was  a  verdict  and  judgment  in  the  magistrate's  court 
against  the  railway  company.  This  judgment  was  reversed  in 
the  eonrt  of  common  pleaa,  where  a  final  judgment  was  rendered 
for  the  railway  company  upon  its  claim. 

The  cause  is  brought  to  this  court  upon  petition  in  error  by 
Fink,  seeking  a  reversal  of  the  judgment  of  the  conrt  of  common 
pleas  and  an  affirmance  of  that  of  the  justice  of  the  peace. 


na     cmouiT  coubt  bepobts— new  sbbies. 

Fink  T.  RaUwaj.  [Vol.  19  (N.8.) 

It  is  contended  on  belialf  of  the  plaintiff  in  error  that  the  coort 
of  common  pleas  bad  no  junsdiction  to  reverse  the  judgment'ot 
the  magistrate,  becanse  the  motion  for  a  new  trial  in  the  magis- 
trate's court  was  not  baaed  upon  the  grounds  stated  in  Section 
16352,  General  Code. 

We  think  it  clear  that  the  court  of  common  pleas  had  no  jnria- 
dietion  to  grant  a  new  trial  apon  _the  weight  of  the  evidence. 
Derby,  Jr.,  v.  Heatfc,  59  0.  S.,  54. 

Under  the  broad  language  of  the  syllabus  and  opinion  of  the 
case  cited,  there  is  some  plausibility  to  the  contention  that  the 
verdict  and  judgment  in  the  magistrate's  court  is  final  and  not 
subj^t  to  a  review  upon  any  ground.  But  we  have  reached  the 
conclusion  that  whether  there  was  any  evidence  tending  to  aup- 
port  the  defense  in  the  magistrate's  court  was  a  question  of  law. 
We  rest  this  concluaion  upon  the  decision  in  Kaufman  v.  Brougk- 
ton,  31  O.  S(  424,  holding  that  whether  there  is  any  evidence 
tending  to  support  the  plaintiff's  claim  is  a  question  of  law,  and 
it  seems  to  us  that  the  same  principle  should  be  applied  to  n  case 
where  the  evidence  does  not  tend  to  establish  a  defense.  This 
question  is  raised  in  the  record  by  request  to  the  magistrate  to 
instruct  the  jury  to  render  a  verdict  in  favor  of  the  plaintiff. 
While  a  magistrate  is  not  ordinarily  required  to  instruct  the 
jury,  yet  the  effect  of  this  request  was  to  test  the  sufficiency  of 
tbe  evidence  to  support  the  defense. 

The  only  question,  therefore,  capable  of  ^e^■iew  by  the  court 
of  common  pleas  was  whether  the  evidence  tended  to  support  the 
defense  in  the  magistrate's  court. 

The  judgment  of  reversal  in  the  common  pleas  court  can  only 
be  sustained  in  case  all  the  evidence,  giving  it  its  most  favorable 
construction  in  favor  of  the  defendant.in  the  magistrate's  court, 
tended  to  support  the  railway  company's  claim. 

The  evidence  in  the  bill  of  exceptions  tends  to  show  that  in 
August,  1910,  a  shipper  whose  full  name  does  not  appear  de- 
livered a  package  marked  "Indian  curios"  to  the  initial  carrier 
at  Tjos  Angeles,  California,  billed  (o  Alvin  J,  Pink,  Dayton,  Ohio, 
and  that  in  due  course  of  shipment  the  !^me  was  delivered  to  Fink 
upon  his  payment  of  the  sum  of  $15,  being  the  amount  charged 
upon  tbe  bills  and  receipts  tendered  and  exhibited  to  Pink. 


CIRCUIT  COURT  REPORTS—NEW  &KR1BS.        H6 
1S14.]  HontgomerT  Count;. 

The  testimony  of  Fiok  tends  to  show  that  there  was  no  agree- 
ment between  him  and  the  consignor  and  that  he  (Fink)  should 
pay  the  freight.  He  further  testifies  that  the  goods  were  shipped 
to  him  for  examination  and  under  an  arrangement  that  if  npon 
examination  the  same  proved  satisfactory  they  were  to  be  taken 
by  Pink  in  exchange  for  certain  gfold  coins  which  had  previously 
been  shipped  by  Fink  to  Lob  Angeles,  California,  where  they 
were  in  custody  of  the  postmaster  and  subject  to  Fink's  order. 
Finfa  tefltifiea  that  he  paid  the  freight  charges  of  $15  to  obtain 
possession  of  the  goods,  and  that  after  examination  and  without 
any  knowledge  or  notice  that  any  ^other  or  additional  freight 
charges  were  due  he  released  the  gold  coins  and  the  same  as  well 
as  the  most  part  of  the  curios  are  now  scattered  and  tbeir  where- 
abouts unknown.  The  evidence  shows  that  some  considerable 
time  after  this  transaction  was  entirely  closed,  the  railway  com- 
pany discovered  that  the  true  tariff  rate  of  shipment  was  $30 
instead  of  $15,  and  this  claim  was  thereupon .  asserted  against 
Fink  as  consignee. 

Was  Fink  as  consignee,  therefore,  liable  under  the  evidence  as 
a  concluaion  of  lawf  This  question  is  to  be  determined  under 
the  common  law  as  affected  and  controlled  by  the  commerce  acts 
of  Congress.  Under  the  common  law  the  shipper  of  goods  was 
liable  to  carriers  for  the  reasonable  rate  of  transportation  and 
this  rate  was  capable  of  being  fixed  by  contract.  The  consignor 
is  generally  considered  the  ahipper  as  between  him  and  the  car- 
rier, but  the  consignee  was  also  held  to  be  liable  upon  the  con- 
tract of  shipment  for  the  freight  charges  where  such  consignee 
was  the  owner  of  the  goods  or  reqoested  or  directed  the  ship- 
ment. While  there  is  some  conflict  of  authority,  we  think  under 
the  common  law  the  consignee's  liability  for  the  freight  charges 
under  the  contract  of  shipment  is  confined  to  cases  where  the 
consignee  was  in  some  way  a  party  to  the  contract  of  shipment 
or  was  the  owner  of  the  goods  transported.  There  is,  however, 
a  liability  of  the  consignee,  baaed  upon  the  receipt  of  the  goods 
upon  which  freight  charges  are  due.  His  liability  in  this  respect 
is  entirely  different  from  that  of  shipper.  It  rests  npon  the 
presumed  intention  or  agreement  of  the  parties  at  the  time  of 
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delivery.  Blanchard  v.  Page,  8th  Gray  (Mass.),  page  281;  Oocfc 
V.  Taylor,  13  East,  339 ;  Old  Colony  Railway  Company  v.  Wilder, 
137  Mass.,  536. 

There  are  some  English  as  weU  as  American  decisions  based 
upon  an  express  stipulation  in  the  bill  of  lading  to  the  effect 
that  the  consignee  agrees  to  pay  the  freight  but  where,  as  in  the 
case  at  bar,  there  is  nothing  upon  the  face  of  the  bill  of  ladii^ 
tending  to  impose  any  liability  upon  the  consignee,  except  that 
implied  from  the  collection  of  the  freight  charges  marked  apoc 
the  bill,  the  liability  of  the  consignee  depends  upon  the  real 
circumstances  of  the  case.  Here  Fink  was  not  a  party  to  the 
contract  of  shipment,  was  not  the  owner  of  the  goods  during 
.  transportation  and  his  title  vested  and  the  consideration  was 
delivered  subsequent  to  his  receipt  of  the  goods.  He  paid  the 
$15  charges,  not  by  virtue  of  any  agreement  to  do  so,  but  be- 
cause that  amount  was  imposed  as  a  lien  upon  the  property  and 
a  condition  of  deliverj-.  We  think  there  are  no  circnmstaQces 
in  the  case  from  which  under  the  common  law  Pink  would  be 
held  liable  for  any  amount  in  excess  of  the  $15  charged  and  paid 
at  the  time  the  merchandise  was  delivered.  It  is  cont^ided, 
however,  that  the  effect  of  the  Interstate  Commerce  act  was  to 
make  it  imperative  upon  the  railway  company  to  collect  from  the 
consignee  the  full  tariff  rate,  regardless  of  the  mistake  of  the 
agents  of  the  railway  company  and  regardless  of  the  consignee's 
connection  with  the  property  or  the  shipment. 

We  have  examined  the  following  eases  decided  by  the  Supreme 
Court  of  the  United  States:  Railway  Company  v.  Mugg,  202 
U.  S.,  242;  Railroad  Company  v.  Kirby,  225  IT.  S.,  155;  KaHroad 
Company  v.  Elevator  Company,  226,  U.  S.,  441 ;  Railway  Com- 
pany V.  Abline  Cotton  Oil  Company,  204  U.  S.,  426;  BaUroad 
Company  v.  Interstate  Commerce  Commission,  200  U.  S.,  361, 

AU  these  cases  were  actions  involving  the  shippers'  rights  as 
against  the  carrier  and,  therefore,  involved  the  contract  of  ship- 
ment and  the  liability  of  the  parties  thereto.  In  none  of  these 
eases  was  the  liability  of  the  consignee  directly  involved.  His 
rights  must,  therefore,  be  determined  by  the  common  law  as 
modified  by  the  Interstate  Commerce  act. 
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Section  6  of  the  Interstate  Commerce  act  providea : 
"That  every  common  carrier  aabject  to  the  proviaions  of  this 
act  shall  file  with  the  eommissioii  created  by  this  act,  and  print 
and  keep  open  to  public  inspection  schedules  showing  all  the 
rates,  fares  and  charges  for  transportation  between  different 
points  on  its  own  roate  and  points  on  the  route  of  any  other 
carrier,  by  railroad,  by  pipe  line,  or  by  water,  when  a  through 
and  joint  rate  have  been  established  *  *  •  the  schedules 
printed  as  aforesaid  by  any  such  common  carrier  shall  plainly 
state  *  *  **  all  privileges  or  facilities  granted  or  allowed 
and  any  rules  or  regulations  which  in  any  wise  change,  affect, 
or  determine  any  part  of  the  aggregate  of  such  aforesaid  rates, 
fares  and  charges,  or  the  value  of  the  service  rendered  to  the 
,  shipper  or  c 


Section  6  further  provides : 

"Nor  shall  any  carrier  charge  or  demand  or  collect  or  receive 
a  greater  or  less  or  different  compensation  for  such  transporta- 
tion of  passengers  or  property  for  any  service  in  connection 
therewith  between  the  pointe  named  in  sach  tariffs  than  the 
rat^  fares  and  charges  which  are  specified  in  the  tariff  filed  and 
in  effect  at  the  time." 

The  Interstate  Commerce  act  was  amended  June  18th,  1910,  so 
as  to  make  the  carrier  criminally  liable  for  a  misquotation  of 
rates. 

The  only  direct  reference  to  "consignee"  in  the  Interstate 
act  is  found  in  Section  6,  in  connection  with  charges  made  and 
services  rendered  to  the  "passenger"  or  "shipper,"  We  think 
this  paragraph  should  be  limited  in  respect  to  the  consignee  to 
one  at  whose  instance  the  service  was  bad  and  who  becomes  liable 
under  the  contract  of  shipment  for  the  freight  chafes.  This  - 
paragraph  was  not  intended  to  create  a  new  liability,  but  as  a 
r^ulation  of  charges  against  persons  at  whose  instance  or  for 
whose  benefit  the  service  was  had. 

The  final  reasoning  brings  us  to  a  consideration  of  the  para- 
graph of  Section  6  prohibiting  the  carrier  from  charging,  de- 
manding or  collecting  "a  greater  or  less  or  different  compensa- 
tion" than  the  tariff  rates.  This  prohibition  is  addressed  spe- 
cifically to  the  carrier,  bat,  under  the  broad  principle  of  public 
policy  underlying  the  Interstate  Commerce  act,  is  sufficient  to 
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charge  the  shipper  or  other  party  origmatiog  the  service  who  is 
bound  to  take  notice  of  the  tariff  rate  no  matter  how  obscure  or 
difficult. 

It  is  urged  that  the  same  inexorable  rule  of  public  policy  should 
be  applied  to  the  consignee  no  matter  what  his  relatiou  to  the 
property  is.  This  contention  is  founded  upon  the  second  syllabi 
of  BaUway  Company  v.  Mugg,  supra,  and  also  Railway  Com- 
pany V.  Magnus,  13  C.C.(N.S.),  305. 

In  the  Mogg  case  the  liability  of  the  consignee  was  incidental, 
and  the  syllabus  referred  to  relates  to  the  r^hts  of  the  company 
at  the  time  of  delivery,  and  should  not  in  our  opinion  be  gener- 
ally applied  to  all  persons  who  happen  to  deal  with  railway  com- 
panies in  relation  to  the  property. 

In  the  Magnus  case  the  mistake  in  the  freight  charge  was  dis- 
covered before  the  property  was  delivered,  and  the  delivery  was 
made  under  a  general  arrangement  charging  the  amount  of  the 
freight  against  the  shipper  instead  of  collecting  it  before  de- 
livery. We  think  the  syllabus  in  the  latter  case  as  well  as  the 
opinion  should  be  limited  by  the  facts  of  the  case,  and  so  also 
the  syllabus  in  the  Mugg  case  should  be  limited  to  cases  where 
the  freight  chaise  and  the  delivery  are  concurrent.  The  rule  of 
public  policy,  chaining  notice  of  the  tariS  rates  against  shippers, 
does  not  apply  with  equal  reason  to  a  mere  consignee  who  re- 
ceives and  deals  with  the  property  upon  the  faith  of  the  railroad 
company's  charges  stated  in  the  bill  of  lading.  Such  cons^nee 
should  not  be  charged  like  the  original  shipper  with  the  duty  of 
ascertaining  the  public  tariff  rates,  nor  is  he  chargeable  with  as- 
certaining the  fact  as  to  whether  all  or  only  a  portion  of  the  tariff 
rates  are  made  chargeable  against  him.  Undoubtedly  if  the  ship- 
ment had  been  delivered -under  a  bill  of  lading  showing  freight 
paid,  it  could  not  in  reason  and  justice  he  claimed  that  the  con- 
signee was  bound  to  ascertain  the  fact  of  prepayment.  Public 
policy  does  not  require  that  our  remedial  laws  should  be  made  an 
instrument  of  injustice  or  oppression. 

Fink  when  he  received  the  goods  found  charged  thereon  $15 
which  he  paid.  We  think  he  was  not  bound  as  a  matter  of  law 
to  go  further  than  what  appears  upon  his  hill  of  lading  and  re- 
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ceipt  in  the  invest^ation  of  the  amount  of  cfaargea,  and  having 
paid  that,  there  is  no  further  personal  liability.    - 

It,  therefore,  follows  that  the  judgment  of  the  court  of  com- 
mon pleas  should  be  reversed  and  that  of  the  magistrate  afiinned. 


VUUNCnON  AGAINST  SALE  OF  ILLEGAL  PORTION  OF  AN 
ISSUE  or  MUNIOPAl.  BONDS. 

Circuit  Court  of  Summit  County. 

Charles  R.  Mobqan,  as  a  Tak-pateb,  on  Behaij<  op  tiib  City 

OP  Akbon,  v.  The  City  op  Akkon  et  al." 

Decided,  December  30,  1909. 

Municipal  Corporation* — Bale  oj  Bond*— Wftoie  Jitiue  Not  Enjoined 
Where  Port  OtU]/  Illegal— Bonds  for  aidewalk  and  Retaining  Wall 
in  Street  Sot  Lawful. 

1.  When  In  one  ordinance  a  municipality  provides  for  the  iBBue  and 

Bale  of  bonds  to  pay  for  several  separate  Improvements,  for  BOme 
of  wblcli  it  has  authority  to  Issue  bonds  and  for  others  It  has  not, 
an  Injunction  will  not  be  granted  against  the  entire  Issue  pro- 
posed, but  only  against  that  part  which  is  for  the.  payment  of 
unauthorised  Improvements. 

2.  A  municipality  can  not  raise  money  by  the  sale  of  bonds  to  pay  for 

the  conatrnctlon  of  a  sidewalk  and  retaining  wall  In  a  street, 
though  the  Improvement  of  the  street  Is  adjacent  to  a  park. 

Marvin,  J. ;  Winch,  J.,  and  Henry,  J.,  concur, 
Morgan  is  a  tax-payer  of  the  city  of  Akron ;  he  called  on  the 
city  solicitor,  in  writing,  to  bring  this  action,  which  the  city 
solicitor  declined  to  do.  Unless  restrained  by  the  order  of  this 
court,  the  defendants  will  issue  bonds  of  the  city  of  Akron, 
under  an'  ordinance  passed  February  15,  1909,  and  sell  said 
bonds  for  the  purpose  of  improving  Goodwin  avenue,  by  grad- 
ing, paving  and  curbing;  Haynes  street  from  about  120  feet 
from  Thornton  street  to  Howe  street  by  the  construction  of  a 

■Afllnued  without  opinion,  Cil|/  of  Akron  v.  Morgan,  84  Ohio  State,  <99. 
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sewer  thereiD;  Amherst  gtreet  from  Thornton  street  to  the  Ohio 
canal  by  the  construction  of  a  sewer  therein ;  Snyder  street  from 
a  point  145  feet  from  Thornton  street  to  Campbell  street  by  the 
construction  of  a  sewer  therein ;  for  the  construction  of  a  storm 
water  sewer  along  tlie  right-of-way  of  the  Erie  Railroad  Corn, 
pauy  and  the  Cleveland,  Akron  &  Columbus  Railway  Company 
from  MaAet  street  to  Oil  street,  thence  in  and  along  Oil  street 
from  the  railroad  to  the  Hydranlie  raee ;  for  constructing  side- 
walks and  a  retaining  wall  at  Pleasant  Park ;  for  improving  and 
repairing  streets,  and  for  flushiog,  constructing  and  repairing 
sewers,  ditches,  drains  and  catch  basins. 

The  prayer  of  the  petition  is  that  the  defendants  may  be 
restrained  from  issuing  or  selling  any  such  bonds,  and  from 
expending  the  proceeds  or  any  part  thereof  obtained  from  any 
such  sale,  for  any  of  the  purposes  named. 

It  is  urged  on  the  part  of  the  plaintiff  that  the  issuing  of 
bonds  for  any  sueh  purpose  is  without  authority  of  law,  or,  In 
any  event,  that  the  avails  of  such  bonds  can  not  be  used  for  all 
of  said  purposes,  and  that  if  the  bonds  may  not  be  issued  for  all 
of  such  purposes  then  that,  as  a  single  ordinance  of  the  city 
provides  for  the  issue  and  sale  of  bonds  for  all  of  such  purposes, 
the  court  should  enjoin  it  from  the  issuing  and  selling  of  said 
bonds  for  any  of  such  purposes. 

So  far  aS  the  issuing  of  bonds  for  all  the  purposes  named,  ex- 
cept for  con.itructing  sidewalks  and  n  retaining  wall  at  Pleasant 
Park  is  concerned,  we  think  the  council  had  authority  to  pro- 
vide for  the  sale  of  the  bonds.  As  to  the  constructing  of  the 
said  sidewalk  and  retaining  wall,  we  think  the  council  was 
clearly  without  authority  to  issue  bonds  or  to  use  the  avails  of 
the  sale  of  any  bonds  for  this  last  named  purpose. 

Section  2835  of  the  Revised  Statutes  provides  for  what  pur- 
poses municipalities  may  issue  and  sell  bonds. 

Paragraph  22  of  said  section  provides  that  such  bonds  may 
be  issued  and  sold  for  resurfacing,  repairing,  or  improving  any 
existing  street  or  streets,  as  well  as  other  public  highways.  We 
think  this  is  sufficient  authority  for  the  using  of  funds  raised  by 
the  sale  of  bonds  for  grading  and  paving  Goodwin  avenue,  and 
for  improving  and  repairing  streets. 
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Paragraph  14  of  said  section  authorized  the  issue  and  sale 
of  such  bonds  for  constructing  tjcwers,  sewage  disposal  works, 
flushing  tunnels,  drains  and  ditches,  and  we  think  this  snfBcient- 
ly  authorizes  the  conatnietion  of  a  sewer  in  Haynea  street,  Am- 
herst street,  and  for  the  construction  of  a  storm  water  sewer 
along  the  right-of-way  of  the  Brie  Railroad  Company  and  the 
Cleveland,  Akron  &  Colnmhus  Railway  Company,  and  thence  in 
and  along  Oil  street. 

The  only  language  in  the  section  which  it  is  claimed  authorizes 
the  using  of  money  from  the  sale  of  bonds  "for  constructing 
sidewalk  and  &  retaining  wall  at  Pleasant  Park"  is  paragraph 
20  of  the  section  under  consideration,  which  reads: 

"For  purchasing  and  eondemnii^  the  necessary  land  for  park 
and  boulevard  purposes,  and  for  improving  the  same,  as  well  ss 
for  improving  or  completing  the  improvement  of  any  existing 
boulevard,  park,  or  parks." 

The  evidence  shows  that  it  was  a  sidewalk  along  the  south 
aide  of  East  Thornton  street  that  it  is  proposed  to  construct  with 
the  money  obtained  on  the  sale  of  these  bonds,  and  that  it  is  a 
retaining  wall  along  the  south  side  of  said  street  that  it  is  pro- 
posed to  construct.  East  Thornton  street  extends  along  the 
north  side  of  Pleasant  Park,  but  constitutes  no  part  of  the  park 
itself,  and  from  this  it  follows  that  to  eonstnict  the  sidewalk 
and  the  retaining  wall  proposed,  would  not  be  an  improvement 
of  an  existing  park,  bat  simply  the  construction  of  a  sidewalk 
and  retaining  wall  in  a  street  adjacent  to  a  park.  For  this 
purpose  money  can  not  he  raised  by  the  sale  of  bonds,  and  the 
order  of  this  court  is  that  the  defendants  be  enjoined  from 
issuing,  selling  or  using  the  avails  of  the  sale  of  any  bonds  under 
said  ordinance  for  constructing  sidewalks  and  a  retaining  wall 
at  Pleasant  Park. 

Plaintiff's  attorneys  will  be  allowed  a  fee  of  $100  in  this  case. 


COURT  OF  APPEALS. 
ClnclniULU  V.  Fllser. 


LIABILITY  or  MUNICVAUTY  tOK  DAMAGES  FROM 


Court  of  Appeals  tor  Hamilton  Count?- 

Crrr  op  Cincinnati  v.  Charles  Filskb. 

Decided,  Februar?  14,  1914. 

Municipal  Corporaliont — Removal  of  Support  of  HUlaide  in  Improving 
Street— Earth  Slips  Upon  Adjoining  Property— City  Liable. 

Where  a.  municlpaUty  removea  earth  from  a  hillside  Id  tmproTfng  a 
street,  the  boII  of  which  hill  la  known  to  be  aUp  aoU,  without 
shoring  up  the  bank  the  support  of  which  Ib  thuB  removed,  and 
a  slide  upon  the  lot  of  an  abuttlug  owner  resulta  after  a  hard 
rain,  liability  for  the  damage  thus  Buffered  can  not  be  escaped 
on  the  ground  that  the  work  waa  being  done  b?  an  independent 
contractor,  or  that  the  city  was  the  owner  of  the  dominant  tene- 
ment, or  that  the  slipping  ol  the  btlUlde  following  a  taearr  storm 
and  downpour  was  an  act  of  Ood. 

Coleman  Avery,  Assistant  City  Solitdtor,  for  plaintiff  in  error. 
Geoffrey  Ooldsmith  and  Quido  Oores,  contra. 

Jones,  E.  H.,  J.;  Swing,  J.,  concurs;  Jones,  0.  B.,  J.,  dissents 
in  a  separate  opinion. 

The  plaintiff  in  error  seeks  to  reverse  the  judgment  of  the 
court  below,  assigning  many  reasons  why  this  should  be  done. 

The  case  presents  numerous  interesting  questions  and  has  been 
the  source  of  much  discussion  among  the  members  of  this  court, 
and  has  received  prolonged  and  careful  consideration  at  our 
hands.  The  majority  of  the  court  are  of  opinion  that  there  was 
no  prejudicial  error  in  the  trial  below  and  that  the  judgment 
of  the  court  of  common  pleas  should  be  affirmed. 

The  negligence  alleged  in  the  petition,  is  that  the  city  failed  to 
bolster  up  or  shore  up  the  soil  of  the  hillside  while  they  were 
engaged  in  removing  dirt  from  the  street  opposite  the  plaintiff's 
residence  and  that  the  city's  negligence  in  this  respect  caused 
the  damage  to  plaintiff's  property.  This  statement  is  sufficient 
to  explain  the  nature  of  the  complaint  although  it  may  not  be 
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complete.  The  evidence  offered  at  the  trial  fully  aupports  this 
charge  of  neKligence  in  the  petition.  It  is  shown  by  the  evidence 
that  the  city  through  its  civil  engineer  and  other  officers  and  em- 
ployees had  actual  notice  of  the  danger  to  adjoining  property 
which  attended  the  work  upon  which  they  were  about  to  enter. 
The  evidence  farther  shows  that  at  the  time  the  slide  occurred 
precautions,  which,  in  the  opinion  of  expert  witnesses  produced 
at  the  trial,  were  necessary  owing  to  the  known  na,tare  of  the 
soil,  had  not  been  taken. 

There  is  no  claim  in  the  answer,  nor  is  there  any  attempt  to 
show  by  evidence,  that  it  would  have  been  impossible  upon  the 
part  of  the  dty  in  the  exercise  of  reasonable  care  to  have  pre- 
vented the  damage  which  we  think  the  evidence  shows  followed 
as  a  natoral  consequence  of  the  character  of  the  work  being 
done.  The  duty  resting  upon  the  city  as  well  as  upon  an  in- 
dividual to  80  carry  on  its  work,  even  upon  its  own  premises, 
as  not  to  interfere  with  or  cause  damage  to  its  neighbors,  we 
feel  that  the  evidence  was  sufficient  to  warrant  the  JQry  in 
finding  actionable  negligence  on  the  part  of  the  city. 

It  is  claimed  that  the  work  was  being  done  by  an  independent 
contractor.  This  claim  we  think  ia  fully  and  ably  answered  in 
the  brief  of  counsel  for  defendant  in  error.  The  work  was 
shown  to  be  dangerous  to  adjoining  property  owners  unless 
carried  on  carefully.  Such  being  the  case,  the  city  could  not 
absolve  itself  from  liability  by  employing  another  to  do  the 
troA. 

It  is  farther  claimed  that  the  city  was  the  owner  of  the  domi- 
nant tenement  and  had  a  right  to  the  lateral  support  of  its  street 
by  the  ground  of  defendant  in  error.  This  is  all  true,  but  the 
trouble  is  that  it  had  no  api^ication  to  the  facts  in  this  case. 
The  jnry  most  have  found  in  this  case  that  the  work  being  done 
by  the  city  had  a  direct  connection  with  the  slipping  of  the  hill. 
The  damage  waa  not  caused  by  the  weight  of  the  street  toppling 
over  the  wall  that  had  been  built  by  the  defendant  in  error; 
it  was  caused  by  the  dirt  from  the  hill  slipping  down  upon  and 
underneath  the  street,  and  the  very  doctrine  urged  here  by  ths 
plaintiff  in  error  made  it  the  duty  of  tJie  city  to  provide  a  lateral 
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support  alone  tiie  line  of  its  street,  and  if  by  failing  to  do  so 
it  cansed  the  injury  to  another's  property,  particularly  while 
it  was  engaged  in  digging  and  removing  the  soil  of  the  hill,  we 
think  its  failure  so  to  do  makes  it  liable  for  any  damage  remilting 
therefrom. 

It  is  also  claimed  by  plaintiff  in  error  that  the  damage  was 
due  to  "an  act  of  Qod."  In  this  connection  it  was  claimed  that 
just  before  the  slide  occurred  which  caused  the  damage,  there 
was  an  extraordinary  rainfall.  There  is  nothing  in  the  evidence 
to  show  that  this  rain  was  an  unprecedented  one,  nor  does  the 
evidence  clearly  establish  that  it  was  unusual  for  the  season  of 
the  year  in  this  latitude.  "We  hold  that  such  rains  as  this  must 
reasonably  be  anticipated  and  that  the  city  can  not  be  excused 
from  the  consequences  of  its  negligence  by  not  contemplating  the 
probability  of  heavy  rain. 

We  find  no  error  in  the  charge  of  the  court,  nor  any  prejudicial 
error  in  its  refusal  to  give  certain  special  charges  requested. 

There  being  in  the  opinion  of  the  majority  of  the  court  no 
errors  apparent  on  the  record,  the  judgment  of  the  court  below 
will  be  affirmed. 

JoNBS,  0.  B.,  J.  (dissenting). 

I  am  not  able  to  agree  with  the  majority  of  the  court  in  the 
decision  of  this  case. 

In  the  first  place,  the  amended  petition  under  which  the  trial 
was  had  fails  to  allege  that  any  claim  for  damages  had  been 
filed  with  the  clerk  of  the  city,  and  that  sixty  days  had  elapsed 
thereafter  before  the  filing  of  the  suit.  Such  an  allegation  was 
contained  in  the  original  petition  but  it  was  saperaeded  at  the 
time  of  the  trial  by  the  amended'  petition  and  of  course  is  not 
to  be  considered.  The  record  of  the  evidence  also  fails  to  show 
proof  that  any  such  claim  was  filed.  This  being  an  action  for 
damages  occasioned,  as  claimed  by  plaintiff,  by  a  street  im- 
provement. Section  3830  of  the  General  Code  makes  the  filing  of 
such  a  claim  a  prerequisite. 

There  are  two  of  these  claim  sections  in  the  statutes  relating 
to  street  improvements:     Section  3823   applying  to  claims  of 
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abuttiBg  property  owners  where  the  damages  are  obvious;  and 
Section  3830  in  its  terms  applying  to  "damages  arising  (fotm 
any  cause."  The  difference  between  these  two  sections  is  dis- 
cussed by  the  Supreme  Court  in  the  ease  of  Cohen  t.  Cleveland, 
43  O.  S.,  190,  in  the  opinion  of  tb«  court  at  page  195.  While 
tbe  language  of  Section  3830  is  general  it  has  been  limited  by 
the  case  of  Davit  v.  Warren,  43  0.  S.,  447,  to  damages  arising 
from  street  improvements.  The  failure  to  file  such  a  claim  is  a 
bar  to  the  action  (Ernst  v.  KunUe,  5  0.  S.,  521 ;  Cohen  v.  Cleve- 
land, 43  0.  S.,  190,  195).  These  sections  are  also  discussed  in 
the  opinion  of  the  court  in  the  case  of  Ironton  v.  Wiehle,  78  0.  S., 
41. 

Outside,  however,  of  this  failure  to  show  the  filing  of  a  claim, 
in  my  opinion,  the  judgmeot  is  not  sustained  by  the  evidence. 
The  record  of  the  evidence  ia  very  unsatisfactory  in  clearly 
determining  just  how  the  improvement  of  Glenway  avenge 
was  made  by  the  city,  and  just  when  and  how  the  damage  re- 
sulted to  the  plaintiff  below.  It  does,  however,  show  that  Glen- 
way avenue  extends  up  a  hill  with  a  steep  hill  extending  up- 
ward on  the  west  side  and  do^vnward  on  the  east  side ;  that  the 
house  of  the  plaintiff  was  built  up  to  the  .<!treet  line  on  the  ea^t 
or  lower  side  of  the  avenue  and  that  opposite  it  the  surface  of 
the  hill  had  slid  down  covering  a  part  of  the  west  side  of  the 
street;  that  the  improvement  made  by  the  eity  consisted  simply 
in  repaving  a  macadamized  street  with  grani>e  pavement  and 
the  building  of  a  concrete  retaining  wall  along  the  west  aide  to 
prevent  future  slides.  It  appears  that  the  land  lying  west  of 
Glenway  avenue  up  as  far  as  "Wilder  avenue  was  owned  by  a 
private  party,  the  traction  company,  who  had  thrown  upon  it 
masses  of  dirt  taken  off  of  Wilder  and  Warsaw  avenues.  All  of 
the  witnesses  agree  that  this  hillside  was  composed  of  what  they 
call  "slip  soil"  that  had  been  sliding  more  or  less  for  years, 
ever  since  they  can  remember.  It  also  appears  that  plaintiff 
had  suffered  damagea  to  his  bouse  by  previous  slides,  and  that 
his  sidewalk  and  water-pipes  had  been  broken  from  time  to  time 
1^  the  bulging  up  of  the  street;  that  his  foundation  had  been 
thrown  down  and  was  rebuilt  because  of  a  slide  about  three 
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years  before  the  one  complained  of  in  this  case.  It  is  hard  to 
determine  from  the  evidence  just  what  the  faets  are  as  to  the 
particular  slide  or  slides  which  caused  the  damage.  The  only 
testimony  given  is  by  plaintiff  himself  and  another  property 
owner,  Mr.  Ahern,  and  Mr.  Kuhlman,  who  was  at  one  time  build- 
ing inspector,  and  Mr.  Rees  McDuiSe,  who  operated  the  incline 
railway  south  of  this  property  and  who  was  an  old  resident  of 
that  locality.  None  of  these  witnesses  g:ive  a  detailed  account  of 
the  method  of  the  improvement  or  the  nature  of  the  slide  which 
caused  the  damage.  The  two  latter  witnesses  named  above  ad- 
vised the  city  engineer  and  his  assistant  that  certain  precautions 
should  be  taken  to  avoid  a  hill  slide,  the  latter  suggesting  that 
the  soil  which  had  been  placed  at  the  top  of  the  hill  on  the  prop- 
erty of  the  traction  company  should  be  first  removed  by  the 
city,  and  Mr,  Kuhlman  advising  that  the  engineer  should  drive 
pUes  to  prevent  sliding.  He  afterwards  admitted  that  the  piles 
were  driven  by  the  engineer  in  the  trenches  which  were  made 
for  the  foundations  of  the  concrete  wall  and  were  driven  jnst 
as  he  thought  they  should  be.  It  appears  that  these  trenches 
were  dug  in  sections  not  more  than  fifty  feet  long  and  piles 
were  driven  in  the  bottom  and  the  concrete  laid  upon  them,  and 
that  these  trenches  were  not  dug  until  after  the  damage  to 
plaintiff's  bouse.  Plaintiff  himself  gives  the  ^est  story  of  this 
damage,  and  his  testimony  would  indicate  that  there  was  but  one 
slide  which  caused  the  damage  and  which  occurred  on  June  27th 
or  28th  anri  was  contemporaneous  with  a  severe  and  unusual 
rainstorm  which  was  described  by  the  United  States  Observer 
u  being  very  heavy,  and  which  defendant  claims  caused  the 
slide. 

It  appears  that  at  the  time  of  this  rainstorm  the  only  work 
that  had  been  done  in  the  matter  of  the  improvement  was  the 
removal  of  the  elope  of  earth  that  had  encroached  upon  the  west 
side  of  the  street  in  the  eleanii^  off  of  the  street  preparatory 
to  repaying,  and  that  the  trench  to  which  plaintiff  attributed 
the  slide  had  not  at  that  time  been  dug. 

The  allegations  of  negligence  in  the  amended  petition  were 
that  the  defendant  and  ita  agents  knew  or  should  in  the  exercise 
of  reasonable  care  have  known  that  to  improve  Glenway  avenue. 
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witboQt  bolatering  or  ahoring  up  the  street  or  the  land  above 
by  wall  or  shoring  so  as  to  prevent  a  slide  or  slip  of  the  said 
street  against  and  into  said  lot  and  against  the  fall  of  soil  and 
dirt  against  said  lot,  would  as  a  direct  consequence  cause  a  slip 
of  the  aaid  street  and  of  said  lot,  and  would  cause  the  fall  of 
soil  from  said  street  onto  said  lot  and  would  thereby  cause 
damage  to  said  lot  and  to  the  improvementa  thereon ;  and  that 

"The  defendant  city,  despite  its  knowledge  or  despite  the 
knowledge  which  in  the  exercise  of  ordinary  care  it  should  have 
had,  or  Uie  nature  of  the  soil  and  of  the  locality  and  of  the  con- 
sequences  of  its  own  acts,  negligently  failed  in  the  exercise  of 
ordinary  care  to  shore  tip  said  street  or  the  land  above  it  as  a 
protection  to  plaintiff's  aforesaid  lot  against  damage." 

The  plaintiff  can  only  recover  by  provii^  the  acta  of  negli- 
gence allied  in  the  petition  and  that  such  n  igli^ence  caused  the 
damage.  R.  R.  v.  Kistler,  66  0,  S.,  326,  333 ;  R.  H.  v.  Lockwoo,!. 
72  O.  S.,  586,  590-1 ;  Elster  v.  Springfield,  49  0.  S.,  82, 101. 

In  my  opinion  the  negligence  complained  of  was  not  provea 
bat  ia  merely  a  matter  of  inference,  as  there  was  no  attempt  to 
show  in  any  way  how  the  city  could  have  shored  up  or  bolstered 
up  either  the  street  or  land  to  the  west  of  the  street  without  first 
digging  foundations  for  the  necessary  retaining  walls,  as  was 
really  done  in  this  case. 

"To  establish  negligence  there  must  be  direct  proof  of  facts 
constituting  such  negUgence,  or  proof  of  facts  from  which  n^Ii- 
gence  may  be  reasonably  presumed.  There  should  be  no  guesa- 
ing  either  by  court  or  jury."    R.  R.  v.  Marsh,  63  0.  S.,  236. 

The  rights  of  plaintiff  and  the  city  as  owners  of  adjoining 
premises  come  under  the  law  relating  to  lateral  support.  The 
city  as  the  owner  of  the  street,  the  dominant  tenement,  owed 
no  l^al  duty  to  hold  up  plaintiff's  house  as  the  servient  tene- 
ment. On  the  contrary  it  was  the  duty  of  the  plaintiff  or  his 
predecessor  in  title,  when  his  cellar  wall  waa  excavated  and  the 
house  was  built,  to  bo  construct  his  cellar  wall  aa  to  sustain  and 
support  the  street  as  fully  as  the  hill  in  its  natural  state  would 
have  done.  The  same  rale  might  be  invoked  to  require  the  eity 
to  hold  the  hill  west  of  the  street  from  sliding  while  in  its  natural 
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coodition,  but  could  not  be  extended  to  require  it  to  support  same 
where  it  was  caused  to  slide  by  tbe  fact  that  lar^e  quantities  of 
^cesa  dirt  had  been  piled  thereon  by  its  owners.  U.  8.  v. 
Peach^y,  36  Fed.  Sep.,  161 ;  Village  of  Haverstraw  v.  Eckerson, 
192  N.  T.,  54,  59 ;  Milbvm  v.  Fowler,  27  Hun.,  568 ;  1  Cyc,  775, 
777. 

r  think  the  court  erred  in  refusing  to  give  the  following 
special  charges  whch  were  asked  by  the  defendant  and  which  I 
believe  should  have  been  given : 

"4&.  The  petition  avers  that  in  the  exercise  of  ordinary  care 
the  street,  Glenway  avenue,  and  the  land  above,  while  the  work 
in  Gtlenway  avenue  was  in  progress  should  be  bolstered  and 
■hored  up  and  retained  by  walls  and  shoring  to  prevent  a  slide 
or  slip  of  said  street  against  and  on  to  plaintiff's  lot,  and  th&t  the 
city  negligently  failed  in  the  exercise  of  ordinary  care  to  diore 
up  said  street  or  the  land  above.  This  being  the  only  n^li- 
gence  alleged  is  the  only  negligence  ^00  can  consider.  Plaintiff 
must  prove  by  a  prepondeiftnce  of  the  evidence  that  in  ^e  exer- 
cise of  ordinary  care  the  city  should  have  done  things  he  men- 
tions and  that  the  city  negligently  failed  to  do  those  things. 
Unless  plaintiff  hds  proved  all  this  by  a  preponderance  of  the 
e>^eace  as  aforesaid,  your  verdict  should  be  for  the  defendant. 

"6.  The  jury  are  charged  if  they  find  that  the  slide  of  which 
plaintiff  complains  was  caused  by  extraordinary  rain,  or  would 
not  have  occurred  excepting  for  an  extraordinary  rain,  the  ver- 
dict should  be  for  the  defendant.  By  extraordinary  is  meant  not 
necessarily  a  rainfall  of  a  volume  or  intensity  which  never  had 
bsfore  occurred  in  this  vicinity,  but  one  which  is  so  heavy  as  to  be 
unusual,  and  not  to  be  reasonably  anticipated  and  guarded 
against  by  persona  using  ordinary  care  and  prudence  in  the 
progress  of  work  of  the  kind  which  the  evidence  shows  was 
called  for  in  the  improvement  of  Glenway  avenue. 

"7.  The  jury  are  charged  that  if  persons  other  than  the 
city  of  Cincinnati  piled  earth  or  other  materials  on  the  apace 
between  Wilder  and  Glenway  avenues  west  of  plaintiff's  prem- 
ises which  caused  the  slip  of  which  plaintiff  complains,  the  ver- 
dict ^ouM  be  for  the  defendant." 

Defendant  was  entitled  to  have  these  charges,  which  are  cor- 
rect in  form,  given  before  the  argument  to  the  jury. 
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UMITATfON  ON  THS  ISSUE  OF  MUNICIPAL  BONDS. 

Circuit  Court  of  Summit  County. 

Chasles  R.  Mobqan,  as  a  Tax-payer,  on  Behalf  op  the  City 

OP  Akron,  t.  The  City  of  Akron  et  al.* 

Decided,  December  30,  1909. 

Municipal    Oorporationt — Sale    of   Bonds— BonOi   for   Oleaniim   Catch 

Bating  antt  Btreett  Unlaviftil. 
A.  municipality  can  not  raise  money  by  the  sale  of  bonds  to  pay  for 

the  cleaning  of  catch  baalns  or  streets. 

Marvin,  J. ;  Winch,  J.,  and  Henbt,  J.,  concur. 

The  plaintiff  is  a  tax-payer  of  the  city  of  Akron ;  be  served  no- 
tice OD  the  city  solicitor  a^ing  him  to  bring  this  snit,  which  the 
eity  solicitor  refused  to  do.  Unless  rMtrwned  by  the  order  of 
the  court,  the  city  will,  under  an  ordinance  passed  on  the  19th 
day  of  April,  1909,  issue  and  sell  bonds  of  said  city  for  the  pur- 
pose of  improving  and  repairing  Allyn  sft'eet  sewer  from  Main 
Bewer  in  Wolf  Dedge  Run  to  a  point  300  feet  sontherly;  Cuya- 
h«^:a  river  sewer  outlet;  Maiden  Lane  alley  sewer  from  Mill 
street  to  a  point  200  feet  northerly  therefrom ;  storm  water  sewer 
from  Water  street  to  the  Ohio  canal,  near  Chestnut  street;  cul- 
vert in  east  Exchange  street ;  cleaning  catch  basins,  and  Munsons 
street,  and  unless  restrained  by  order  of  this  court  the  defend- 
ants named  as  the  trustees  of  the  sinking  fund  will  purchase 
said  bonds. 

The  section  of  the  statute  relied  upon  as  justifying  the  issue 
and  sale  of  these  bonds  is  Section  2835,  Revised  Statutes.  To 
the  provisions  of  this  section  attention  has  been  called  in  an 
opinion  just  prepared  in  cause  No.  898,  in  this  eonrt.  This  sec- 
tion justifies  the  issue  and  sale  of  these  bonds  and  the  use  of  the 
avails  of  such  for  all  of  the  purposes  named,  except  that  which  is 
embraced  in  the  words  "cleaning  eatch  basins  and  Muuson 


Ij  the  Supreme  Court  without  opinion,  City  of  Akron  ' 
Morsmn,  84  Ohio  State,  <99. 
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street."  Jofit  what  is  meant  by  the  words  "and  Munson  street" 
we  are  luiable  to  say.  Probably  what  is  naeant  is  that  the  money 
is  to  be  used  for  cleaning  Munson  street.  There  is  no  authority 
under  this  statute  for  the  issuing  of  bonds  for  the  porpose  ot 
cleaning  a  street,  or  cleaning  catch  basins,  and  the  defendants, 
oth^r  than  the  ones  named  as  trustees  of  the  sinkii^  fund,  will 
be  enjoined  from  issuing  and  selling,  or  using  the  avails  of  any 
gale  of  bonds  under  said  ordinance  for  cleaning  catch  baains  or 
on  MuusOB  street  and  the  defendant,  trustees  of  the  sinking 
fund,  are  enjoined  from  purchasing  any  bonds  issued  for  the 
purpose  of  doing  any  wo?k  contemplated,  in  the  ordinance  of 
April  19,  1909,  already  mentioned,  on  Munson  street,  or  for 
cleaning  catch  basins. 

The  plaintiff's  attorneys  will  be  allowed  a  fee  of  $100  in  this 


SALE^BY  A  MUNICIPAUTY. 

Circuit  Court  of  Lucu  County. 

KEBi,m  Bros.  v.  City  of  Toledo. 

Decided.  June,  1909. 

Uunicipal  Corporationt — BtuU  of  Dealinga  where  Propertv  it  Sou  by 
the  City. 

Citj  odcers  caa  not  bind  the  municipality  as  to  title  or  quantity  o( 
property  ottered  for  sale,  and  a  purchaser  of  property  so  ottered 
can  not  maintain  an  action  for  th«  value  of  property  not  dellrercd. 

Marshall  d-  Fraser,  for  plaintiff  in  error. 
Charles  8.  Northup,  contra. 

KiNKADB,  J. ;  Parker,  J.,  and  Wildhan,  J.,  concur. 

In  this  cas»  Judge  Barber  directed  a  verdict  in  favor  of  the 
city  at  the  close  of  the  testimony.  We  think  the  petition  does 
not  state  a  cause  of  action.  No  fraud  or  deceit  is  charged,  nor 
is  it  stated  that  the  plaintiff  did  not  know  the  quantity  of  pips 
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that  the  city  had  for  sale.  The  city  had  power  to  sell  the  pipe 
it  owned,  but  ao  authority  to  sell  property  it  did  not  own.  The 
plaintiff  having  paid  the  amount  of  the  bid  to  the  city,  might 
under  certain  conditions  have  rescinded  the  contract,  but  we 
think  the  plaintiff  did  not  have  the  right  to  treat  the  contract  aa 
if  made  by  an  individual,  and  sue  for  the  value  of  the  property 
not  delivered.  The  city  ofiBciala  can  not  bind  the  city  as  to  title 
or  quantity.  The  judgment  of  the  court  of  common  pleas  will 
be  affirmed. 


Acntm  roR  breach  of  oontiiact. 

circuit  Court  of  Cuyahoga  County.  . 

Taplin.  Ricb  &  Company  v.  McKeeprbt  &  Compamt. 

Decided.  December  20,  1909. 

Contract  /or  Bale  of  Fig  Iron—Deliverj/ — Time  Not  of  Et4ence  of  Con- 
tract— Meature  of  Damagei. 

1.  Id  a  contract  for  the  delivery  of  lEO  tons  of  pig  Iron  to  Uie  de. 
fendant  free  of  IrelKht  cbargea  on  board  cars  at  Leetonia,  Ohio 
(the  place  of  busineBS  of  the  plaintiff),  "In  about  equal  monttaly 
proportions  during  the  last  three  months  of  the  year  1907,"  time 
of  delivery  is  not  of  the  essence  of  the  contract,  and  where  the 
plaintlO  Bbowe  that  he  was  ready,  willing  and  able  to  deliver 
the  pig  Iron  during  the  time  agreed,  but  defendant  refused  to  re- 
ceive It,  he  may  recover  damages  for  breach  of  the  contract. 

1.  Where  the  seller  of  pig  Iron  Is  not  the  manufacturer  of  It,  upon 
the  breach  of  a  contract  tor  the  purchase  of  pig  Iron  from  him. 
the  measure  of  damages  Is  the  difference  between  the  contract 
price  and  the  market  price  at  the  time  specified  for  delivery. 

Mahvin,  J.  i  Winch,  J.,  and  Henry,  J.,  concur. 

The  relation  of  the  parties  here  is  the  reverse  of  their  rela- 
tion in  the  court  below.  The  terms  plaintiff  and  defendant  aa 
used  in  this  opinion  refer  to  the  parties  aa  they  stood  in  the 
original  action. 

The  plaintiff  is  a  co-partnership,  the  defendant  is  a  corpora- 
tion.   The  plaintiff  sued  to  recover  from  the  defendant  for  an 
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alleged  breach,  on  the  part  of  the  defendant,  of  a  contract  en- 
tered into  between  the  parties  on  the  10th  day  of  Jane,  1907. 
The  Emit  originally  included  a  claim  for  damages  growing  oat  of 
the  alleged  violation  of  another  contract  between  the  same  par- 
ties, but  that  was  abandoned,  ao  that  the  suit  was  tried  upon 
the  claim  iirst  above  stated. 

By  the  contract  of  June  10,  1907,  the  plaintiff  agreed  to  sell 
to  the  defendant,  and  the  defendant  agreed  to  buy  from  the 
plaintiff  one  hundred  and  fifty  tons  of  No.  2  Allegheny  pig  iron, 
the  same  to  be  delivered  to  the  defendant  free  of  freight  charges 
on  board  cars  at  Leetonia,  Ohio,  in  about  equal  monthly  propor- 
tions during  the  last  three  months  of  the  year  1907,  and  the  de- 
fendant agreed  to  pay  the  plaintiff  therefor  the  sum  of  $24  per 
ton,  the  same  to  be  paid  for  in  cash  within  thirty  days  from  date 
of  shipment,  or  by  four  months'  note  with  interest  at  6^  per 
annum,  interest  to  begin  thirty  days  after  shipment. 

The  plaintiff  alleges  in  its  petition  that  it  was  ready,  able  and 
willing  to  j>erform  the  contract  on  its  part,  but  that  the  defend- 
ant on  the  27th  day  of  September,  1907,  notified  the  plaintiff 
that  it  had  sold  its  property,  real  and  personal,  and  assets  of 
every  description,  and  from  that  time  forward  refused  to  accept 
and  pay  for  the  iron  so  contracted  for,  and  so  the  plaintiff  praya 
for  damages. 

The  defendant  answered  admitting  that  it  entered  into  the 
contract,  as  stated  in  the  petition;  that  it  notified  the  plaintiff 
that  it  had  sold  its  assets,  and  it  denies  every  other  allegation  of 
the  i>etition.  And  farther  the  defendant  answers  that  it  fre- 
quently demanded  and  requested  of  plaintiff  to  furniah  the  iron 
in  question  in  accordance  with  the  contract;  that  the  plaintiff 
neglected  to  make  such  delivery  at  the  time  agreed  upon,  and 
that  because  of  such  refusal  the  defendant  notified  the  plaintiff 
that  it  would  not  accept  any  iron  under  the  contract. 

Upon  the  trial  it  developed  that  the  assets  of  the  defendant 
had  been  purchased  by  a  Mr.  Clerkin,  and  there  was  a  new  cor- 
poration organized  to  take  over  the  business  of  the  defendant, 
which  new  corporation  was  known  as  "the  Taplin,  Rice,  Clerkin 
Company,"  of  which  Mr.  Clericin  was  the  principal  officer  and 
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stockholder,  and  the  notice,  already  mentioned,  of  September  27, 
1907,  was  made  because  of  this  sale.  In  that  notice,  vhich  was 
in  the  form  of  a  letter,  the  defendant  aaid  to  the  plaintiff  that 
"we  find  that  we  still  have  due  from  you  considerable  iron  to  be 
delivered  through  the  balance  of  the  year.  Mr.  Olertdn  and 
his  aflBociates  are  putting  money  enough  into  the  concern  to  put 
in  a  good  financial  condition,  And  hereafter  all  of  our  bills  will 
be  discounted,  instead  of  being  settled  by  notes  in  the  past.  In 
view  of  this  fact  and  also  that  iron  is  considerably  cheaper  now 
than  when  the  contract  was  made  with  you,  we  would  like  to  in- 
quire if  there  are  any  concessions  that  you  could  make  on  the 
iron  still  due  us  1 " 

To  this  the  plaiatifl  answered,  declining  to  make  any  conces- 
sions.   This  answer  was  dated  October  8,  1907. 

On  the  11th  of  October,  1907,  there  was  written  by  the  Taplin, 
Rice,  Clerkin  Company  a  letter  to  the  plaintiff  urging  that  there 
be  a  concession  made  in  regard  to  the  price  of  the  iron  con- 
tracted for  by  Taplin,  Riee  &  Company.  On  the  14th  day  of 
October,  1907,  the  plaintiff  wrote  to  the  last  named  corporation 
again  declining  to  make  any  concessions.  On  the  17th  of  Octo- 
ber, 1907,  the  last  named  corporation  wrote  the  plaintiff  saying, 
among  other  things,  "We  wish  you  would  send  the  nnmber  of 
tons  yon  still  one  us  on  these  contracts,  as  we  want  to  see  bow 
they  correspond  with  our  records  here."  On  the  18th  of  Octo- 
ber, the  plaintiff  answered  this  letter,  in  which,  among  other 
things  it  is  said:  "We  also  have  your  contract  under  date  of 
June  10, 1907,  for  150  tons  of  No.  2  Allegheny  at  $24  cash,  f.o.b. 
fnmace,  on  which  there  was  no  icon  shipped,"  On  the  30th 
of  October  the  new  corporation  wrote  the  plaintiff  that  a  Mr. 
Fisher  of  that  company  would  probably  call  upon  the  plaintiff 
the  next  day  regarding  the  pig  iron  contracts  that  were  unfilled. 
On  the  3l8t  of  October,  the  plaintiff  wrote  the  new  corporation 
that  Mr.  McKeefrey,  one  of  the  partners  in  the  plaintiff  co- 
partnership would  not  be  at  home  either  on  that  day  or  the  next, 
and  saying  that  they  had  tried  to  communicate  by  telephone  with 
Mr.  Fisher. 

On  the  5th  of  November,  the  plaintiff  wrote  the  defendant 
saying  among  other  things:    "We  are  prepared  to  moke  ship- 
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meats  on  your  contracts  and  will  be  glad  to  have  yon  advise  vs 
when  you  want  to  have  shipments  resumed.  On  the  13th  of  No- 
vember the  new  corporation  wrote  the  plaintiff  not  to  ship  any 
more  pig  iron  on  any  contracts  with  the  defendant.  On  the 
15th  of  November  the  plaintiff  wTote  the  new  corporation  that 
as  its  contracts  were  with  the  defendant,  they  would  have  to  do 
bosiness  with  it  {Taplin,  Rice  &  Co.). 

Enough  of  this  correspondence  has  been  given  to  show  that  the 
plaintiff  shipped  no  iron  under  the  contract  of  June  10,  1907, 
in  the  month  of  October,  whereas  by  the  contract  it  was  to  be 
shipped  "in  about  equal  proportions  during  the  laat  three 
months  of  the  year. "  The  plaintiff  does  not  plaad  any  waiver  of 
it  on  the  part  of  the  defendant,  but  relies  for  recovery  on  the 
allegation  that  it  was  ready,  able  and  willing  to  furnish  the  iron 
under  the  contract,  and  that  the  defendant  refused  to  accept  it. 
If  time  of  delivery  were  of  the  essence  of  this  contract,  we  should 
have  the  question  here  of  whether,  the  plaintiff  having  failed  to 
deliver  the  first  shipment  under  the  contract,  the  defendant 
might  revoke  the  entire  contract.  Bnt  we  think  it  clear  that 
neiliier  party  regarded  time  of  delivery  as  of  the  essence  of  the 
contract.  The  letter  of  October  30th  to  the  plaintiff  can  not  well 
be  explained,  except  upon  the  theory  that  the  defendant  did  not 
regard  the  delivery  of  the  iron  in  October  as  essentiai  to  the  per- 
fomuince  of  the  contract  on  the  part  of  the  plaintiff. 

The  evidence  shows  that  the  partners  constitutii^  the  plaint- 
iff co-partnership  were  Xeal  J.  JIcKeefrey,  John  McKeefrey  and 
William  D.  McKeefrey,  and  that  they  were  otQcera  of  a  corpora- 
tion engaged  in  the  manufacture  of  pig  iron  at  Leetonia,  Ohio, 
the  place  where  this  partnership  was  located,  and  in  the  cor- 
respondence which  has  not  been  quoted,  the  plaintiff  refers  to 
its  connection  with  this  manufacturing  corporation,  and  gives 
as  a  reason  why  no  concessions  could  be  made  as  to  the  price  of 
the  iron,  that  the  manufacturing  company  declined  to 
make  any  change  in  the  price  to  the  plaintiff.  And,  it  is  ui^ed, 
that  the  plaintiff  should  be  treated  exactly  as  thia  manufactur- 
ing company  should  be  treated  if  it  were  the  plaintiff  here,  and 
it  is  said  that  the  measure  of  damages,  if  the  plaintiff  was  dam- 
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aged,  would  be  the  difference  between  the  cost  of  manufacture 
and  the  contract  price,  whatever  the  measure  would  be  in  the 
case  of  one  who  sells  property  of  wliich  he  is  not  the  manufact- 
urer. However,  this  may  be,  the  evidence  did  not  warrant  the 
court  in  holding  that  the  plaintiff  was  to  be  treated  as  the 
manufacturer  of  the  iron  which  was  to  ^  delivered  under  the 
contract. 

The  plfiintiff  gave  evidence  tending  to  show  that  it  could  have 
delivered  the  iron  required  by  the  contract  substantially  at  the 
times  severally  specified,  and  also  tending  to  show  that  the 
price  of  pig  iron  was  considerably  less  at  the  time  when  it  was 
to  have  been  delivered  than  the  price  which  t&e  defendant 
agreed  to  pay  for  it,  and  that  therefore  the  plaintiff  suffered  a 
loss  by  reason  of  the  refusal  of  the  defendant  to  accept  the  iron. 
At  the  close  of  the  evidence  on  the  part  of  the  plaintiff  a  mo- 
tion was  made  to  have  a  verdict  directed  for  the  defendant. 
This  motion  was  overruled,  and  we  think  properly  overruled, 
if  we  are  right  in  saying  that  the  evidence  tended  to  show  that 
time  of  delivery  was  not  of  the  essence,  of  the  contract,  and  that 
the  plaintiff  was  ready,  able  and  willing  to  perform ;  for  then 
clearly  no  verdict  should  have  been  directed  for  the  defendant. 
This  motion  was  renewed  at  the  close  of  all  the  evidence,  and 
was  again  overmled,  and  for  the  same  reasons  that  the  court 
was  justified  in  refusing  the  motion  at  the  close  of  the  plaintiff's 
evidence  the  court  was  justified  in  refusing  the  motion  at  the 
close  of  all  the  evidence. 

At  the  close  of  the  evidence  the  defendant  submitted  certain 
propositions  in  writing,  which  it  reqneeted  the  court  to  charge 
singly  and  not  as  a  series.  It  does  not  appear  from  the  record, 
nor  do  we  understand  that  it  is  claimed  here,  that  these  propo- 
sitions were  requested  to  be  given  in  writing  before  argument. 
The  first  of  the.se  requests  was  not  proper,  beeause  of  the  fiwt 
spntence  in  snoh  request  which  reads; 

' '  I  say  to  you,  gentlemen  of  the  jury,  that  time  is  of  the  essence 
of  the  contract  entered  into  between  the  plaintiff  and  the  de- 
fendant on  the  10th  day  of  June,  1907." 

In  the  second  request  this  language  is  used : 
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"The  plaintiff  muat  ebov  that  it  has  fnlfilled  the  contract  en- 
tered into  between  it  and  the  defendant  on  the  10th  d^  of 
June,  1907,  as  to  the  delivery  of  the  iron  to  be  furnished  by  it 
to  the  defendant." 

Of  course  if  this  proposition  had  been  given,  it  would  have 
been  equivalent  to  saying  that  the  plaintiff  conld  not  recover, 
because  there  was  no  claim  that  it  had  fulfilled  its  contract,  bnt 
only  that  it  was  ready,  able  and  willing  to  fnlflll  it,  and  that 
it  failed  to  fulfill,  because  of  the  refusal  of  the  defendant  to  re- 
ceive the  iron. 

Without  stopping  to  quote  further  we  content  ourselves  with 
saying  that  the  propositions  contained  in  requests  Nos.  3,  4,  5 
and  6  so  far  as  they  state  the  law  properly  applieable  to  this 
case,  were  given  in  the  charge. 

Bequests  Nos.  7,  8,  9  and  10  arc  each  based  upon  the  claim 
that  the  plaintiff  is  to  be  treated  as  a  manufacturer  of  the  iron 
or  else  that  the  plaintiff  was  simply  entitled  to  retain  conunia- 
sions  on  the  iron  sold,  and  each  stated  some  proposition  which 
we  hold  is  not  the  law  applicable  to  the  case. 

Afl  to  the  other  requests,  so  far  as  they  state  the  law,  applica- 
ble to  the  ease,  they  were  given  in  the  chaise. 

Without  stopping  here  to  quote  from  the  ehaj^,  an  examina- 
tion of  it  satisfies  us  that  the  court  properly  and  clearly  stated 
to  the  jurj'  in  the  chaise  the  lawapplicable  to  the  case,  includ- 
ing the  proper  rule  for  the  measurement  of  damages. 

The  result  is  that  we  find  no  error  in  the  record  in  this  case 
which  would  justify  a  reversal  and  the  judgment  is  affirmed. 


COURT  OF  APPEALS. 


Hamilton  County. 


MVUSAL  TO  MAKE  DOW  TAX  A  CHARGE  UPON  THE  LAND. 

Court  of  Appeals  for  Hamilton  County. 

Charles  E.  RotHj  Treasurer,  v.  Cabounb  M.  Hulbert  et  al. 

Decided.  March  22,  1913. 

Taxation — Action  to  Declare  Dow  Tax  a  Lien  on  tfte  Premises — failure 
of  Proof  (M  to  Sale*  Having  Been  ttaae—Seclion  6080,  General  Code. 

A.  charge  on  the  tax  duplicate  of  an  unpaid  balance  of  Dow-Alken  tax  will 
not  be  declared  a  lien  on  tbe  premieea  occupied  by  the  party  who 
la  alleged  to  have  trafficked  in  Intoxicating  liquors,  where  the  only 
testimony  as  to  liquor  having  been  sold  on  the  premiees  sought  to 
be  BO  charged  was  given  by  two  Inspectors  of  the  state  dairy  and 
food  department  whMe  testimony  was  bo  vague  and  uncertain  tliat 
the  trial  court  retnsed  to  believe  it. 

Charles  A.  Oroom,  AsBiBtant  Proaecuting  Attorney,  for  plaintiff 
in  error. 

DeComp  it  Sutpkin,  contra. 

Jones,  0.  B.,  J. ;  Swing,  J.,  and  Jones,  E.  H.,  J.,  concur. 

This  is  an  action  to  enjoin  tbe  collection  of  the  unpaid  balance 
of  $180.04  tax  for  trafficking  in  intoxicating  liquors  by  Helen 
Ray,  in  real  estate  owned  by  plaintiffs  below  and  rented  by  her 
as  a  residence  from  month  to  month. 

Reliance  ia  placed  by  defendants  on  the  tax  charge  standing 
upon  the  Dow-Aiken  duplicate  (in  which  the  owner  of  real  es- 
tate is  listed  "W.  P.  Hulbert  Estate,"  Rec.,  38)  as  making  a 
prima  facie  caae  in  their  favor.  It  appears,  however,  that  this 
chaise  was  placed  upon  the  duplicate  by  certification  from  the 
Auditor  of  State,  and  that  his  action  was  solely  baaed  upon  the 
reports  of  two  inspectors  in  the  state  dairy  and  food  eommis- 
sioner'a  department.  Each  of  these  inspectors  testified  that  he 
went  with  a  woman  to  this  house  and  succeeded  in  purchasing 
beer,  which  they  drank.  There  is  no  confirmation  of  this  testi- 
mony by  the  woman  companion  or  any  one  else,  nor  is  there  any 
denial  by  the  tenant  in  the  house  of  her  servants,  none  of  whom 
were  called.       There  is,  however,  testimony  of  the  real  estate 
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manager,  rent  collector,  workmen  engaged  in  sundry  repairs  to 
the  bnilding,  and  a  man  who  collected  the  money  from  a  miutical 
inatrument  operated  by  coins,  all  of  whom  were  at  the  honse  at 
iiT^:uIar  times  and  intervals  sufficient  to  have  seen  some  evi- 
dence of  a  regular  traffiL-king  in  liquor,  if  such  had  been  con- 
ducted, and  who  failed  to  see  any  indications  of  such  sales. 

While  we  agree  that  in  some  instances  a  single  sale  or  two  such 
sales  may  conatitnte  traflSeking  and  that  the  knowledge  of 
such  sales  by  the  tenant  on  the  part  of  the  landlord  is  not 
necessary  to  create  a  lien  on  the  real  estate,  yet  in  this  case 
the  charge  depends  entirely  upon  the  evidence  of  the  inspectors, 
who  showed  by  their  unfamiliarity  with  the  location  and  ap- 
pearance of  the  premisea  and  the  identification  of  the  tenant  in 
their  cross-examination,  a  lack  of  certainty  that  should  not  exist 
in  evidence  necessary  to  create  such  a  lien  as  against  propertj* 
owners  who  have  exercised  the  care  in  the  management  of 
property  shown  this  ease. 

The  character  and  weight  to  be  given  to  this  class  of  testimony 
has  been  passed  upon  and  discussed  in  Foley  v.  Both,  13  C.C. 
(N.S.),  318,  and  8  N.P.(N.S.).  425;  King  v.  Ricliardson.  9  N.P 
(N.S.),  209;  HaU  v.  Both,  9  N.P.(N.S.).  215,  and  we  are  con- 
tent with  the  rulings  there  made. 

The  trial  court  below  had  the  advantage  of  seeing  these  in- 
spectors as  witneasPB  upon  the  stand  and  notihg  their  demeanor 
and  evidently  gave  no  credence  to  their  testimony.  We  are  not 
disposed  to  view  it  in  any  more  favorable  light  when  we  have 
no  such  opportunity. 

We  find  no  errors  in  the  proceedings  below  and  tbe  judgment  is 
therefore  affirmed. 
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WKafcTAWTY  AS  TO  THE  MEANINC  OF  THE  WOILDS  "CWI- 
PLBTB  AUTCmATfC  SnUNKLINC  SYSTEM." 

Circuit  Court  ot  8tark  County. 

The  W.  H.  Hoover  Company  v.  The  Niagaea  Pibb 
ExTiNQUiSHEE  Company. 
Decided.  February  21,  1910. 
Contract— Ambli/uitv — Extrintic  Evidence. 
In  a  written  contract  to  install  "a  complete  automatic  Bprinkler  system 
mch  as  will  be  satisfactory  to  the  stock  Insurance  companlea,  and 
when  completed  will  meet  Htrlctly  with  their  approval,"  the  work 
to   be   "completed   In   accordance  with   the   requirements   of  the 
Ohio  Inspection  Bureau,"  there  Is  an  ambiguity  which  authorises 
eztrlnBlc  erldence  as  to  the  meaning  of  the  word  "complete," 

McCarty  &  Pontius,  for  plaintiff. 

Turner  rf-  Webber  and  Orlando  WUcox,  contra. 

AIaevin,  J.  (of  the  Eighth  Circuit) ;  Tagoart,  J.,  and  Dona- 
hue, J.,  concur. 

The  relation  of  the  parties  here  is  the  reverse  of  their  rela- 
tion in  the  court  of  common  pleas.  The  terms  plaintiff  and 
defendant  as  used  in  this  opinion,  will  refer  to  the  parties  aa 
they  stood  in  the  eonrt  below.  Each  of  the  parties  is  a  cor- 
poration. 

On  the  24th  day  of  March,  1906,  a  contract  in  writing  was 
entered  into  between  the  parties,  whereby  the  plaintiff  under- 
to<A  to  equip  the  ni(in«facturing  plant  of  the  defendant  with 
an  approved  wet  pipe  system  of  the  Niagara  sprinklers  and  fire 
extinguishing  apparatus,  for  which  the  defendant  agreed  to  pay 
the  sum  of  *5,500.  The  contract  provided  among  other  things, 
that  this  sum  of  $.5,500  should  be  "in  full  for  worli  and  mater- 
ials, as  specified  herein,  including  surveys,  preparation  of  plans, 
board  and  ear  fare  for  men,  and  the  final  payment  shall  be 
due  and  payable  thirty  days  after  the  work  is  completed,  in 
accordance  with  the  requirements  of  Ohio  Inspection  Bureau, 
under  whose  rules  and  regulationa  the  work  is  to  be  performed." 
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The  specificatioDS  made  a  part  of  the  contract,  contained  the 
following  ctauseB,  among  other  things: 

"The  for^foing  proposition  is  based  upon  furtushing  and 
erecting  the  necessary  number  of  automatic  sprinklers  in  your 
plant  located  at  New  Berlin,  Ohio,  together  with  all  pipe,  flt- 
tings,  valves,  gauges,  dips,  hangers  and  labor  necesBaiy  to 
erect  the  same  in  strict  accordance  with  the  requirements  of 
the  Ohio  Inspection  Bureau.  *  *  *  It  is  understood  nnder 
this  agreement  that  you  (meaning  the  defendant)  are  to  do  all 
excavating  and  backfilling  of  trenches,  and  any  carpenter  and 
masonry  work,  and  furnish  piers  for  tank.  Otherwise,  we  are 
to  install  a  complete  automatic  sprinkling  system,  auch  as  will 
be  satisfactory  to  the  stock  insurance  companies,  and  when  com- 
pleted will  meet  strictly  with  their  approval." 

The  plaintiff  put  into  the  manufacturing  plant  of  the  defend- 
ant a  system  of  Niagara  sprinklers  and  fire  extinguishing  ap- 
paratus which  was  to  the  satisfaction  of  the  stock  insurance 
companies  and  to  the  inspection  bureau,  and  claims  to  have 
fully  performed  the  contract  on  its  part  fo  be  perfijrmed.  The 
defendant  by  ifx  auKwer,  denies  that  the  plaintiff  has  put  in  a 
complete  automatic  sprinkling  system,  and  avers  that  the  fact 
is  that  it  is  such  HyNtcm,  when  complete,  and  would  have  in- 
cluded all  that  which  was  put  in,  together  with  an  electric 
alarm  system,  and  that  no  such  "electric  system"  was  put  in. 
.\8ide  from  this,  there  is  no  disagreement  between  the  parties. 

The  contract  entered  into  was  upon  a  printed  form  prepared 
by  'the  plaintiff,  to  which  was  annexed  the  specifications,  from 
which  quotations  have  been  made.  This  printed  form  consists 
of  a  proposition  made  by  the  plaintiff  to  the  defendant,  and 
accepted  by  it.  The  specifications  are  typewritten.  It  devel- 
oped upon  the  trial  that  on  the  17th  of  March,  1906,  the  plaint- 
iff had  made  a  similar  proposition  to  the  defendant  at  a  differ- 
ent price,  to-wit,  $6,000,  which  was  not  accepted  by  the  defend- 
ant. The  defendant  placed  upon  the  stand  W.  H.  Hoover,  who 
was  its  president  and  general  manager,  and  who  acted  for  it  in 
the  making  of  the  contract  sued  upon.  He  testified  that-  he  had 
a  conversation  with  Mr.  Frazei-,  manager  of  the  plaintiff  at 
the  time  the  contract  was  entered  into,  and  then  he  was  asked 
this  question; 
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"Q.  In  that  conversation  did  you  call  his  attention  to  the 
favt  that  there  was  no  itemized  statement  in  this  proposition  of 
March  24th  similar  to  the  one  set  out  in  the  proposition  of 
March  17thT" 

This  question  was  objected  to;  the  obJMtion  sustii'icd.  nnd 
an  exception  taken  by  the  defendant.  And  the  defendant's 
counsel  stated  that  he  expected  the  answer  to  be  that  the  wit- 
ness called  Mr.  Frazer's  attention  to  the  fact  that  in  the  propo- 
sition of  March  17th  there  was  an  itemized  list  of  the  various 
thingfs  that  were  to  make  up  said  system  complete,  and  that  in 
tlie  pro[>osition  of  ^tlnrch  24th,  there  was  no  such  itemized  list. 

This  question  was  then  afAced  of  the  witness: 

"Q.  I  will  ask  you  if  at  that  time,  before  the  signing  of  the 
contract,  you  asked  Mr.  Frazer  what  this  proposition,  which  was 
not  itemized,  and  which  is  incorporated  into  the  contract  of 
March  24th,  included  T 

"A.     I  did. 

"Q.    What  did  he  sayt" 

This  question  was  objected  to;  the  objection  sustained,  and 
an  exception  taken  by  the  defendant,  and  the  defendant's  coun- 
sel stated  that  he  expected  the  witness  to  say,  in  answer  to  tioB 
question,  that  Mr.  Frazer,  who  represented  the  plaintiff  in  tiie 
transaction,  said  that  the  proposition  included  in  the  contract 
of  March  24th  was  the  same,  and  included  all  the  work  and  ma- 
terial the  same  as  that  set  out  in  the  proposition  of  March  17th ; 
that  it  was  their  flat  form  of  contract,  and  that  it  included  every- 
thing that  was  itemized  in  the  form  marked  "Defendant's  Ex- 
hibit A"  (this  Defendant's  Exhibit  A  being  the  proposition 
which  the  defendant  claimed  was  made  to  it  on  the  17th  day 
of  March). 

Counsel  for  the  defendant  then  said,  "in  connection  with  the 
testimony  of  this  witness,  the  defendant  offers  the  proposition,  or 
blank  contract  of  March  17,  1906,  heretofore  marked  as  its  "Ex- 
hibit A."  Objection  to  this  was  sustained  and  an  exception 
taken  by  the  defendant. 

If  there  was  any  error  for  which  the  defendant  can  properly 
complain  in  the  trial  of  this  case,  it  was  the  ruling  of  the  court 
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upou  the  several  questions,  and  offers  made  b;  the  defendant, 
shown  in  the  foregoing.  On  the  part  of  the  plaintiff  in  error  it 
is  urged  that  this  should  have  been  admitted  because  it  woold 
liave  explained  what  the  plaintiff  meaut  or  represented  to  the 
defendant  that  it  meant  by  the  words  used  in  the  contract  ac- 
tually entered  into  when  it  said  "otherwise  we  are  to  install 
(■onipletf  automatic  aprinMing  syHtem,"  The  word  "other- 
wise" as  here  used  is  so  used  beeause  immediately  preceding  it 
tlie  defendant  was  to  do  certain  work.  This  is  seen  by  the 
((UDtatioii  heretofore  made  of  the  clause  preceding  the  word 
"otherwise."  So  then,  except  as  to  the  things  which  the  de- 
fendant was  to  do  ajid  which  precede  in  the  specifications  the 
word  "otherwise,"  the  plaintiff  was  to  install  "a  complete  auto- 
matic sprinkling  system."  It  is  said  that  what  coiwtitQtes  "a 
complete  automatic  sprinkling  system"  would  not  be  tmder- 
standable  neceswrily  by  an  intelligent  man,  without  some  ei- 
plnnation,  nnd  that  such  explanation  was  furnished  by  the 
plaintiff,  as  would  appear  if  the  witness  had  been  permitted  to 
answer  that  when  he  asked  Prazer  what  was  included  in  it,  he 
answered,  that  it  included  all  that  was  inclnded  in  the  proposi- 
tion of  March  17,  and  if  the  court  had  then  permitted  the 
proposition  of  March  17  in  evidence,  the  words  "complete  auto- 
matic fiprinklin<r  system"  would,  it  is  claimed,  have  been  fully 
explained.  The  specifications  attached  to  the  proposition  of 
March  17th  contain  these  words: 

"The  foregoing  proposition  is  based  upon  furnishing  and 
erecting  725  automatic  sprinklers  in  your  plant  located  at  New 
lierlin,  Ohio,  together  with  all  pipe,  fitting,  valves,  gnages,  clips 
hangers  and  labor  nc<ie8sary  to  erect  the  same  in  strict  accord- 
unco  with  the  reijuirements  of  the  Ohio  Inspection  Bareaa.  We 
further  estimate  that  it  will  require."  (Then  follow  twelve 
items  of  equipment,  one  of  which  is  an  "electric  alarm  system.") 

Itiit  for  certain  words  contained  in  the  contract  actually 
inade,  and  also  contained  in  the  proposition  of  March  17th  it 
would  seeni  as  though  there  could  be  little  doubt  t^""*  +'■"  -de- 
fendant WAS  entitled  to  show  what  he  offered  to  show,  that  the 
plaintiff  said  at  the  time  the  contract  was  entered  into  that  the 
complete  sy.stcm  included  the  itema  named  in  the  specifications 
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attached  to  the  proposition  of  March  17th.  Certainly  it  can  not 
be  claimed- that  the  words  "complete  automatic  aprinkling  ays- 
tern "  convey  a  distinct  idea  to  one  not  familiar  with  the  systam. 
In  other  words,  there  is  an  ambiguity  in  these  words.  To  no 
member  of  this  bench  does  it  convey  a  distinct  idea  of  what  wotdd 
be  necessary  to  make  sueb  complete  aatomatic  aprinlding  system. 
But,  on  the  part  of  the  plaintiff,  it  is  urged  that  when  the  entire 
clause  is  read  in  which  the  words  occur,  "complete  aatomatic 
sprinkling  system"  it  will  be  seen  that  an  arbitrator  was  deter- 
mined upon  in  the  contract,  who  should  decide  that  qneatioD. 
The  entire  paragraph  reads:  "We  are  to  install  a  complete 
automatic  sprinkling  system  such  as  will  be  satisfactory  to  the 
stock  iosurance  companies,  and  when  completed  will  meet  atrictly 
«ith  their  approval."  And  in  the  printed  proposition  already 
quoted,  the  agreement  is  that  the  work  is  to  be  "completed  in 
accordance  with  the  requirements  of  Ohio  Inspection  Bureau." 
The  trial  court  evidently  regarded  this  contention  on  the  part  of 
the  plaintiff  as  sound,  and  in  the  argument  of  plaintiff  and  in 
briefs  furnished  by  its  counsel,  abundant  authority  is  eited  to 
show  that  where  parties  determine  upon  one  who  is  to  decide 
whether  the  contract  is  completed,  such  decision  is  final.  But 
is  that  fairly  applicable  to  the  case  here?  The  plaintiff  was  to 
put  in  a  "complete  system"  and  it  was  to  be  a  "Niagara  System." 

It  wonid  hardly  be  contended  that  if  any  system  other  than 
the  Niagara  System  had  been  put  in,  it  would  have  been  a  ftd-  ■ 
fillment  on  the  part  of  the  plaintiff  of  its  obligations  under  the 
contract,  although  aneh  system  should  be  to  the  entire  satisfae- 
tion  of  the  "Ohio  Inspection  Bureau,"  and  meet  entire  satiaf ac- 
tion of  the  "stock  insurance  companies."  The  insurance  com- 
panies and  the  inspection  bureau  are  interested  only  in  having 
such  a  system  as  will  properly  secure  the  premises  from  danger 
hy  fire.  It  certainly  is  conceivable  that  a  system  of  fire  extin- 
gnishera  might  be  installed  which  would  meet  with  the  entire  ap- 
proval ot  the  inspection  bureau  and  the  insurance  companies, 
which  wonId  not  be  a  "complete  Automatic  sprinting  system"  of 
the  Niagara  pattern. 

Suppose  A  should  contract  to  furnish  B  a  complete  McCor- 
miek  harvester  machine,  to  the  satisfaction  of  the  man  in  the 
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charge  of  B  'a  farm,  and  A  should  furnish  not  a  MoCormick  bat 
a  Deering  Harvester  machine,  and  such  Deering  machine  was 
to  the  entire  satisfaction  of  the  man  in  charge  of  B's  farm,  it 
surely  could  not  be  claimed  that  A  had  performed  his  contraet 
The  machine  was  not  only  to  be  to  the  satisfafition  of  the  man 
in  charge  of  B's  farm,  but  it  was  to  be  a  McGormiiA  machine. 

Suppose  A  undertakes  to  furnish  B  a  complete  harvesting 
machine  to  the  complete  satisfaction  of  the  man  in  charge  of  B  'a 
farm,  and  B  not  himself  being  familiar  with  such  maehiuery 
or  its  use,  inquires  of  A  what  that  includes,  and  he  answers, 
either  in  writing  or  by  word  of  mouth,  that  it  includes  an 
Appleby  automatic  binding  attachment.  A  machine  ig  furnished 
to  the  entire  satisfaction  of  the  man  in  charge  of  B's  farm  but  it 
lias  no  Appleby  automatic  binding  attachment.  It  would  seem 
as  though  there  could  be  no  doubt  that  A  has  not  fulfilled  his 
contract. 

Suppose  that  A  agrees  to  furnish  B  a  certain  span  of  horsea 
and  a  carriage,  with  all  the  necessary  attachments  to  the  8ati»- 
faction  of  B's  coachman.  B  inquires  what  is  included  in  that 
complete  carriage,  and  A  answers,  it  includes  among  other  thii^s, 
a  pole  and  shafts.  A  delivers  the  horses  and  the  carriage  with 
the  pole  and  no  shafts.  It  is  entirely  satisfactory  to  B's  coach- 
man. Has  A  fulfilled  his  contracti  It  would  seem  as  though 
this  question  answered  itself. 

Suppose  that  at  the  time  of  the  contract  being  entered  into 
there  had  been  present  some  of  the  appliances  constituting  a 
part  of  the  apparatus,  which  appliances  were  made  of  brass, 
iind  which  if  made  of  iron  would  be  equally  satisfactory  as  they 
well  might  be.  to  the  insurance  companies  and  the  inspection 
bureau,  and  the  defendant  had  asked  of  what  material  are  these 
particular  appliances  to  be  made  when  you  put  in  a  "complete 
automatic  sprinkling  system"  of  the  Niagara  pattern,  and  the 
answer  had  been, ' '  They  are  always  of  brass. ' '  The  system  when 
put  in,  has  several  appliances  of  iron  or  some  other  material 
much  cheaper  than  brass.  They  are  equally  satisfactory  to  the 
insurance  companies  and  the  inspection  bureau,  but  could  it 
be  claimed  that  the  plaintiff  having  said,  either  in  writing  or  by 
word  of  mouth,  that  their  completed  system  included  these  ap- 
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pliancee  made  of  brass,  that  the  contract  had  been  complied 
withf  Thia  seems  to  answer  itself.  In  short,  a  fair  constmc- 
tion  of  this  contnact  woiild  seem  to  require  that  tha  work  and  the 
materials  should  be  satisfactory  to  the  insaranoe  companies  and 
the  inspection  bureau,  but  that  the  fact  that  they  were  bo  satis- 
factory was  not  necessarily  all  that  was  required,  but  that  anch 
contract  might  ineludc  something  else.  We  think  the  court 
clearly  erred  in  excluding  the  evidence  to  which  attention  was 
called,  which  was  offered  by  the  defendant.  We  therefore  hold 
that  this  evidence  should  have  been  admitted  as  explaining  what 
the  plaintiff  represented  to  the  defendant  wag  meant  by  the 
N'iagara  sprinkling  and  fire  extinguishing  apparatus,  and  a 
"ramplete  automatic  sprinkling  system,"  and  for  error  in  ex- 
cluding this  evidence,  the  judgment  is  reversed  and  the  canae 
remanded. 


OONTMGBNT  RIGHT  OT  DOWn.  NOT  KILEASIP 
BY  MVCMkCE. 

Circuit  Court  of  Summtt  County. 

Don  a.  Gooowik  v.  IiIildsed  Qoodwin. 

Decided,  April  12,  1911. 

AllmONV — DotBer  Not  Releaied  iv  Divorce  for  Hutiand't  Aggrettiont— 
Ejection  to  Receive  Money  in  Liev  Thereof. 

The  contlDBent  rlsht  ot  a  wite,  during  her  buaband'B  life,  to  be 
endowed  of  hla  real  estate  at  his  death  is  proiwrtr,  and  the 
property  rlsht  Is  not  lost  by  her  by  divorce  from  him  on  his 
aggreBBlons,  nnlees  she  voluntarily  release  the  same  and  agree 
to  take  a  money  consideration  In  Hen  thereof,  which.  In  an  stlmony 
case,  may  be  awarded  her  upon  her  election. 

Grant,  Sieber  &  Mather,  for  plaintiff  in  error. 
OUm,  Beery  &  Otia  and  0.  M.  Anderion,  contra. 

IIabvin,  J. ;  WjNCH,  J.,  and  Henby,  J.,  concur. 
The  defendant  in  this  action  was  divorced  from  the  plaintiff 
hy  reason  of  his  AggmuioDB.    The  defendant  not  bong  content 
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with  the  order  in  reference  to  alimony,  comes  to  thia  court  by 
appeal  from  that  part  of  the  decree. 

The  evidence  shows  that  the  parties  lived  together  as  husband 
and  wife  but  a  short  time;  that  both  had  been  married  and  both 
divorced  before  their  marriage  to  each  other.  The  defendant  is 
now  about  38  years  of  age,  and  though  there  is  no  evidence  aa 
to  the  age  of  the  plaintiff,  it  does  appear  that  they  were  acquaint- 
ed as  children,  and  from  his  appearance  on  the  stand  we  reach 
the  conclueion  that  he  is  a  few  years,  and  only  a  few  yearn,  the 
senior  of  the  defendant.  It  is  perhaps  not  profitable  that  we 
should  spend  any  considerable  time  in  the  discossion  of  the 
obligations  which  each  of  these  parties  took  tx)  the  ot^er  at  the 
time  of  the  man-iage.  The  law  imposes  duties  upon  each,  and 
gives  rights  to  each.  When  the  plaintiff  married  the  defendant 
he  undertook  to  provide  for  her  in  such  wise  as  one  in  His  cir- 
cumstances and  with  surroundings  sh(Tald  provide  for  his  wife. 
.\nd  further  he  conferred  upon  her  by  the  very  act  of  marriage 
the  right  to  be  endowed  of  all  the  real  estate  of  which  he 
should  be  seized  at  any  time  during  the  coverture,  provided  she 
outlived  him.  This  right,  though  inchoate,  is  still  spoken  of 
and  declared  by  the  courts  of  Ohio  to  he  a  property  r^^ht.  In 
the  case  of  MavdeU  v.  Mc-Clavp..  48  Ohio  St..  407,  it  is  said  in 
the  syllabus: 

"The  contingent  right  of  a  wife,  during  her  husband's  life, 
to  be  endowed  of  his  real  estate  at  his  death,  is  proper,  hav- 
ing a  Hiibstantial  value  that  may  be  ascertained  with  reasonable 
certainty  from  established  tables  of  mortality,  aided  by  evidence 
respecting  the  state  of  health  and  constitutional  vigor  of  the 
husband  and  wife  respectively." 

The  evidence  .shows  that  the  husband  is  the  owner  of  r^l  estate 
which  is  worth,  above  the  mortgage  encumbrances  upon  it  (which 
encumbrances  we  assume  to  have  been  upon  it  at  the  time  the 
parties  hereto  were  married),  about  $80,000.  He  has  a  consider- 
able amount  of  personal  property,  but  probably  not  sufficient 
to  pay  all  of  his  debts,  including  this  mortgage  debt.  This 
contingent  right  of  dower,  estimated  by  the  tables,  and  assuming 
the  husband  to  be  40  years  of  age,  is  worth  abont  $3,200.  The 
decree  of  divorce  in  this  case  could  not  deprive  the  defendant 
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of  that  right,  ao  she  still  has  It.  if  she  bhooaes  to  relinquish 
it  for  its  fair  value  in  money  she  may  do  so,  but  it  is  no  part  of 
the  duty  of  this  court  to  determine  that  she  shall,  and  without 
going  further  into  the  reasons  for  the  allowance  made,  it  will  he 
the  order  of  the  court  that  the  plaintiff  pay  to  the  defendant 
the  sum  of  $1,800  as  alimony,  and  that  if  she  chooses  to,  and  she 
releases  her  right  to  dower  in  his  real  estate,  he  shall  pay  her 
the  additional  ;!um  of  $3,200 ;  so  that  in  any  event  she  shall 
receive  $1,800  and  it  will  be  at  her  election  whether  she  will 
release  her  dower  and  receive  $5,000. 

This  decree  for  alimony  will  constitute  a  lien  upon  the  real 
estate  of  the  plaintiff  until  it  is  paid,  and  in  the  event  that  the 
defendant  shall  elect  to  release  her  claim  for  dower  to  ttie  plaint- 
iff, such  release  shall  not  operate  to  dischai^e  such  real  estate 
from  any  part  of  the  lien  created  hy  this  decree. 


NEGUGENCE  ON  THE  PAK-T  <yr  A  DRJVEIL. 

Circuit  Court  of  Cuyahoga  County. 

LUDWTQ    SPIEI^ERaER   V.    ThE   NORTHERN    OhIO   TbACTION    & 

Light  Company. 
Decided,  October  12,  1910. 

Street  Car  Accident — Driver  Cro»»ing  Track — Ho  Time  to  Stop  Car — 
Company  Not  Liable. 

Where  a  person  with  koowledee  that  a  atreet  car  la  coming  rapidly, 
drives  upon  the  track  and  hie  hind  wheel  IB  struck  before  he 
clears  the  track  and  he  is  injured,  there  being  no  evidence  that 
the  motonnau  had  time  to  stop  his  car  In  time  to  save  the  acci- 
dent, there  can  be  no  recovery  against  the  atreet  car  company. 

Henry,  J.;  Winch,  J.,  and  Marvin,  J.,  concur. 

Prom  this  record  it  appears  that  a  verdict  for  the  defendant 
below  was  directed  at  the  close  of  plaintiff's  evidence  in  an  ac- 
tion to  recover  damages  for  personal  injuries  sustained  by  the 
plaintiff,  a  fnwieryroan,  the  hind  wheel  of  whose  delivery  wagon 
was  struck  by  a  street  ear  as  he  was  driving  across  Main  street 
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in  the  eity  of  Akron  on  the  morning  of  Novembw  27tii,  1907. 
The  only  negUgence  of  the  defendant  which  the  plaintitC  in  error 
DOW  relies  on  is  that  the  mortonuan  had  time,  after  notice  of 
the  danger,  to  prevent  the  collision. 

Spielberger  himself  testified  (pp.  6-8),  "When  I  got  on  Main 
I  looked  around  the  north  side,  did  not  see  anythii^,  looked 
around  south  and  it  was  about  300  feet  away  from  the  crossing 
from  where  I  was  going  to  cross  the  track."  Beipg  aaked  "And 
at  the  time  you  saw  the  car  300  feet  away  how  close  was  your 
horse  to  the  track  that  the  car  was  coming  ont"  he  answered, 
"About  10  or  15  feet." 

Question.  "What  did  you  do  then  when  you  saw  the  car 
eoming  and  you  was  that  close  to  the  track,  what  did  you  dot" 
Answer.  "Well,  I  started,  I  drove  ahead,- 1  drove  on  because  I 
seen — ' '  Question  ( interru  p  ting) .  ' '  Tou  drove  where  t ' ' 
Answer.  "West."  Question.  "Across  the  trackt"  Answer. 
"Across  the  track."  Question.  "And  as  you  was  erossing  the 
track  state  what,  if  anything,  happenedt"  Answer.  "I  seen 
the  car  was  pretty  close  to  me  and  I  jacked  up  the  horse,  tried 
to  jack  up  the  horse  after  they  didn't  stop,  they  didn't  stop,  they 
didn't  ring  the  bell,  didn't  stop  nor  nothing,  juat  coming  ahead, 
hit  my  hind  wheels,  upset  the  wagon,  I  dropped  down  then, 
that  was  my  last." 

The  wagon  it  appears  was  slowly  toppled  over,  and  the  car 
come  to  a  standstill  within  half  or  three-quarters  of  its  own 
length  after  hitting  the  wagon  (p.  80).  Another  witness  says  (p. 
82)  that  plaintiff's  horse  was  ten  or  twelve  feet  from  the  traiik 
when  the  ear  was  cnming  within  150  feet  of  him,"  The  plaintiff 
below  also  proved  (pp.  104-5)  that,  at  ten  miles  an  hour,  the 
shortest  distance  in  which  this  car  eould  be  stopped  at  that 
place,  is  l-W  or  175  feet,  with  perfect  conditions;  and  at  16 
miles  an  hour.  250  feet.  The  speed  limit  under  city  ordinance 
was  then  12  miles  an  hour,  but  it  nowhere  appears  how  fast 
this  ear  was  going. 

Upon  this  state  of  evidence  we  think  the  conrt  below  was 
clearly  right  in  holding  that  there  was  nothing  for  the  jnry  to 
consider.  The  only  negligence  discernible  from  the  record  is  that 
of  the  plaintiff  in  error. 

Judgment  affirmed. 


COURT  OF  APPEALS. 
Champaign  County. 


WKjnjL  AND  WANTON  NECLIGBNCB. 

Court  of  Appeals  for  Champaign  County. 

Nypano  Raojioad  Company  and  Erik  RAiutoAD  Compaxy  v. 
Lkrot  h.  Blosb  and  Henht  Heateb,  Admjnistrators 

OP  THE  ESTATK  OP  AuOtlSTtTS  MaUCK,  DbCE-^SBD.* 
Decided,  February  2S,  1914. 

Carriage  Btmclc  by  Train  at  Street  Crosaing — Reckleit  and  Wanton 
yeglloence  Charged  Against  Railwav  company — Doctrine  ot  ia»( 
Clear  Chance  Not  Applicable,  When— Weight  of  Evidence.  ■ 

In  an  action  grovlns  out  of  the  striking  of  a  vehicle  by  a  steam  railway 
train,  running  forty  miles  an  hour  over  u  street  crossing  within 
moniclpal  limits,  vbere  the  view  of  the  tracli  to  the  occupants  of 
the  vehicle  was  obscured  by  a  string  of  freight  cars,  and  when  the 
street  is  also  iu  put  obstructed  by  cars  standing  thereon  a  Jury 
Is  Justlfled  In  flndlng  that  the  train  was  being  operated  In  such  a 
manner  as  to  amount  to  wilful  and  wanton  negligence. 

/.  T.  Siddail  and  8.  8.  Deaton,  for  plaintiffs  in  error. 
L.  D.  Johnson  and  Bnrolcer  i&  Zimmer,  ebntra.    * 

KUNKLE,  J. ;  AiiLBEAD,  J.,  and  Fernedino,  J.,  eoncor. 

The  eonrt  of  common  pleas  upon  the  original  trial  of  this  es» 
directed  the  jary  to  return  a  verdict  in  favor  of  plaintiflEs  in 
error. 

Error  was  prosecuted  from  such  judgment  to  the  circuit  eonrt, 
which  court,  in  an  opinion  delivered  by  Judge  Sullivan,  held 
that  the  cose  ^ould  have  been  submitted  to  a  jury  for  its  con- 
sideration and  fluch  court  reversed  the  judgment  of  the  common 
pteas  court. 

The  judgment  of  the  circuit  court  whs  affirmed  by  the  Supreme 
Court  without  opinion  and  the  eause  was  remanded  to  the  com- 
mon pleas  court  for  re-trial. 

The  case  was  re-tried  and  submitted  to  a  jury  in  the  common 
pleas  court  in  December,  1912. 

■Writ  of  certiorari  denied  by  the  Supreme  Court,  February  10.  1914 


OOURT  OP  APPEALS. 


Railway  t.  BIok.  [Vol.  19  (N.B.) 


The  jury  rendered  a  verdict  in  favor  of  defendants  in  error 
for  $4,000.  Motion  for  a  new  trial  having  been  overruled,  error 
is  prosecuted  to  this  court. 

Since  the  ease  was  heard  in  the  circuit  court,  the  petition  has 
been  amended  by  adding  an  additional  ground  of  negligennp, 
viz:  "that  the  defendants  further  obstmcted  said  Bloomfleld 
avenue,  on  the  south  side  thereof,  by  cars  standing  out  on  the 
avenue  so  that  the  full  use  of  said  avenue  waa  abstracted  and 
there  was  leas  room  to  pass  through  between  the  cars  than  there 
ahould  have  been." 

Counsel  have  favored  the  court* with  unusually  exhaustive 
briefs  in  this  eaae.  These  briefs  have  been  submitted  to  op- 
posing counsel.  We  have  considered  the  arguments  contained 
therein,  and  have  examined  the  authorities  cited  therein,  but 
shall  not  attempt  to  discuss  or  review  the  same  in  detail. 

Plaintiffs  in  error  claim  that  the  evidence  does  not  establish 
any  negligence  in  the  respects  claimed  in  the  petition  and  that 
the  verdict  is  manifestly  against  the  weight  of  the  evidence  and 
is  contrary  to  law. 

There  was  a  conflict  in  the  evidence  as  to  whether  the  whistle 
upon  this  Engine  was  Mown  or  the  bell  thereon  rung,  as  the 
train  was  approaching  this  crossing.  There  was  also  a  ctmflict  in 
the  evidence  as  to  the  rate  of  speed  at  which  this  train  was  run- 
ning when  it  approached  and  crossed  Bloomfield  avenue. 

It  is  sufficient  for  the  purjKises  of  this  decision  to  state  that 
the  above  were  questions  of  fact,  which  were  required  to  be  and 
were  properly  submitted  to  the  jurj-.  The  record  shows  that  the 
jury  was  fully  instructed  by  the  trial  court  as  to  the  rules  by 
which  sucb  testimony  should  be  weighed.  The  charge  upon  this 
subject  concluded  with  the  following  statement : 

"In  auch  eases  the  question  is  purely  for  the  jury,  and  the 
jury  must  determine  it  from  a  consideration  of  all  the  facts  and 
circumstances  in  the  evidence." 

We  think  the  manifest  weight  of  the  evidence  ^ows  that  this 
train  approached  and  passed  over  this  crossing  at  practically 
forty  miles  an  hour.  Bloomfleld  avenne  is  a  public  street 
in  the  outskirts  of  the  city  of  ITrbana,     Wlile  this  crossing 
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was  not  used  to  as  great  an  extent  ss  many  other  street  crossings 
in  that  portion  of  the  said  city,  yet  the  evidence  discloses  that 
this  crossing  was  osed  by  travelers  to  a  considerable  extent.  We 
think  the  jury  was  justified  in  finding  that  the  plaintiffs  in  error 
were  gnilty  of  negl^nce  in  passing  over  this  crossing  at  the 
rate  of  speed  at  which  it  was  crossed. 

A  nnmber  of  witnesses  testified  as  to  whether  the  whistle  on 
this  engine  was  blown  and  whether  the  bell  upon  this  engine 
was  rui^  as  the  train  approached  said  crossing.  Some  testified 
that  the  whistle  was  not  so  blown  and  that  the  bell  was  not  so 
rui^.  A  portion  of  the  witnesses  so  testifying  appear' to  have 
been  in  a  position  where  they  could  have  heard  the  same  had  the 
bell  been  rung  or  the  whistle  blown.  Other  witnesses  called  by 
the  plaintiffs  below  stated  that  they  did  not  hear  the  bell  ring 
or  the  whistle  blow,  and  the  inference  claimed  from  such  testi- 
mony was  that  if  the  bell  had  been  rung  or  the  whistle  had  been 
sounded,  these  persons  could  and  would  have  heard  the  .same. 

The  defendants  below  called  a  number  of  witnesses  who  testi- 
fied that  the  whistle  was  blown  and  the  bell  wcs  rung  fnr  this 
crossing.  As  above  suggested,  these  were  questions  of  titet  to 
be  determined  by  the  jury.  If  the  jury  believed  the  witnesses 
called  by  the  defendants  in  error  upon  these  questions  of  fact, 
then  there  was  ample  evidence  to  support  a  finding  that  the 
bell  was  not  rung  nor  the  whistle  sounded  at  the  time  in  ques- 
tion. 

It  alflo  appears  from  the  record  that  the  plaintiflb  in  error  at 
the  time  in  question  obstructed  this  crossing  by  standing  freight 
cars  thereon,  so  that  the  width  of  the  crossing  was  thereby  re- 
duced to  a  width  of  about  thirty  feet,  instead  of  being  sixty 
feet,  the  width  of  the  said  avenue. 

It  appears  from  the  testimony  of  Lawrence  Zimmerman,  who 
was  the  only  eye-witness  to  this  accident,  that  he  saw  Mr.  Mauck 
driving  through  this  openirg  in  the  cut  of  cars  which  plaintiffs 
in  error  had  left  standing  in  part  upon  Bloomfield  avenue.  He 
says  that  Mr,  Mauck  was  trying  to  pull  his  horse  to  the  south 
and  the  car  standing  on  Bloomfield  avenue  to  the  south  pre- 
vented his  so  doing.     The  record  shows  that  the  carriage  in 
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whifih  these  people  were  riding  was  tlirown  against  and  under 
the  car  so  standing  on  the  south  nde  of  Bloomfield  aTeoue,  and 
that  by  reason  thereof  Mr.  and  Mrs.  Mauck  were  killed  and 
their  daughter  seriously  injured.  If  this  car  had  not  been  so 
unlawfully  placed  on  Bloomfield  avenne,  the  accident  in  question 
might  have  been  avoided. 

Mr.  Zimmerman  testified  in  part  ns  follows: 

"Q.  Now,  just  tell  the  jury  what  happened  after  you  first 
saw  Mauck  with  his  horse  coming  through  that  openii^f  A. 
Just  as  I  saw  him  coming  through  the  cut,  the  train  hit  him  just 
as  I  saw  him. 

"Q.    What  was  he  doing  T    A.  Pulling  ou  the  lines. 

"Q.    What  direction  was  he  pulling  t    A.  South. 

"Q.  Do  yoQ  know  any  reason  w^,  when  he  pulled  south, 
that  he  didn't  get  out  of  the  way  of  the  train  T 

"Objected  to.    Objection  sustained. 

"Q.  When  you  saw  him  pulling — on  the  left,  yon  sayT  A. 
Yes. 

"Q.  What  was  the  condition  there!  A.  Those  cars  stopped 
him. 

"Q.     What  carsT     A.  The  south  range  of  care. 

' '  Q.     Stopped  him  from  what  T     A.  Turning  bis  horse  around. 

"Q.  Now,  when  yon  saw  the  horse  coming,  was  it  trotting  or 
walking f     A.  Walking." 

The  petition  also  charges  that  the  defendants  below  "careless- 
ly, recklessly  and  wantonly  caused  said  locomotive  to  strike, 
wound  and  kill  the  said   Augustus  JIauck." 

This  branch  of  the  case  presents  a  very  interesting  question. 
In  order  that  we  may  avoid  any  confusion  ns  to  the  issues,  it 
will  not  be  amiss  to  again  repeat  that  the  petition  charges  that 
the  defendants  "carelessly,  recklessly  and  wantonly  caused  the 
death  of  the  said  Mauek."  What  is  known  as  the  doctrine  of 
the  "last  clear  chance"  is  not  plead  in  the  petition  and  is  not 
relied  upon  by  counsel  for  defendants  in  error.  Some  of  the 
authorities  cited  by  counsel  for  plaintiffs  in  error  relate  to  this 
doctrine.  A  portion  of  their  oral  argument  was  also  devoted  to 
showing  that  there  can  be  no  recovery,  as  it  wis  conceded  that 
the  agents  of  the  railroad  company  in  charge  of  this  train  did 
not  know  of  the  peril  of  Mr.  Mauck  before  he  was  injured,  and  it 
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is  claimed  there  can  be  no  liability,  aa  there  was  no  testimony 
showing  or  tending  to  show  that  the  agents  of  the  railroad  com- 
pany conld  have  avoided  the  accident  after  they  learned  of  Mr. 
Manck's  peril- 

If  the  defendants  in  error  bad  relied  for  recovery  upon  the 
doctrine  known  aa  the  "last  clear  chance,"  then  before  they 
conld  recover,  it  would  have  been  incumbent  upon  them  to  show 
that  the  agents  of  the  railroad  companj'  in  charge  of  this  train 
kuew  of  the  peril  of  Mr.  ^fauek  and  after  having  acqnired  snch 
knowledge  could  by  the  exercise  of  ordinary  care  have  avoided 
injarii^  him.  As  above  stated,  however,  this  doctrine  is  neither 
plead  nor  relied  upon. 

In  addition  to  the  acta  of  negligence  above  specifically  referred 
to,  the  defendants  in  error  also  claimed  that  the  railroad  com- 
pany obstrneted  Mr.  Mauck's  view  of  this  train  by  the  ears 
which  were  placed  on  another  track — that  Mr.  Mauef  s  view 
was  completely  obstructed  by  snch  cars  so  placed  by  the  railroad 
company. 

We  are  satisfied  from  an  examiuation  of  the  record  that  the 
plaintifEs  in  error  by  this  act  materially  obstructed  Mr.  Mauck's 
view  of  this  approaching  train. 

In  76th  Ohio  State  Reports,  176,  our  Supreme  Coart  says : 

"The  role  npon  the  subject  has  been  correctly  stated  to  be 
that  'where  the  surroundings  are  such  as  to  render  a  crossing 
particularly  dangerous,  it  is  the  duty  of  the  company  to  exer- 
cise care  commensurate  with  the  dat^er  and  especially  if  the 
company  has  created  unusual  danger  at  or  near  a  crossing,  it 
must  meet  sach  peril  with  additional  precautions.'  " 

We  are  inclined  to  think,  from  an  examination  of  the  entire 
record,  that  the  jury  was  justified  in  finding  that  the  train  in 
question  was  operated  at  the  time  and  iinder  all  the  cirenm- 
atances  in  question,  in  such  a  manner  as  to  amount  to  a  wanton 
and  wilful  disregard  of  the  rights  of  persons  lawfully  using 
this  crossing.  If  the  jury  believed  the  testimony  of  certain  wit- 
nesses of  defendant  in  error  then  we  think  it  was  justified  in 
finding  that  the  acts  complained  of  in  the  petition  were  done 
under  such  circumstances  as  that  the  natural  and  probable  eonse- 
()uences  of  such  acts  would  be  to  cause  injury  to  others. 
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What  acts  constitute  wilful  and  wanton  disregard  of  the  safety 
of  others  is  very  fully  discussed  in  the  case  of  Atchinson,  T  &  S. 
F.  Railroad  Company  v.  Bakf.r,  Admr.,  21  L.  R.  A.  (N.S.),  427, 
and  in  various  other  authorities  cited  by  counsel. 

If  we  aie  correct  in  our  conclusion  that  the  jury  was  war- 
ranted under  the  evidence  in  finding  that  the  conduct  .of  the 
agents  of  the  railroad  company  at  the  time  in  question  amounted 
to  wilful  and  wanton  negligence,  then  the  plaintifb  in  error  can 
not  escape  liability  on  account  of  any  contributory  negligence 
on  the  part  of  Mr.  Alauck—eTen  assuming  that  he  was  n^Iigent, 
and  that  his  negligence  contributed  to  his  receiving  the  injuries 
complained  of. 

In  the  case  above  cited,  the  i^rst  paragraph  of  the  ^llabu.s 
is  as  follows: 

"In  an  action  to  recover  damages  on  account  of  an  iaixay  to 
H  pedestrian  reijulting  from  a  locomotive  being  driven  along  the 
public  street  of  a  city  at  an  unlawful  and  dangerous  rate  of 
speed,  with  no  signal  being  given  of  its  approach,  and  with  no 
outlook  being  kept,  the  misconduct  of  those  in  charge  of  it  may 
amount  to  such  recklessness  and  wantonness  as  to  cut  ofF  the 
defense  of  contributory  negligence,  although  such  employees  did 
not  know  of  the  presence  of  the  person  injured,  if  to  their  knowl- 
edge the  extent  to  which  the  street  was  used  made  an  injury  so 
probable  that  they  must  be  deemed  to  have  realized  its  immi- 
nence, and  to  ha^'e  refrained  from  taking  steps  to  prevent  it  be- 
cause they  were  indifferent  whether  it  occurred  or  not." 

Counsel  for  defendants  in  error  claim  that  thei-e  is  no  testi- 
mony showing  negligence  upon  the  part  of  Mr.  IMauch;  that  it 
devolved  upon  the  plaintiffs  in  error  to  prove  their  defense  of 
oontributorj'  negligence;  that  in  the  absence  of  any  testimony 
upon  the  qnestion  of  Mauck's  negligence  the  presumption  is 
that  he  exercised  ordinary  care  to  protect  himself  from  injury 
and  was  not  guilty  of  negligence. 

In  view  of  the  conclusion  at  which  we  have  arrived,  it  is  nn- 
necessary  to  consider  this  question. 

Plaintiffs  in  error  also  claim  that  the  trial  court  erred  in  re- 
quiring the  jury  to  stay  out  from  4:45  p.  m.,  Saturday,  until 
2:30  A.  M.  Sunday  morning.     Our  observation  is  that  juries  are 
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often  kept  ont  not  merely  a  portion  of  the  Qiglit  but  throughout 
the  entire  night.  There  is  nothing  in  the  record  which  would 
justify  us  in  finding  that  the  plaintlffe  in  error  were  prejudiced 
by  reason  of  the  jurors  being  held  until  that  hour  of  the  morning. 

Plaintiffs  in  error  also  complain  of  various  questions  which 
the  trial  court  permitted  the  plaintiff  below  to  ask  different  wit- 
neweg.  A  list  of  such  questions  has  been  handed  to  this  court. 
We  have  examined  the  reeord,  and  while  some  of  the  questions 
referred  to  are  somewhat  leading  and  suggestive,  yet  that  is  n 
matter  which  rests  in  the  sound  discretion  of  the  trial  court. 
We  do  not  find  any  prejudicial  error  in  the  respect^  suggested. 

Plaintiffs  in  error  also  claim  that  the  court  erred  in  refusing 
to  give  certain  instructions  to  the  jury.  The  bill  of  exceptions 
shows  that  after  the  court  had  concluded  its  charge  to  the  jury 
the  defendant  excepted  to  the  general  charge  of  the  court  and 
asked  the  court  to  give  certain  further  instructions  to  the  jury. 
Aasnming  that  the  request  for  the  charges  in  (juestion  was  prop- 
erly made,  we  have  examined  such  requests  to  chsrge,  and  think 
Uiey  were  properly  refused.  The  charges  requested  had  in 
part  already  been  given  in  substance  in  the  general  charge  of  the 
court. 

Finding  no  error  in  the  record,  prejudicial  to  the  plaintiffs  in 
error,  the  judgment  of  the  lower  court  will  be  afSrmed. 
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THE  TAKING  POSSESSION  OF  MOKTCACED  CHATTILS. 

drcuU  Court  of  Lorain  Couatj. 

Anihiew  McQuate  v.  Thomas  Smith. 

Decided.  April  2S,  1911. 

Chattel  Mortgage — Mortgagee's  Right  to  Take  PoatetHon — Replevin— 
Itttie  that  ilortgapie  Injured  Propert]/  and  Bold  it  tor  Le»»  Than 
it  Wat  Worth. 

1.  The  rlgbtlul  exercise  by  a  mortgagee  a(  chattela  to  take  poaMealon 

ot  them,  under  a  covenant  In  the  mortcage  that  he  may  do  n  it 
he  at  any  time  before  the  money  becomes  due,  deems  It  neces- 
sary for  his  more  comgilete  and  perfect  security,  does  not  depend 
upon  the  fact  that  he  has  reasonable  grounds  tor  deeming  it  neces- 
sary Tor  hlB  security. 

2.  An  averment  In  a  crosH-petition  In  replevin  that  the  plalutift.  dur- 

ing bis  poBHessioii  ot  the  replevlned  property  failed  to  properly 
wire  and  provide  for  ft  and  permitted  ft  to  greatly  depreciate  and 
Injured  the  aame,  and  thereafter  sold  It  at  public  auction  for 
lees  than  tts  value,  presents  an  iastie  whli^h  must  be  determined 
by  a  jury. 

Henry,  J. ;  WiNcu,  J.,  and  Marvin,  J.,  concur, 
Smith  brought  replevin  before  a  justice  of  the  peace  ag&inst 
SIcQuate  to  recover  possession  of  a  team  of  horses  and  a  set  of 
double  harness.  On  uppetd  of  the  action  to  the  court  of  common 
ple«is.  Smith  liled  his  petition,  briefiy  allegii^  that  he  was  *en- 
titled  to  the  immediate  possession  of  said  chattels  and  of  fifty 
dollars  damages  for  its  unlawfnl  detention. 

McQuate's  answer  «nd  cross-petition  alleges  that  he  had  mort- 
gaged said  property  to  Smith  to  secure  his  note  for  $175.65,  which 
was  not  yet  due.  The  mortgage,  attached  to  and  made  a  part 
of  the  answer,  provides  that  "if  the  said  grantee,  his  heirs,  or 
ji.ssigna,  shall  at  any  time  before  said  sum  ot  money  becomes 
due,  deem  it  necessarj'  for  his  or  their  more  complete  and 
perfect  security,  the  said  grantee,  hia  heirs  and  assigns,  are 
hereby  authorized  and  empowered  with  or  without  the  aid  and 
assistance  of  any  persona  or  person,  to  enter  the  dwelling-houae, 
store  or  other  premises  of  anid  grantor,  or  such  other  places  as 
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the  said  goods  or  chatties  are  or  may  be  placed,  and  take  and 
carry  sway  said  mortgaged  property,  and  sell  and  dispose  of  the 
same  at  public  auction  or  private  sales,  at  once,  without  notice, 
and  out  of  the  money  arising  therefrom  to  retain  and  pay  the 
said  indebtedness  above  mentioned,  and  all  charges  toaching  the 
same,  etc. 

The  answer  and  cross-petition  further  alleged: 

"Defendant  further  aays  that  on  or  about  the  9th  day  of 
Augost,  1910,  said  plaintiff,  pretending  to  act  under  said  mort- 
gage, and  without  any  just  cause  or  exeose  and  without  any  de- 
fault made  in  the  conditions  of  said  mortgage  by  this  defendant 
and  in  violation  and  contrary  to  the  expressed  terms  and  the 
true  intent  and  meaning  of  the  said  mortgage,  forcibly  took 
pofisession  of  said  property  and  converted  the  same  to  fajs  own 
iise  against  the  will  and  protest  of  this  defendant. 

' '  Defendant  alleges  that  none  of  the  conditions  of  said  mort- 
gage were  broken  by  him,  and  that  after  the  giving  of  said  mort- 
gage he  had  done  or  suffered  to  be  done  no  act,  nor  was  he  abont 
to  do  or  suffer  to  be  done  any  act,  nor  had  he  in  contemplation 
the  doing  or  suffering  of  any  act,  which  would  tend  in  any 
manner  to  impair  the  secnrity  of  the  said  mortgage  or  to  give 
plaintiff  any  reasonable  or  probable  canae  to  apprehend  the  loss 
or  impairment  of  his  said  claim  against  defen^int  or  said  mort- 
gage security." 

This  does  not  amount  to  an  allegation  that  Smith  did  not 
deem  it  necessary  for  his  more  complete  and  perfect  security  to 
take  the  property  sud  sell  it,  as  the  mortgage  permitted  him  to 
do.  As  said  in  Francitco  v.  Ryan,  54  Ohio  St.,  308,  320,  "The 
rightful  exercise  of  that  authority  does  not  depend  upon  the 
fact  that  he  has  reasonable  grounds  for  deeming  it  necessary 
for  his  secnrity."  In  other  words,  the  answer  and  cross-peti- 
tion does  not  adequately  deny  the  averment  of  the  petition  that 
plaintiff  was  "entitled  to  the  immediate  possession"  of  the 
property.  The  defendant  having  failed  to  join  issue  by  answer 
traversing  the  petition's  allegation  in  this  behalf,  the  averments 
of  the  reply  and  of  the  so-called  replication  upon  the  subject 
are  immaterial  so  far  then  as  the  plaintiff's  canse  of  action  is 
concerned,  the  court  below  reasoned  rightly  in  granting  his 
motion  for  jndgment  on  the  pleadings. 
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The  cr<M8-p«tition  alleges,  however,  that  the  plaintiff  after  tab- 
iDg  the  horses  and  hitraess,  and  during  his  poasessioii,  failed  to 
properly  care  and  provide  for  .said  property  and  permitted  same 
to  greatly  depreeiatf  nnd  injured  the  same.  The  defendant 
further  alleges  that  plaintiff  thereafter  caused  said  proper^ 
to  be  sold  at  publi<;  auction  "for  $187  being  less  than  its  valae." 
These  averments  arc  denied  by  the  reply,  and  the  iasne  of  fact 
thus  joined  presented  a  case  for  trial  upon  evidence  snch  as  to 
preclude  judgment  on  the  pleadintrs.  For  error  in  rmdering 
fiucfa  judgment,  therefore,  the  same  is  reversed  and  the  caase 
remanded. 


NtOCKKMNCS  IN  ATTACHMBNT. 

Circuit  Court  of  Lorain  County. 

NlCHOI.6    BnOTHER-O    V.    ClIAKLBS    KOSHINICK,    ALIAS    KOBTl    NiCK. 

[>ecided,  April  26,  1911, 

Attachme»t — Motion  to  Ditcharge  on  Oround  Property  l»  OlaimeA  by 
Another— Juilgment  ApainsI  Infant  Pertonally  Ferved.  Xot  Void. 
But  Revieicable. 

1.  Upon  a  claim  of  ownerslilii  of  attached  iiroperty  by  a  person  other 
than  the  deCendant,  an  order  restoring  the  property  to  the  dalmaot 
may  be  made,  but  it  is  erroneous  to  discharge  (be  attachueut 
because  of  such  claim. 

Z.  A  Judgment  against  an  infant  defendant,  sued  personally,  is  not 
void,  but  will  remain  subject  to  review  until  a  sufflclent  time 
after  removal  of  the  iHsability  of  infancy  shall  have  elapsed  to 
bar  such  review. 

Henry,  J.;  Wmcn.  J.,  and  Marvin,  J.,  concur. 

Nichols  Brothers  sued  Charles  Koshinick  before  a  justice  of 
the  peace  upon  an  account,  and  on  the  same  day  garoisheed  the 
Deen  Electric  Company.  Default  judgment  was  rendered  for 
the  plaintiff  November  17,  1909,  but  the  garnishee  not  having 
answered,  no  order  was  made  a<riiinst  it.  Two  days  later  Charles 
Nick  filed  his  motion  to  discharge  the  attachment,  and  this  motion 
npon  beinfT  heard,  was  granted. 
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.  There  is  no  express  authority  of  law  to^  entertaining  aoeh 
motion  filed  by  the  defendant  after  judgment.  Hevised  Statates, 
0522 ;  General  Code,  10297,  provides  only  for  the  filing  of  SQoh 
motion  by  the  defendant  before  judgment.  We  iucUne  to  be- 
lieve, though  it  is  unnecessary  now  to  hold,  that  the  judgment 
meant  is  the  judgment  on  the  merits  in  principal  action  and  not 
the  order  or  judgment,  if  any,  against  the  garnishee.  The  motion 
itself,  however,  alleges  that  Charles  Nick,  who  filed  it,  "is  not 
the  above  named  defendant."  On  the  hearing  of  this  motion, 
Charles  Nick  gives  evidence  tending  to  show  that  it  was  bis 
father,  Kosti  Nick,  who  incurred  the  debt,  whereas  the  wages 
attached  were  earned  by  the  witness,  who  is  the  minor  son  of  said 
Kosti  Nick. 

Considered  as  a  claim  of  ownership  of  the  attached  property 
by  a  person  other  than  the  defendant,  the  motion  was  triable  as 
if  "the  property  had  been  seized  upon  execution  issued  by  the 
justice  of  the  peace  and  claimed  by  a  third  person"  (Revised 
Statute,  6509 ;  General  Code,  10283) .  And  the  right  of  property 
was  thus  tried  substantially  in  accordance  with  Beviaed  Statntes, 
6573-6575;  General  Code,  10371-10373. 

The  boy,  it  appears,  had  been  doing  business  upon  his  own 
account  to  some  extent,  but  there  is  no  sufficient  evidence  of 
emancipation  to  warrant  the  court  in  finding  that  the  vagw 
he  had  earned  were  not  the  property  of  his  father.  Even  if 
the  justice  had  been  warranted  in  so  finding,  the  judgment  should 
not  have  been  a  discharge  of  the  attachment,  hut  an  order  restor- 
ing to  tlie  claimant  his  property  erroneously  detained  by  the 
(carnishee  as  that  of  the  defendant.  The  i;amiahee  being  in  de- 
fault for  answer,  it  might,  for  aught  appearing  to  the  contrary, 
have  been  detaining  not  only  the  boy's  wag«i  but  also  money  due 
the  father.  If  so,  the  attachment  being  regular,  it  was  improper 
to  discharge  it. 

There  is  much  nonfuaion  in  the  record  as  to  whether  the  boy 
or  hia  father  was  the  real  defendant  in  the  original  action.  The 
ranstable's  return  recites  personal  service  of  the  fnunmons  upon 
the  defendant.  The  boy  testifies  that  the  Bummoju  was  handed 
by  the  constable  to  him  and  not  to  his  father,  who  had  joat  left 
on  a  visit  to  Europe.    But  the  constable,  he  says,  told  him  to 
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send  it  to  his  father.  The  bill  of  exceptions,  prepared  by  Nicholi. 
Brothen  and  certified  by  the  jartice,  alleges  that  the  nid  motion 
was  interposed  by  thtt  defendant,  and  that  on  the  trial  thereof 
he  offered  hiniaelf  as  a  witnea.  The  style  of  the  original  action 
was  Nichols  Brothers  vs.  Chas.  Kbdiiniek,  alias  EaOi  Niek,  and 
though  the  boy's  name  is  Charles  Nick  and  the  father's  Eoeti 
Nick  it  is  not  certain  that  the  former  was  not  meant.  The  boy 
testifies  that  Nichols  Bros,  claimed  that  be  was  the  one  indebted 
to  them.  If  they  inteifded  to  sue  the  boy,  the  action  was  irregnlar 
in  that  the  defendant  was  an  infant,  saed  personally,  withont 
guardian.  Bat  the  judgment  is  not  therefore  void,  tfaoogb  it 
will  remain  subject  to  review  until  a  suflScient  time  after  the 
removal  of  the  disability  of  infancy  shall  have  elapsed  to  bar  such 
i-eview. 

In  any  event  the  judgment  of  the  justice  discharging  the 
attachment,  and  that  of  the  common  pleas  court  in  affirmance 
therefor,  were  erroneous,  and  the  same  most  be  set  aside  and  the 
rause  remanded  to  the  latter  court.  Proceeding  therefore  to 
render  the  judgment  which  the  court  of  common  pleas  should 
have  rendered,  the  judgment  of  the  justice  of  the  peace  dls- 
cbarging  the  attachment  is  reversed  because  it  is  contrary  to 
law  and  the  evidence,  and  the  catise  wiU  be  retained  in  the  eam- 
mon  pli?aH  for  retrial. 
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OOftFORATION  AND  ITS  OmCBItS  HU.D  LIABLE  ON  A  NOTE. 

Circuit  Court  of  Lorain  County. 

The  HtJiioN'  County  Banking  Company  v.  Tas  Obkblin  Cox- 

PANT,  J.  C.  Hill  and  Albert  E.  Hay. 

Decided,  April  26,  1911. 

PromitioT]/  Note  Bigned  by  Corporation  Name  and  Offtceri  Namet — ■ 
Ogfceri  XMible,,When. 

When  the  words  "we  or  either  of  ub"  and  other  kindred  phrases  ap- 
pear in  the  body  ot  a  promlaaory  note,  elsaed  by  the  proper  offlcere 
of  a  corporation  In  the  corporate  name,  but  underneath  the  cor- 
porate name  said  offlcere  algn  their  own  names,  though  they  afllx 
thereto  their  appropriate  offlclal  titles  as  such  offlcera,  the  note 
will  be  construed  as  the  note  of  the  corporation  and  of  said  of- 
ficers, aa  Individuals.    Aunggl  v.  Crevue.  72  0. 9..  651,  distinguished. 

Hbnby,  J. ;  Winch,  J.,  and  Marvin,  J.,  conour. 

The  parties  stand  here  as  they  stood  below.  There  the  court 
sustained  the  demurrer  of  the  defendants  Hill  and  Hay  to  the 
petition  of  the  plaintiff  praying  personal  judgments  against 
each  of  them  as  well  as  the  Oberlin  Gas  &  Electric  Company  npon 
a  promisBory  note  as  follows : 
■'$2,500.00  Oberlin,  Ohio,  Dbcbmbbb  29,  1909. 

"Pour  months  after  date,  for  valne  received,  We  or  either  of 
us,  promise  to  pay  to  the  Huron  County  Banking  Company  of 
Xorwalk,  Ohio,  or  order,  at  it«  banking  office,  twenty-five  hundred 
and  00-1 OO— dollars,  with  interest  at  the  rate  of  7  per  cent,  per 
ammm,  payable  semiannually,  having  deposited  with  said  bank- 
ing company  the  following  described  property,  to-wit:  eight  (8) 
first  Consolidated  6  per  cent.  Mortgage  Bonds  of  the  Oberlin  Qas 
&  Electric  Company  par  value  $500  each;  same  being  Nos.  329- 
S36  inc.— as  collateral  security  for  the  payment  of  the  above 
indebtedness  of  the  undersigned  to  said  banking  company.  The 
extension  of  the  time  of  payment  or  renewal  of  the  indebtedness 
evidenced  by  this  note,  shfdl  in  no  way  release  the  ondersigiied 
or  either  of  them,  or  the  collateral  security  above  described,  or 
any  substituted  or  additional  security  whit>h  may  be  famished; 
and  we,  or  either  of  us,  hereby  agree  to  deposit  with  said  banking 
company,  upon  its  deniand,  snch  additional  eollateral  secority 
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as  said  banking  eompany  may  from  time  to  time  taqain.  On 
the  non-performance  of  the  f or^piing  oonditioiiH,  provuioiw  and 
agi-eeuieuUi  as  to  furnishing  additional  collateral,  or  upon  the 
non-payment  of  the  above  mentioned  liability,  then  and  in  either 
case,  we  or  either  of  us  hereby  authorize  and  empower  the  said 
ha  Tilting  company  to  sell,  a^gn  and  deliver  the  whole  or  any  part 
of  the  above  securities  or  any  sabetitutes  therefor,  or  an;  addi- 
tions thereto  at  any  brokers'  board  or  at  public  or  private  saie  at 
the  opinion  of  said  banking  company  or  of  any  one  or  more  of  its 
officers  without  eithei^  public  advertisement  or  perBonal  notice 
to  us  or  either  of  us,  both  of  which  are  hereby  expready  waived. 
If  said  securities  are  sold  at  public  sale  the  said  banking  com- 
pany may  itself  purchase  the  whole  or  any  part  thereof,  free  from 
all  rights  of  redemption  on  the  part  of  us  or  either  of  oa, 
which  right  is  hereby  waived  and  released ;  and  after  deducting 
all  legal  and  other  costs  and  expenses  for  collection,  sale  and 
delivery  of  said  securities,  the  residue  of  the  proceeds  of  such 
sale  or  sales  so  made  shall  be  applied  upon  the  payment  of 
the  above  liability ;  the  overplus,  if  any,  to  be  paid  to  us,  or  either 
of  us. 

' '  The  Obbbun  Gas  &  Elbotbic  Co., 
"J.  C.  Hnj;.,  Pbcsidbnt, 
"AiABBT  E.  Hat,  Trbasifbb.  " 

There  are  no  endorsements  nor  credits  upon  said  note. 

We  hold  that  the  words  "or  either  of  us,"  and  other  kindred 
phrases  in  the  body  of  this  note,  distinguish  this  ease  from  that 
of  Aungxt  v.  Creqiie,  72  Ohio  St.,  551,  which  decided  that: 

' '  Rut  where  a  promissory  note  is  signed  by  the  pTf^tet  officer 
(if  a  eori)oration  in  tlie  corporate  name,  and  underneath  the  eor- 
poratc  name  he  si^ns  his  own  name,  affixing  thereto  his  appro- 
jiriatc  officinl  title  as  an  officer  of  said  corporation,  in  the  absence 
of  niiything  in  the  body  of  the  instrument  reqniring  a  difFerent 
construction,  such  note  will  be  eonstraed  and  held  to  be  the  note 
of  the  corporation  only,  and  not  the  note  of  the  officer  so  signing, 
or  the  .ioint  note  of  such  officer  and  the  corporation," 

Judgment  reversed  for  error  in  sustaining  demurrer,  and  cause 
remanded. 
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PASSBNCUL  WJUUD  WnOLC  WAITVIC  FOR.  TRAIN. 

Circuit  Court  for  Coshocton  County. 

CuBTis  E.  Smith  v.  The  PiTTSBURaH,  Cincinnati,  Chicago  & 

St.  Louis  Railway  Company." 

Decided,  November  Term,  1911. 

NegUffcnce — Duty  of  Ptutenger  While  on  Railway  Oompany't  PremUea 
— So  Recovery  Jot  Infury  from,  Being  Struck  by  a  Train,  When. 

An  Intending  paaeenger  waiting  tlie  arrival  of  his  train  Is  bound  to  u*e 
reasonable  care  for  bis  own  safety  while  on  the  company's  premiseii. 
and  he  is  guilty  of  contributory  negUsence  which  bars  recovery  for 
mjurlea  from  being  struck  by  a,  train,  when  he  attempts  to  pass 
from  one  waiting  platform  to  another  and  In  Ho  doing  crosses  a 
track  without  looking  to  see  whether  there  la  a  train  approaching. 

Anderson  <£  Anderson,  for  plaintifl  in  error. 
Frank  E.  Pomerene,  coatra. 

SHOELDe,  J.;  VooRHBSs,  J.,  and  PowBU,,  J.,  concnr. 

This  is  a  proceeding  in  error  to  reverse  the  jnt^ment  of  the 
conrt  of  common  pleas  of  this  county  in  an  action  hrought  by 
Cortis  E.  Smith  against  the  Pittsburgh,  Cincinnati,  Chicago  & 
St.  Louia  Railway  Company  to  recover  for  personal  injuries 
claimed  to  have  been  sustained  by  him  by  reason  of  the  negli- 
gence of  the  defendant  company. 

The  plaintiff  in  error  complains  of  the  action  of  the  eoart 
below  in  several  respects,  as  appears  in  his  petition  in  error 
filed  herein  for  the  reversal  of  said  judgment,  but  the  principal 
atw  complained  of,  and  which  alone  was  argued  to  this  court, 
is  that  said  court  erred  in  directing  the  jury  to  return  a  verdict 
for  the  defendant  company,  at  the  close  of  the  plaintiff's  testi- 
mony, upon  the  motion  of  the  defendant  company,  because  the 
plaintiff's  testimony  failed  to  show  negligence  upon  the  part 
of  the  defendant  company,  and  hecanse  said  testimony  clearly 

•Afflrmed  br  the  Supreme  Conrt  without  opinion,  Smith  v.  P..  C,  O.  d 
Bt.  L.  noiVioay  Co.,  S8  Ohio  State,  586. 
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showed  negligence  on  the  part  of  the  plaintiff  which  directly 
contributed  to  his  iajuries. 

From  the  record  in  this  case  it  appears  that  railroad  tracks 
were  located  on  either  aide  of  the  defendant  company's  pas- 
senger station  at  Carnegie,  Penn^lvania,  where  the  accident  re- 
sulting in  the  plaintiff's  injuries  occnrred;  that  the  tracks  on 
the  north  side  of  said  station  were  used  by  the  trains  of  the 
defendant  company  running  to  and  from  Pittsburgh,  Pennsyl- 
vania, from  Carnegie  and  to  points  beyond ;  that  two  pUtfornia 
were  constructed  about  said  station,  on  the  north  side  thereof, 
for  the  convenience  and  accommodation  of  passengers  taking 
passage  on  said  trains — one  immediately  up  to  and  along  the 
side  of  said  station,  running  srveral  feet  eastwardly,  and  extend- 
ing in  width  close  to  the  inner  rail  of  the  firot  of  said  tracks 
nearest  to  said  station,  and  the  other  between  the  second  and 
third  rails  of  said  tracks  running  parallel  with  said  first  de- 
scribed platform,  and  for  about  the  same  distance;  that  a  plank 
walk  was  also  constructed  between  said  named  platforms,  mn- 
ning  north  and  south ;  that  the  plaintiff  below  waa  at  said  com- 
pany's station  on  the  day  of  said  accident  and  procured  trans- 
portation from  Carnegie  to  Pittsburgli ;  that  at  said  time  and 
place  there  was  present  oil  and  about  said  platforms  and  in  and 
about  said  station  a  large  number  of  people ;  that  about  tiie  time 
the  train  which  said  plaintiff  intended  taking  for  Pittsbnrgh  was 
due  at  Carnegie,  and  was  approaching  said  station,  he  hastily 
made  his  way  through  the  throng  of  people  assembled  on  said  . 
first  named  platform,  for  the  purpose  of  crossing  over  said 
plank  walk  to  said  second  platform,  to  enable  him  to  go  aboard 
said  train  from  that  place,  supposing  and  believing,  as  he  testi- 
fied, that  said  train  would  enter  and  stop  upon  the  tracks  im- 
mediately north  of  said  second  d^cribed  platform,  at  said  sta- 
tion, and  in  so  doing  the  pilot  on  the  engine  attached  to  said 
approaching  and  moving  train  struck  him,  causing  the  injuries 
complained  of. 

An  examination  of  the  record  in  this  case  shows  that  the 
plaintifE  below  was  not  a  total  stranger  to  the  surroundings  about 
said  station,  and  while,  perhaps,  it  can  not  be  said  he  was  fa- 
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miliar  with  them,  he  testified  that  be  had  b^f-re  that  time  taken 
passage  on  the  defendant  company's  traina  several  times  from 
said  station  to  Pittsbui^h,  §o  that  he  had  some  knowledge  of 
tfae  locatiOD  of  the  tracks  and  prt^erty  conditions  in  and  about 
said  station. 

Coonsel  for  plaintiff  in  error  contend  that  the  testimony  shown 
that  the  plaintiff  in  error,  in  attempting  to  croaa  over  said  plank 
.  walk  between  the  said  platforms,  believed  it  was  necessary  for 
bim  to  do  bo,  that  he  m^ht  enter  a  car  of  said  train  from  the 
second  named  platform.  If  such  was  his  belief  it  waa  a  mistaken 
belief,  for  the  t^imony  shows  that  the  defendant  company's 
trains  ronning  to  Pittsburgh,  ordinarily  at  least,  approached  said 
station  upon  the  tracks  south  of  said  platform,  and  not  north  of 
it,  and  the  plaintiff's  own  testimony  leaves  the  matter  in  no 
little  doubt  as  to  what  he  himself  thought  in  this  respect,  for 
he  testified  that  be  entered  said  company's  ears  in  going  to 
Pittsburgh  sometimes  from  one  platform,  and  at  other  times 
from  am>tfaer. 

But  aside  from  this  phase  of  the  case,  connected  as  it  is  with 
the  implied  invitation  of  the  company  for  its  passengers  to  cross 
over  on  said  plank  walk  to  the  second  platform  to  take  passage 
<m  the  trains,  it  is  contended  by  the  plaintiff  in  error  that  said 
company  was  guilty  of  negligence  in  not  signaling  its  approach 
to  said  station  by  ringing  the  bell  and  sounding  the  whistle  on 
the  engine  attached  to  said  train.  While  we  recognize  that  the 
failure  to  do  this  mi^ht  be  such  negligence  as  to  subject  the  said 
company  to  liability,  under  certain  conditions,  in  case  of  an 
accident,  and  if  in  the  exercise  of  ordinary  care  it  was  necessary 
to  do  so,  even  as  ti  precautionary  measure  for  the  safety  of  the 
people  gathered  in  and  about  said  station,  and  assuming  that 
said  company,  through  its  employees,  in  charge  of  said  train, 
was  negligent  in  this  respect,  the  inquiry  arises  as  to  whether 
the  plaintiff  in  error  was  free  from  fault  T  "While  said  company, 
in  the  exercise  of  ordinary  care,  was  required  to  provide  and 
maintain  such  accommodations  at  said  station  as  were  reasonably 
■ate  and  adequate  to  protect  him  against  accident  and  danger,  it 
was  likewise  incumbent  upon  the  plaintiff  in  error  to  use  like 
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care  for  his  own  safety.    What  does  the  record  discIosA  in  thin 
respect  f 

By  referring  to  pages  65  and  66  of  the  record,  the~plaintiff 
in  error,  on  cross-examination,  when  interrogated  upon  the  in- 
cidents immediately  preceding  the  accident,  testified  as  follows : 

"Q.  Do  you  still  say  that  you  couldn't  have  stood  at  the 
outer  edge  of  the  platform,  where  others  were  standing  at  the 
platform,  and  look  down  the  track  a  piece!  A.  I  could  if  I 
was  on  the  track. 

"Q.  I  mean  before  you  stepped  down  (m  the  track.  A.  I 
might  if  I  had  walked  up  and  peeked  out  around. 

"Q.  Any  diflBculty  in  seeing  a  part  of  the  way  down  the 
track t    A.-  It  isn't  customary  for  people  to  do  that. 

"Q.    Couldn't  yon  have  done  thatt    A.  I  suppose  I  could. 

"Q.  There  wasn't  the  ^Lightest  difficulty  before  yon  stepped 
down  on  the  track  T  A.  If  I  had  stopped  there  somebody  would 
have  bumped  against  me  or  knocked  me  over.  I  have  no  right 
10  blockade  the  way." 

This  testimony  furnishes  its  own  comment.  The  witness,  if 
he  did  not  see  the  approaching  train  before  reaching  the  edge 
of  the  platform,  knew  it  was  about  due,  and  yet  with  this 
knowledge,  he  attempted  to  pass  over  the  crossing  without  look- 
ing for  the  train,  as  he  testified,  and  was  injured.  Surely  be 
MtxdA  not  with  his  eyes  wide  open  walk  into  the  presence  of  dan- 
ger, for  had  he  looked  there  was  nothing  to  prevent  him  from 
seeing  the  approaching  train,  and  then  make  a  claim  for  dam- 
ages against  the  company  because  the  bell  on  its  engine  was  not 
rung  or  the  whistle  sounded. 

And  so,  too,  if  he  could  have  seen  the  train  and  avoided  the 
accident  by  the  exercise  of  ordinary  care  on  bis  part,  he  is  not 
entitled  to  recover.  And  further,  if  before  attempting  to  crosn 
said  walk  leading  from  the  first  to  the  second  platform,  he  was 
in  such  position  as  that  he  could  have  known  and  ought  to  have 
known  of  the  approaching  train  and  the  danger  confronting 
him,  and  with  this  knowledge  undertook  to  cross  said  walk  and 
was  injured  in  so  doing,  he  was  giiilty  of  such  contributory  neg- 
ligence as  would  defeat  his  right  to  a  recovery. 

"A  passenger  awaitii^  the  arrival  of  his  train,  is  boand  to 
use  reasonable  care  for  bis  own  protection  while  tm  the  com- 
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panr's  premiBeft,  and  failing  to  do  ao  will  be  denied  a  r&xrveey 
in  ease  of  a  resalting  in jnry. ' ' 

For  the  reaaoDB  stated,  we  think  there  was  no  error  in  the 
action  of  said  common  pleaa  court  in  directii^  the  jury  to  re- 
turn a  verdict  for  the  defendant  below,  and  the  judgment  of 
said  court  will  therefore  be  affirmed,  with  eoata.  Exceptions 
noted. 


rARTKirATKm  OT  MATERIAL  MEN  AND  LABOftBRS  UNDEK.  A 


Circuit  Court  of  Lorain  County. 
The  CLEnaiANp  Tsust  Company  v.  The  Villaob  or  Obbbun 

BT  AL. 

Dedded,  April  26,  1911. 

Mechanic'^  ijlen  Lavi- — FUlnff  Hworn  Statements  with  Owner  and  Coun- 
ty Recorder — Effect  of. 

Where  a  sub-contractor,  materUI-man,  laborer,  or  mecbanlc  has,  wltliia 
four  iDonthB  from  the  furnlshins  of  hie  materia.)  or  labor,  flled  his 
Bwom  and  Itamliod  Htatement  thereof  aa  proTlded'by  Bectlon  8324. 
General  Code,  and  aies  a  cop?  thereof  with  the  county  recorder, 
as  required  by  Section  S326,  General  Code,  all  other  sub-con  tractors, 
material-men,  laborers  and  mechanics  who  file  thetr  statements 
within  ton  days  thereafter,  as  provided  by  Section  S32S,  Oenersl 
Code,  are  thereby  let  In  to  participate  In  the  fund,  though  more 
than  tour  months  have  elapsed  since  their  claims  accrued. 

Henry,  J. ;  Winch,  J.,  and  Maevin,  J,,  eononr. 

Under  (General  Code,  Sections  8324  and  8328,  relating  to 
mechanics'  liens  and  attested  accounts,  we  hold  that  where  a 
sub-contractor,  material-man,  laborer,  or  mechanic,  has,  within 
four  months  from  the  furnishing  of  his  material  or  labor,  filed 
hia  sworn  and  itemized  statement  thereof  as  provided,  by  the 
former  section,  and  files  a  copy  thereof  with  the  county  recorder 
as  required  by  General  Code,  8326,  all  other  Bub-contrectom, 
material-men,  laborers  and  mechanics,  who  file  their  statements 
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within  ten  days  thereafter,  as  provided  by  Qeneral  Code,  6328, 
are  thereby  let  in  to  participate  in  the  fund,  though  more  than 
four  months  have  elapsed  siiwjc  their  claims  accrued.  The 
statutes  in  <|ue8tion,  having,  as  we  read  them,  expressly  so  pro- 
vided, we  are  not  at  liberty  to  construe  them  otherwise. 

Under  General  Code,  8334,  the  transfer  of  the  avails  of  his 
contract,  by  the  head  contractor  to  the  plaintiff  here,  is  made 
subject  to  valid  elsims,  of  tbe  sort  above  described,  npon  the 
fund  in  the  hands  of  tbe  defendant,  and  the  plaintiff  is  entitled 
to  nothing  until  those  claims  are  paid.  So  also  the  ass^^ee  in 
insolvency  of  the  head  contractor  is  not  entitled  to  fees,  for  him- 
f«elf  or  hia  counsel  out  of  this  fund,  for  finishii^  the  contract. 
The  assignee's  services  were  not  a  continuation  of  the  assigaor's 
business,  petitioned  for  and  ordered  by  the  court,  pursuant  to 
General  Code,  11125;  and  no  special  allowance  therefor  in 
prejudice  of  the  valid  claim  of  the  other  parties  to  this  action, 
can  be  made,  under  General  CoHp.  11144,  ont  of  the  avails  of 
said  contracts. 

A  decree  may  be  t.aken  as  in  the  conrt  below. 


ntOCKDURE  FOK.  NtEACH  OF  CONTItACT. 

Circuit  Court  of  Suminlt  CouDty. 

The  Magadore  Stonew.vke  Co.  v.  Thomas  Hibbs. 

Decided.  April  12,  19U. 

Action  an  Contract  or  for  BretKh  of  it — What  ltu$t  6e  AlJ^ei — 
Meaavrc  of  Damage*. 

In  an  actlou  growing  out  of  a  contract  for  work  and  labor,  where  tbe 
plalatffl  relies  upon  repudiation  of  tbe  contract  before  its  com- 
pletion by  him,  he  Bhould  aue  for  its  breach;  If  he  allegea  full  per- 
tormance.  he  must  prove  It,  and  In  such  case  the  measure  of  hla 
recovery  1h  tbe  reasonable  value  of  the  work  and  not  the  sums 
expended  to  accomplish  It. 

Henry.  J.;  Winch,  J.,  and  Marvin,  J.,  concur. 
. .  The  paTtiee  to  this  proceeding  in  error  stand  here  in  the  rela- 
tion opposite  to  that  in  which  they  stood  below.     The  action 
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was  appealed  to  the  court  of  commos  pleas  from  that  of  a  jnstioe 
of  the  peace.  Hiora  recovered  a  judgment  on  the  following  caose 
of  -action  aet  forth  in  his  second  amended  petition,  which  alleges 
"that  the  defendant,  the  Mogadore  Stoneware  Company,  is  in- 
debted to  him  in  the  sum  of  $285.95  for  work  done,  labor  per- 
formed end  money  paid  out  by  him  for  said  company,  at  its 
special  instance  and  request  under  a  contract  entered  into  by 
and  between  this  plaintiff  and  said  defendant  company,  where- 
by and  by  the  terms  of  which  contract  the  plaintiff  was  to  open 
for  the  defendant  company  a  clay  mine  on  what  is  known  as  the 
Webb  farm  in  Springfield  township.  Summit  county,  Ohio.  He 
further  says  that  said  contract  was  entered  into  verbally  on  or 
about  the  10th  day  of  May,  1908,  by  and  between  plaintiff  and 
the  said  Afogadore  Stoneware  Company,  and  through  Charles 
F.  Sheeby,  its  general  manager  and  agent,  said  Sheeby  then  and 
thereby,  in  the  making  of  said  contract  with  this  plaintiff,  act- 
ing as  sncb  general  manager  and  agent  of  the  defendant  com- 
pany on  its  behalf.  Plaintiff  further  says  that,  acting  under 
nnd  in  .performance  of  xaid  contract  so  entered  into  as  afor^aid, 
he'prooeied«d  to  and  did  open  a  cLay  mine  for  the  defendant  com- 
pany- ;  that  in  performing  said  work  under  aforesaid  contract  he 
paid  to  the  several  persons  named  below,  for  work  and  labor 
done  and i^erf ormed  by  them  in  the  opening  of  the  said  mine  by 
this  plaintiff  for  the  defendant  company,  the  sums  of  money 
l)er*diwfter  immediately  following  set  forth." 
•  After  itemizing  at  length  his  accounts  and  ontlays  for  labor, 
the  6««>nd  amended  petition  continues:  "Plaintiff  further  says 
that,  acting  nnder  and  in  performance  of  said  agreement,  he 
nlso  made  the  following  expenditure  of  money  for  material  used 
in  doing  the  work  of  opening  aaid  clay  mine."  The  items  are 
thnt  set  forth. 

Thp  petition  concludes  with  averments  concerning  Sheebyls 
Bnthority  to  rnnke  said  contract,  the  company's  receipt  and  reten- 
tion of  the  benefits  of  the  labor  performed  and  expenditures  made 
thereunder,  and  the  fact  that  the  said  sum  of  ^285.95  for  which 
jndgmient  is  prayed,  is  due  and  wholly  nnpaid. 

The  facte^  as  testified  to  by  Hiers,  are  that  on  April. 11,  1909. 
be  agrefld  verbally  with  the  stoneware  company  to  open  Qie  lat- 
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ter's  clay  mine  to  the  clay  for  the  Bum  of  $50,  and  that  within  the 
inonth  he  completed  this  contract  and  received  hia  pay.  '  On 
April  27,  they  entered  into  a  further  contract  in  writing,  "to 
continue  hs  long  as  the  parties  thereto  mutually  agree,"  for 
the  mining  of  clay  by  Iliers  for  the  company  at  fifty-five  cents 
a  ton.  Hiers  worked  one  day  under  this  contract  and  then 
threw  it  up,  hecanse  the  clay  wall  proved  to  be  bat  a  shell,  behind 
which  Wias  an  old  abandoned  working.  Hiers  called  Sheeby's 
attention  to  this  and  asked  what  he  should  do.  Sheehy  said, 
"Go  ahead,  we've  got  to  have  the  clay."  Hiers  thereupon  con- 
tinued the  work  through  the  old  working.  He  had  four  or  five 
men  in  his  employ  for  about  two  months  and  furnished  slabs  and 
plank  for  timbering  the  mine.  Upon  applying  to  Sheeby  for 
an  advance  of  money  upon  his  contract  in  order  to  meet  his  dis- 
bursements, he  discovered  that  tlie  company  claimed  that  he  was 
still  working  under  his  first  contract  to  open  the  mine  to  the 
clay.  ^Meanwhile  pockets  or  pillars  of  clay  were  found  from  time 
to  time,  but  no  large  deposit  was  reached. 

Hiers  quit  his  work,  and  the  company  continaed  it  till  el^ 
in  lai^r  quantity  was  found;  but  the  company's  hnnness  lan- 
guished, and  was  !<oon  abandoned.  Hiers  sued  to  recover  what 
he  had  expended  under  his  alleged  third  contract,  and  the  com- 
jiany  counter-claimed  for  the  cost  of  completing  his  first  contract. 

The  theory  of  Hiers'  second  amended  petition  is  that  he  fally 
performed  hia  third  contract,  and  that  the  measure  of  hia  re- 
covery is  the  Amount  expended  by  him.  His  evidence  shows  that 
the  company  repudiated  the  contract  before  it  was  completed. 
He  should,  therefore,  have  alleged  the  fact  of  breach  by  the  com- 
pany instead  of  alleging  his  own  full  performance  of  the  con- 
tract. But  if  he  stands  upon  his  claim  of  performance,  he  mnst, 
of  course,  prove  it.  and  in  that  case,  the  meamire  of  recovery  is 
the  reasonable  value  of  the  work,  and  not  the  suma  expended 
to  accomplish  it.  The  second  amended  petition  does  not  state 
a  cause  of  action :  nor  is  the  evidence  or  the  charge  such  as  to 
cure  the  petition's  defects  after  verdict.  By  amending  his  peti- 
tion once  more,  the  plaintiff  may  be  able  to  recover.  Bnt  for 
three  reasons,  viz :  first,  that  the  petition  does  not  state  «  cause 
of  action :  secondly,  that  the  evidence  fails  to  support  the  aver- 
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meat  of  the  petition  that  the  alleged  contract  was  Cully  per- 
formed ;  and  thirdly,  that  the  charge  on  the  meaaure  of  recovery 
is  erroneous,  in  view  of  Hieni'  claim  of  full  performance  on  his 
part,  the  judgment  is  reversed  and  the  cause  remanded. 


TITUt  CLOUDIO  BY  C(M«>mON  M  WU» 

Circuit  Court  of  Wood  County. 

Chables  Barb  and  Albert  CMercbb  v.  Frank   E.  Swabtz. 

Decided,  October  28.  tB12. 

Speciflc  Per/ormoitce — Action  to  Enforce— Defetue  of  Imperfect  Title— 
Vncertaintu  at  to  Devolution  of  Title  Dnder  Condition  of  Devite. 

The  defense  of  Imperfect  title  Is  good  against  an  action  to  enforce 
speciflc  performance  of  a  contract  to  purchase  land,  whe^e  It  ap- 
pears ttat  tbe  plaintiffs  derived  their  title  from  one  who  took  by 
waj  of  devise  from  bis  father,  on  condition  that  should  he  die  with- 
out Issue  living,  "the  isnds  shall  descend  to  raj  other  children 
mentioned  in  this  will  share  and  share  alike,"  and  where  It  appears 
from  the  testimon;  that  the  devisee  Is  still  living  and  has  children 
living. 

Edward  Beverstock  and  E.  0.  McCleUand,  for  plaintifh. 
Btigene  Bheinfrank,  N.  R.  Harrington  and  0,  C.  Nearing, 
contra. 

WiLDHAN,  J.;  KiNKADE,  J.,  and  Richards,  J.,  concur. 

Thia  is  an  action  brought  to  this  court  by  appeal  to  enforce  the 
specific  performance  of  a  land  contract,  executed  June  7tb,  1910, 
and  partly  performed  by  payment  of  an  installment  of  the  pur- 
chaae  price.  The  contract  contemplated  complete  execution  by 
March  1st,  1911,  on  or  about  which  date  a  deed  was  tendered  by 
the  plaintiffs  to  tiie  defendant  and  refused.  The  claim  of  the 
defendant  is  that  by  the  terms  of  the  contract,  he  waa  to  have  a 
good  and  perfect  title  to  the  land  contracted  for;  that  subse- 
qoent  to  the  execution  of  the  contract  he  discovered  that  such 
title  could  not  be  obtained  and  granted  to  him  and  for  that 
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reason  lie  demanded  a  rescission  of  the  contract.  Notice  of  hia 
wish  for  such  rescission  had  been  given  prior  to  the  time  fixed 
foi'  the  complete  payment  and  transfer  of  title,  and  promptly 
upon  his  discovery  of  the  claimed  defect. 

The  claimed  title  of  the  plaintiffs  is  based  upon  the  conveyance 
of  one  James  Porter,  together  with  quit-claim  deeds  from  Por- 
ter's brothers  and  sisters.  James  Porter  and  his  brothers  and 
sisters  so  quit-claiming,  reasserted  by  the  plaintiffs  to  have  de- 
rived their  title  to  the  land  in  question  by  virtue  of  the  will  of 
Christopher  Porter,  their  father,  who  died  intestate  some  years 
before  the  execution  of  this  contract.  The  provision  of  said  will 
relating  to  the  present  controversy  devises  to  Jamea  Porter  the 
said  land,  charged  with  certain  payments  to  a  daughter  and  the 
widow  of  Christopher,  and  then  qualifies  the  devise  in  the  fol- 
lowing words: 

"The  devise  in  this  item  to  my  son  James  is  on  this  condition 
that,  should  he  die  without  issue  living,  the  said  lands  shall 
descend  to  my  other  children  mentioned  in  this  will  share  and 
share  alike." 

The  charge  upon  the  land  in  favor  of  the  daughter  and  widow 
has  been  extinguished  by  performance  subsequent  to  the  death 
of  Christopher,  leaving  the  question  only  as  to  the  character 
and  extent  of  the  title  devised  to  James,  freed  from  the  charge 
which  I  have  mentioned. 

It  ia  the  contention  of  the  defendant  that  the  title  of  Jam^ 
and  the  interest  of  his  brothers  and  sisters  joining  in  the  quit- 
claim deed  is  of  such  doubtful  character  as  to  justify  &  court  of 
equity  in.  refusing  a  decree  for  specific  performance.  This  con- 
tention is  based  upon  numerous  authorities.  But  they  need  not 
be  reviewed  by  us  in  view  of  the  emphatic  holding  of  the  Sn- 
preme  Court  of  our  own  state  in  the  ease  of  City  of  Tiffin  v. 
Shawkan,  43  0.  S.,  178.  T  quote  the  third  paragraph  of  the 
syllabua : 

"If  the  specifle  performance  of  such  a  contract  would  he 
harsh,  oppressive,  or  inequitable  in  its  consequences,  or  would 
leave  the  purchaser  with  a  doubtful  and  unmarketable  title,  the 
eonrt,  in  the  exercise  of  its  discretion,  will  refuse  to  decree  ita 
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perfonnaiLce  as  no  man  will  be  compelled  to  accept  a  doubtful 
tiUe." 

We  m^ht  cite,  as  counsel  have  done,  numerous  adjudications 
expressing  the  view  that  a  purchaser  under  land  contract  is  not 
compelled  to  accept  a  clouded  title,  one  unmerchantable,  or  which 
is  Iteely  to  involve  him  in  litigation  to  defend  it.  The  equity 
of  this  role  is  manifest,  and  we  have  no  hesitancy  in  assenting 
to  it  or  in  applying  it  to  the  conditions  presented  by  the  evidence 
in  the  case  at  bar.  In  saying  this  we  wish  not  to  be  understood 
as  departing  in  any  respect  from  the  construction  heretofore 
placed  by  this  court  upon  the  will  involved  in  the  title  to  land 
litigated  in  the  Anderson-Messenger  cases,  and  as  affirmed  by 
the  Supreme  Court  in  Anderson  v.  Realty,  79  0.  S.,  23. 

The  United  States  Circuit  Court  of  Appeals  has  adopted  a 
construction  in  conflict  with  the  one  obtaining  in  the  state  court, 
basing  its  decision  upon  the  case  of  Shaw  v.  Board,  18  0.  S.,  227. 

If  the  view  of  this  federal  court  were  to  he  adopted,  it  would 
place  the  title  to  the  real  estate  devised  in  the  issue  of  James 
Porter,  if  any  there  shall  be  living  at  the  time  of  his  death. 
It  is  disclosed  to  us  in  evidence  that,  although  he  was  unmarried 
at  the  date  of  his  father's  will,  be  is  now  the  father  of  four 
minor  children,  not  parties  to  the  litigation  before  us.  We  can 
not  say  that  there  is  no  possibility  of  their  surviving  their  father, 
James  Porter,  and  at  some  time  in  "the  future  asserting  title  to  ■ 
this  land.  If  they,  or  either  of  them  should  be  non-residents  of 
-  this  state,  the  result  might  be  litigation  in  the  Federal  court, 
which,  if  the  last  adjudications  in  that  court  on  this  subject 
should  remain  unreversed  by  the  Supreme  Court  of  the  United 
States  (in  which  we  understand  the  question  is  now  pending), 
the  result  would  be  disastrous  to  the  claimed  title  of  the  plaintiffs 
in  this  action  or  of  the  defendant  if  ordered  to  fnl6)l  the  con- 
tract of  purchase. 

Pot  reasons  stated,  decree  for  specific  performance  will  be 
refused.  The  defendant  has  made  payment  of  the  sum  of  $50o 
as  a  first  installment  of  the  purchase  price  and  one  negotiable 
note  for  a  lite  snm  given  by  the  defendant  to  pt:aintifFs  to  apply 
also  upon  the  purchase  price  of  the  land,  has  been  sold  to  some 
other  party  or  parties. 


164       CIRCUIT  COURT  REPORTS— NEW  SERIES. 

Sheller  V.  State.  [Vol.  IB  (N.8.> 

It  is  conceded  by  connse)  that  if  the  plaintiff  is  not  entitled 
to  specific  performance,  the  claim  of  the  defendant  for  reim- 
bursement  to  the  amount  of  $1,000  and  interest  thereon,  is  just 
and  should  prevail.     Judgment  may  be  taken  accordingly. 


PILOSECUnON  POK  KMBEZZLEMKNT  OF  OHE.  ACTINC  AS 
AGENT  AND  ATTORNEY. 

Circuit  Court  of  Hedloa  County. 

Emanuel  F.  Shellev  v.  State  op  Ohio.  " 

Decided,  May  23,  1911. 

Embessilement — yo  Limitations — Construction  of  Btatutea — Pimctiuilion 
—Evidence  in  Criminal  Coie^-Deflnition  of  Bmbeaslement. 

1.  There  ie  abundant  Huthority  In  this  state  for  dlBregardlag  or  re- 

arranging punctuation  of  statutes  In  order  to  elTectuate  tbe  evident 
meaning  at  tbe  LeglBlature. 

2.  The  three  year  limitation  in  Section  6E42,  Revised  Statutes,  applies 

only  to  the  period  within  which  different  converslonB  may  be  aggre- 
gated BO  aB  to  conHtltute  one  cml>eZEleinent.  and  does  not  inter- 
pose any  bar  to  the  prosecution  at  the  crime  of  embezzlement. 

3.  At  the  trial  of  one  Indicted,  tor  embezzlement  of  tunda  of  one  tor 

whom  be  had  been  appointed  guardian,  the  judgment  and  orders 
of  a  court  upon  exceptions  filed  to  the  accused's  Inventory  and 
accounts  as  guardian,  are  not  admlaslble  In  evidence. 

4.  The  nature  of  the  crime  of  embezzlement  is  such  that  although 

money  may  be  received  by  an  agent  or  servant  from  time  to  time 
as  It  comes  Into  bla  hands  lawfully,  there  may  be  no  completed 
crime  of  embezzlement  until,  having  thus  received  several  sums  at 
dilterent  times  he  finally  refuses  or  Is  unable  to  account  for  the 
aggregate  amount. 

5.  One  la  not  guilty  of  embezzlement  who  has  not  concealed  tbe  receipt 

of  money  alleged  to  have  been  embezzled,  but,  on  the  contrary, 
has  claimed  in  good  faith  to  keep  It  under  some  right  as  against 
the  owner. 

•Affirmed  by  the  Supreme  Court  on  grounds  stated  In  this  opinion. 
State  V.  BheJlev.  S6  Ohio  State,  4S1. 
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*■.  V.  Owen,  P.  N.  Patterson  and  Frank  Heath,  for  plaintiff 
in  error. 

Oeorge  Frey,  N.  M.  W<af,  C.  M.  Workman,  W.  J.  Weirick  and 
ff.  H.  McClure,  contra. 

HsNBT,  J. ;  Winch,  J.,  and  Mabvin,  J.,  concur. 

Plaintiff  in  error  was  convicted  of  embezzling  $15,000  Septem- 
ber 28th,  1904,  while  agent  and  attorney-in-fact  for  one  Panl 
Oliver,  the  trial  occurring  in  October,  1910,  upon  a  change  of 
venue  from  Ashland  to  Medina  county. 

The  first  error  assigned  involves  the  construction  of  Section 
6842,  Revised  Statutes  of  Ohio,  upon  the  question  of  the  three 
years  limitation  therein  prescribed  for  the  prosecution  of  em- 
bezzlers, the  indictment  in  this  case  havii^  been  returned  more 
than  three  years  after  the  date  of  the  offense  therein  charged. 

We  hold,  however,  that  the  concluding  clause  of  said  section 
should  be  read  as  if  there  were  commas  after  the  word  "time" 
and  "prosecution,"  and  none  after  the  word  "times," 

The  clause  as  thus  punctuated  will  then  read : 

"If  the  total  value  of  the  property  embezzled  in  the  same 
continuous  employment  of  term  of  office,  whether  embezzled  at 
one  time,  or  at  different  times  if  within  three  years  prior  to  the 
inception  of  the  prosecution,  amounts  to  or  exceeds  thirty-five 
dollars,  shall  be  imprisoned  in  the  penitentiary  not  more  than  j 

ten  years,  nor  less  than  one  year,  or,  if  such  total  value  ia  less  I 

than  thirty-five  dollars,  be  fined  not  more  than  two  hundred 
dollars,  or  imprisoned  not  more  than  thirty  days,  or  both." 

The  three  years  limitation  applies  only  to  the  period  within 
which  different  conversions  may  be  aggr^ated  so  as  to  consti- 
tute one  embezzlement,  and  does  not  interpose  any  bar  to  the 
prosecution  of  the  crime  of  embezzlement  generally. 

The  reasons  for  this  conclusion  are  well  pointed  out  in  State 
V.  Bailey,  19  0.  D.,  442 ;  see  also  State  v.  (Hbbs,  9  N.P. (N.S),  129.  j 

There  is  abundant  authority  in  this  state  for  disregarding  or  I 

rearranging  punctuation  of  statuteJi  in  order  to  effectuate  the  ' 

evident  pieaning  of  the  Legislature.  Albright  v.  Payne,  43  0.  S., 
15;  Shriedley  v.  State,  23  0.  8.,  140;  Slingluff  v.  Weaver,  66  0. 
a.,  629:  AlUft  v.  RimeU.  39  0.  S..  337;  HamUton  v.  Steamboat 
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HamUton,  16  0.  S.,  429 ;  Burgess  v.  Everett,  9  0.  S.,  428 ;  P(wi- 
coast  V.  Ruffen,  1  Ohio,  385,  386. 

We  hold  therefore,  that  this  prosecution  is  not  barred  by  any 
statute  of  limitation. 

A  further  aseiftninent  of  error  is  that  the  court  erred  in 
charging  the  .jury  as  follows : 

"Gentlemen  of  the  jury,  the  other  day  there  was  certain  evi- 
dence offered  in  this  case,  in  the  nature  of  records  of  the  pages 
of  the  journal  of  the  court  of  common  pleas  and  the  circuit 
court  of  Ashland,  as  to  the  two  items  of  accounts  in  the  ac- 
count of  E.  F.  Shelley,  as  guardian  of  Paul  Oliver,  being  one 
item  for  $10,000  and  another  item  for  $5,000;  there  were  other 
items,  but  I  simply  call  your  attention  to  these  two,  which  it  is 
claimed  by  the  state  were  items  embezzled  and  with  which  the 
defendant  is  charged  for  one  crime  of  embezzlement.  Now,  so 
far  as  those  two  items  are  concerned,  they  were  adjudicated  in 
the  court  of  common  pleas,  which  case  was  afGrmed  by  the  cir- 
cuit court,  and  the  court  admits  the  records  of  those  two  courts 
upon  the  question  as  to  whether  or  not  those  two  items  were  l^al 
items  of  charge  for  which  Shelley  should  have  been  credited  as  to 
whether  the  cliarges  simply  were  legal,  and  they  are  admitted 
for  no  other  purpose."     (Bill  of  exceptions,  pages  89  and  90.) 

The  adjudication  referred  to  is  the  judgment  and  orders  of 
the  court  upon  the  exceptions  filed  to  Shelley's  inventory  and 
accounts  as  guardian  of  said  Oliver's  estate,  to  which  office  he 
was  appointed  October  4,  1904,  after  having  had  virtualy  sole 
chaise  of  his  ward's  property  for  some  five  months  previous  to 
that  date,  by  virtue  of  a  general  power  of  attorney  appointing 
him  the  attorney-in-fact  of  said  Oliver. 

For  some  years  prior  to  1904,  the  accused  claims  to  have  done 
much  business  for  Oliver.  In  his  accounts  as  guardian,  he 
charges  himself  with  assets  received  both  before  and  after  the 
date  when  said  guardianship  commenced,  and  seeks  to  credit  him- 
self with  $15,000  compensation  for  his  services  in  all  said  capaci- 
ties, including  $10,000  for  services  before,  and  $5,000  for  ser- 
vices during  the  guardianship.  These  credits  were  both  disal- 
lowed in  the  adjudication  referred  to,  and  the  record  of  that 
proceeding  constitutes  the  backbone  of  the  proof  of  guilt  in  this 
prosecution. 
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In  Gee  v.  State,  60  0.  S.,  485,  it  was  held  that: 

"Od  the  trial  of  the  isauea  joined  hy  a  plea  of  not  guilty 
to  an  ioforniatioii  or  an  indictment  chaining  the  defendant  with 
wUlfully  and  negligently  failing  to  support  his  illegitimate  child, 
the  record  of  a  bastardy  proceeding  instituted  by  the  mother 
of  the  child  in  which  the  defendant  was  adjudged  to  be  its 
reputed  father  is  not  admissible  evidence." 

The  per  curiam  opinion,  60  0.  S.,  486,  is  as  follows: 

"The  record  offered  is  not  competent  under  the  general  rule 
that  in  a  criminal  proceeding  the  record  of  a  civil  action  can 
not  be  introduced  to  establish  the  facts  on  which  it  was  rendered. 
The  judgments  offered  followed  verdicts  which  might  have  been 
lawfully  returned  upon  a  mere  preponderance  of  evidence.  A 
higher  degree  of  evidence  was  required  to  convict  under  the  in- 
dictment and  the  information.  Qreetdeaf  on  Evid^ce,  Section 
437 ;  Britton  v.  State,  77  Ala.,  302 ;  Siker  V.  Hopper,  35  Vt.  457." 

In  view  of  the  foregoing  authority,  wc  hold  that  the  judg- 
ments disallowing  Shelley's  claims  for  compensation  ought  not 
to  have  been  received  in  evidence.  They  were  not  admissible  for 
any  purpose,  although  it  was  discretional  with  the  court  to  allow 
or  disallow  the  claim  of  $5,000  for  compensation  to  the  guardian. 
This  could  have  nothing  whatever  to  do  with  Shelley's  embezzle- 
ment of  said  amount  before  the  guardianship  began. 

As  to  the  $10,000  the  adjudication,  founded  not  upon  the 
exercise  of  judicial  discretion,  but  strictly  upon  proof,  was 
nevertheless  predicable  upon  a  rule  of  evidence  requiring  only 
a  preponderance  instead  of  proof  beyond  a  reasonable  doubt.  In 
other  words,  it  required  no  production  of  the  record  of  another 
case  to  show  that  Shelley  was  not  (since  he  could  not  be)  en- 
titled to  guardian's  fees  September  28,  1904,  not  only  before 
their  allowance  by  the  court,  but  before  the  guardianship  began; 
neither  does  the  fact  that  he  was  adjudged  in  a  civil  proceeding 
not  to  have  earned  $10,000  prior  to  the  guardianship  tend  to 
prove  in  this  proceeding  that  his  claim  to  compensation  in  that 
amount  on  said  date  was  unwarranted. 

We  hold,  therefore,  that  the  court  erred  in  admitting  said 
evidence,  and  in  charging  thereon  as  above  indicated. 
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Third,  we  see  no  reason  why  the  court  should  have  refued 
the  first  and  fifth  special  request  to  charge  (bill  of  exceptions, 
92  and  93)  as  follows: 

' '  1st.  The  nature  of  the  crime  of  embezzlement  is  sach  that 
although  money  may  be  received  by  an  agent  or  servant  from 
time  to  time  as  it  comes  into  his  hands  iawfolly,  there  m^  be 
no  completed  crime  of  embezzlement  until,  having  thus  re- 
ceived several  sums  at  different  times,  he  finally  refuses  or  ia  on- 
able  to  account  for  the  aggregate  amount. 

"5th.  The  court  instructa  you  that  if  the  defendant  haa  not 
concealed  the  receipt  of  the  money  alleged  to  h^ve  been  em- 
bezzled, but  has  claimed  in  good  faith  to  keep  it  under  aome 
right  as  against  the  owner,  then  he  is  not  gnilty  of  embezzle- 
ment, and  your  verdict  should  not  be  guilty."  Yonng  V.  State^ 
26  C.  C,  747 ;  1  McClmn's  Criminat  Law,  641. 

Wc  do  not  understand  that  a  demand  for  the  property  alleged 
to  have  been  embezzled  must  in  all  cases  have  been  made  by  the 
owner  upon  the  accused,  in  order  to  lay  a  foundatioD  for  a 
prosecution.  Refusal  of  such  a  demand,  when  properly  made, 
would  of  course  be  evidence  of  conversion  and  embezzlement, 
except  as  circumstances  might  exist  excusing  such  non-com- 
pliance. In  this  case,  however,  we  fail  to  discover  any  evidences, 
except  that  which,  as  above  indicated,  is  clearly  iucompetent,  to 
show  that  Sbelley  bad  converted  any  part  of  the  estate  to  his 
owu  use,  or  that  he  has  failed  to  account  for  and  pay  over  the 
same  to  those  properly  entitled  thereto.  "With  the  incompetent 
eliminated,  there  is  not  enough  left  whereon  to  found  a  verdict 
of  conviction.  The  several  motions,  including  the  motion  for 
new  trial  by  which  thi.s  point  was  raised  and  saved,  were 
erroneously  overruled. 

We  have  examined  all  the  numerous  rulings  on  evidence  not 
alrendy  disposed  of  without  finding  any  such  prejudicial  error 
therein  as  to  warrant  reversal  upon  that  ground;  but  for  errors 
above  indicated,  to-wit.  the  admission  in  evidence  of  the  record  of 
the  eivil  onse  or  cbscs,  the  court's  charge  with  respect  thereto,  the 
refusal  of  the  court  to  ^''SDt  the  first  and  fifth  special  requests 
to  charge  presented  by  the  defendant  below,  and  for  overruling 
the  motion  for  new  trial  upon  the  ground  that  the  competent 
evidence  was  not  sufficient  to  warrant  convietion,  the  judgment 
is  reversed  and  the  cause  remanded. 
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UABBJ1T  OP  ENIXmailL  <V  THE  LAST  OF  A  SERIES  OF 
NOTES  SECURED  KY  MORTGAGE. 

Circuit  Court  of  Medina  Countr- 

Thomas  Febrihan  v.  The  Savikos  Deposit  Bank. 

Decided,  May  23,  191}. 

EnOorter  of  Latt  of  Series  of  Notei  Secured  Av  Mortgaee—Agreement 
to  Releate  Eniorser — Stipulation  in  Mortgage  aa  to  A.H  Hotel  Be- 
coming Due,  Not  Binding  on  Eiutorter— Effect  of  Judgment  in  Fore- 
cloiure  Cote. 

1.  One  who  has  endorsed  tbe  la«t  of  a  series  ol  notes  secured  by 

mortgage  upon  aa  agreement  that  he  Is  to  be  released  from  his 
endorsement  upon  the  payment  of  the  flrat  note  of  tbe  series  by 
the  maker,  his  heirs  or  aaslgiiB,  Is  not  entitled  to  such  relief  upon 
payment  of  tbe  first  note  out  of  the  proceeds  of  sale  of  tbe  mort- 
gaged land  upon  foreclosure. 

2.  To  charge  an  endorser  of  the  last  ot  a  aeries  of  notes  secured  by 

mortgage,  It  Is  to  be  deemed  due  according  to  Its  terms.  Irrespec- 
tive of  an  agreement  In  the  mortgage  that  all  should  become  due 
upon  failure  to  pay  one;  hence  an  adjudication  In  a  foreclosure 
of  said  mortgage,  brought  against  the  maker  and  endorser  of  the 
notes  before  the  endorsed  note  Is  due  Is  not  a  bar  to  another  ac- 
tion against  tbe  endorser  after  said  note  becomes  due. 

Lee  Elliott  and  J.  W.  Seymour,  for  plaintiff  in  error. 
Frank  Spellman,  contra. 

Henby,  J. ;  Winch,  J.,  and  Marvin,  J,,  concur. 

The  parties  to  this  proceeding  in  error  stand  in  the  relation 
opposite  to  that  in  which  they  stood  below.  The  action  then  was 
one  bronght  by  the  bank  against  Ferriman  on  his  guaranty  and 
endorsement  of  two  notes. 

In  the  common  pleas  court,  a  jury  was  waived  and  this  cause 
submitted  to  the  court  (Hon.  George  Hayden,  Judge)  upon  the 
petition,  answer,  reply  and  an  agreed  statement  of  facts,  As  ap- 
pears by  the  bill  of  exceptions. 

The  court  (sitting  as  a  jury)  found  for  tbe  plaintiff,  the  Sav- 
ings Deposit  Bank  Company,  and  rendered  judgment  against  the 
defendant,  Thomas  Ferriman. 
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VALUATKW  or  REAL  ESTATC  rOft.  TAXATKW. 

Circuit  Court  of  Summtt  County. 
Elias  S.  Day  et  al  v.  Abthuk  J.  Week  kt  al. 
Decided,  June  2,  ISll. 
Cit]/  Board  of  Review — Powers  of. 
A  city  board  at  review,  under  SectloD  66Z4,  General  Code,  has  power 
to  make  wholesale  increases  in  the  valuation  of  real  estate  In  the 
cit7  as  fixed  by  the  quadrennial  appraisers,  without  mabjng  corre- 
sponding decreases. 

Geo.  M.  Anderson  and  Charles  Howland,  for  plaintiff  in  error. 
F.  J.  Rockwell,  C.  T.  Grant,  N.  M.  Gremberger  and  J.  Taylor, 
contra. 

Makvin,  J. ;  Winch,  J.,  and  Henry,  J.,  concur. 

The  petition  in  this  appeal  challenges  the  power  of  the  Akron 
city  board  of  review,  under  General  Code,  5624,  to  m&ke  whole- 
sale increases  in  the  valuations  of  real  estate  in  said  city,  as 
fixed  by  the  quadrennial  appraisers,  without  making  eorreepoad- 
ing  decreases.  We  understand  that  the  question  of  the  con- 
stitutionelity  of  the  statutes  involved  is  no  longer  pressed.  If, 
however,  it  be  relied  on,  it  is  sufficient  now  to  say  that  no  such 
clear  case  of  confiict  with  any  constitutional  provisions  is  here 
presented  as  to  warrant  our  so  holding.  On  the  question  of 
notice,  too,  the  opportunity  afforded  by  law  for  a  hearing,  after 
the  increases  were  resolved  upon  and  made  public,  satisfies  the 
constitutioufll  guaranty  of  due  process  of  law.  The  power  of 
the  board  is  then  the  sole  question  before  us. 

The  present  policy  of  tlie  law  is  more  clearly  defined  by  the 
act  approved  March  2,  1911,  Section  5624-1  whereof  provides 
that: 

' '  Boards  of  review  for  municipal  corporations  sitting  aa  boards 
of  equ^ization  and  revision,  shall  have  and  exercise,  in  so  far  as 
the  same  may  be  applicable,  all  the  powers  and  perform  all  the 
duties,  and  be  governed  by  the  same  rule  and  limitations,  con- 
ferred or  imposed  by  the  law  upon  the  annual  coont?  boards  of 


CIBOUIT  COURT  RBPOKTS— NEW  SERIES.       178 
1914.1  Summit  County. 

«qnalization  of  real  and  personal  propert?,  moneys  and  credits, 
and  qnadrennial  county  boards  of  equalization  of  real  property 
outside  of  cities,  and  such  boards  sitting  as  boards  of  rerision," 
etc. 

Thia  set  was  not,  however,  in  force  when  the  increases  com- 
plained of  were  made :  but  it  may  aid  in  the  construction  of  the 
pre-existing  law  (General  Code,  Section  5624),  though  phrased 
more  concisely  than  Revised  Statutes,  Sections  2819-1,  must,  un- 
less the  contrary  is  plainly  intended,  be  deemed  to  be  identical 
with  it  in  meaning  (S(o(e,  ex  rel,  v.  Commissioners,  36  0.  S., 
326).  It  now  defines  the  powers  and  duties  of  municipal  boards 
of  review  as  the  same  as  those  "provided  by  law  for  all  other 
monicipal  boards  of  etjualization  and  revision,"  It  formerly 
defined  them  as  the  same  as  those  "conferred  upon  or  required 
of  the  annual  city  board  for  the  equalization  of  the  value  of  real 
and  personal  property,  moneys  And  credits;  the  decennial  city 
board,  for  the  equalization  of  the  value  of  real  property;  and 
the  annual  city  board  of  revision;  and  the  decennial  city  board 
of  revision,  under  any  and  all  laws  now  in  force,  pertaining 
to  saeh  municipalities. ' ' 

Sections  2815  and  2816.  Revised  Statutes,  were,  it  is  significant, 
left  unrepealed  by  the  General  Code.  They  provide  for  de- 
cennial city  boards  of  equalizntion  with  the  same  powers  and 
duties  as  those  of  the  decennial  coimty  board  of  equalization 
{Revised  Statutes,  281i,  General  Code  5598).  The  county  audi- 
tor was,  by  Section  2813,  Revised  Statutes  (5594,  General  Code), 
made  a  member  of  sufh  board;  and  upon  complaints  filed  with 
or  preferred  by  him,  or  filed  with  the  board  as  such,  it  was  em- 
l5owered,  by  Section  2S14a.  Revised  Statutes  (5599-5601,  General 
Code),  while  sitting  an  a  board  of  revision,  to  "increase  or  de- 
crease any  valuation  complained  of,  and  no  others,"  in  accord- 
ance with  the  "laws  in  force  governing  the  valning  of  real  prop- 
erty. 

This  limitation,  as  to  acting  only  upon  complaints  filed,  does 
not,  however,  apply  to  the  decennial  county  board  of  equaliza- 
tion sitting  as  such;  the  only  expres.s  limitation  upon  them  in 
that  capacity  being  that  "they  sihall  not  leduce  the  aggregate 
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T«lne  thereof,  as  returned  by  die  asHessors,  with  the  addition 
made  thereto  by  the  auditor,  as  hereinafter  required."  The 
municipal  board  of  review  is  invested  with  all  the  powers  of  said 
county  board  in  each  of  these  capacities  and  it  is  clear,  from 
General  Code,  Section  5598  (Section  2814,  Revised  Statates), 
that  in  their  preliminary  work,  they  may  of  their  own  motion 
raise  values  to  conform  with  the  standard  required  "by  the 
laws  in  force  governing  the  valuing  of  real  property."  Snch 
is  alao  the  present  provision  of  law  as  contained  in,  or  con- 
templated by,  the  act  of  March  2.  1911,  Section  5624-1.  The 
incr^ees  here  complained  of  were  made  in  the  primary  work 
of  equalization  of  the  values  tentatively  fixed  by  the  quandren- 
nial  appraisers,  in  order  that,  us  finally  determined,  they  should 
agree  with  the  standard  aforesaid. 

We  hold,  therefore,  that  the  petition  makes  no  case  for  en- 
joining the  defendants  from  making  the  increases  complained  of. 
The  demurrer  to  the  petition  was  properly  sustained  upon  the 
fifth  ground.  The  third  ground  of  demurrer  was,  also,  we  think 
well  taken. 

Judgment  affirmed. 


COURT  OP  APPEALS. 


Hamilton  Coontr. 


LOSS  nOH  CLOCCff*C  UP  or  A  SEWUL 

Coart  ol  Appeals  for  Hamilton  County. 

City  of  Norwood  v,  Tbb  Qobrbcht-Gbyeh  Company. 

Decided,  March  15,  1913. 

Municipal  Corpomtion* — Hot  Liable  tor  Damage  from  Water  Backing 
Vp  Thrcntgli  Bewer,  When. 

Tbere  can  be  no  recoTei?  from  a  munfclpallty  on  account  of  the  flooding 
of  a  basement  or  cellar  by  reason  of  the  obstruction  of  a  sewer, 
where  notice  of  the  obstruction  1b  not  Bhown  and  no  negligence  ap- 
pears In  the  construction,  maintenance  or  care  of  the  Bewer. 

n.  E.  Engelkardt,  City  Solicitor  of  Norwood,  for  plaintiff  in 
error. 

Albert  H.  Morrill  and  H.  C.  Bolsinger,  contra. 

Jones,  O.  B.,  J. ;  SwnnQ,  J.,  and  Jones,  E.  H.,  J.,  concur. 

Tbis  action  was  for  the  recovery  of  damages  to  goods  and  fur- 
niture of  plaintiff  stored  iii  its  basement  caused  Ity  the  backing 
up  of  water  from  the  city  -seWer,  brought  about  by  the  stopping 
up  or  obstmction  of  the  sewer  on  two  separate  occasions. 

The  amendsd  petition  sets  out  a  charge  of  negligence  in  the 
following  lai^nage: 

"This  defendant  carelessly  and  negligently  allowed  said  sewer 
to  become  clogged  and  stopped  up  and  failed  to  properly  inspect 
said  sewer  and  keep  the  same  in  repair,  open  and  in  working 
order. ' ' 

There  is  no  allegation  of  defective  or  improper  construction, 
or  of  failure  on  the  part  of  the  city  to  remove  the  obstructions 
when  brought  to  its  notice. 

Counsel  for  defendant  in  error  however  claim  that  by  virtue 
of  Section  11363,  General  Code,  under  the  evidence  produced 
at  the  trial  plaintiff  below  miglit  even  now  have  its  amended  pe- 
tition amended  to  conform  to  the  evidence  and  that  the  evidence 
shows  such  faulty  construction  and  failure  to  properly  main- 
tain and  inspect  this  sewer  on  the  part  of  the  city  as  to  entitle 
it  to  recover. 


COURT  OP  APPEALS. 


Norwood  V.  OobrechtrGajer  Co.  (VoL  M  (N.8.) 

It  may  well  be  doubted  whether  the  statnte  referred  to  would 
now  permit  the  amendment  of  the  petition  after  defendant's 
motion  for  an  instructed  verdict  and  the  overruling  of  its  motion 
for  a  new  trial  and  the  judgment  below,  even  if  the  evidence 
would  make  out  plaintiff's  claim.  But  we  do  not  find  that  the 
evidence  sustains  the  contention  of  defendant  in  error. 

On  the  contrary  the  only  claim  of  anything  faulty  or  improper 
in  the  construction  of  this  sewer  is  the  fact  that  a  ten-inch  pipe 
enters  a  manhole  from  which  the  outflow  is  an  eight-inch  pipe, 
but  the  uncontradicted  testimony  of  the  city  engineer  who 
planned  the  sewer  shows  that,  because  of  the  difference  in  the 
grades  at  which  the  two  pipes  are  laid,  the  one  carries  off  the 
sewage  as  fast  as  the  other  delivers  it  and  that  the  constmction 
of  the  sewer  was  in  all  respects  a  proper  one.  The  evidence  also 
shows  that  this  sewer  had  the  usual  inspection,  and  that  the 
flooding  was  on  both  occasions  caused  by  such  an  obstmction  of 
sticks,  leaves,  etc..  as  might  occur  in  any  sewer  no  matter  what 
its  construction ;  that  the  city  had  no  notice  actual  or  construc- 
tive of  the  obstructions  until  the  damage  had  occurred,  and  im- 
mediately upon  receiving  such  notice'  it  proceeded  promptly  to 
remove  them,  and  as  to  the  second  flooding  the  evidence  from  the 
government  records  shows  a  very  unusual  rainfall. 

We  therefore  find  no  evidence  of  negligence  on  the  part  of  the 
city,  either  in  construction,  inaintenaace  or  care  of  this  sewer, 
and  the  court  below  erred  in  not  instructing  a  verdict  for  de- 
fendant. The  judgment  below  will  be  reversed  and  judgment 
entered  here  for  plaintiff  in  error. 
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TESTAMENT AR.Y  CAPACITY  AS  AFPECTED  BY 
INTEMPERANCE. 

CIrcutt  Court  or  Cuyahoga  Count]'. 

Kats  Paqan  srr  al  V,  Bridget  "Welsh  bt  al. 

Decided,   January   25,   1909. 


1.  Ouardlftnablp  on  tbe  ground  of  Intemperance  does  not  raise  the  aame 

prestttnptlOD  of  testamentary  Incapacity  as  would  be  the  case  If 
the  Kuardlanahlp  rested  upon  the  ground  of  Insanity  or  Imbecfllty. 

2.  The  relation  of  a  ward  under  guardianship  ror  Intemperance,  to  a 

person  with  whom  she  boards  under  an  arrangement  made  by  the 
guardian  for  her,  though  such  person  has  received  certain  instruc* 
tions  from  tbe  guardian  as  to  the  care  of  the  ward,  Is  not  the 
same  as  the  relation  of  the  ward  lo  the  guardian,  and  does  not,  of 
Itself,  raise  a  presumption  ot  undue  influence  In  an  action  to  set 
aside  a  will  under  which  such  person  is  a  beneficiary. 

A.  A.  <ft  A.  H.  Betnis,  for  plaintiff  in  error. 

P.  n.  Kaiser  and  'Foran.  Pmrson  d-  Powell,  contra. 

Metcawe,  J.  (ot  the  Seventh  Circuit,  sitting  in  place  of 
Marvin,  J.) ;  "Winch.  ,I.,  and  IIenby,  J.,  concur. 

This  action  was  brought  by  Kate  Pagan,  plaintiff  herein,  in 
the  court  below,  to  contest  the  will  of  Coena  Jlurphy. 

The  errors  complained  of  all  relate  to  requests  for  instructions 
to  the  jury,  and  the  general  charge  of  the  court.  The  question 
of  the  weight  of  the  evidence  is  not  raised,  and  the  whole  evi- 
dence does  not  appear  in  the  record.  There  was  a  verdict  and 
judgment  in  the  lower  court  Rustainin^  the  will  and  this  action 
is  to  reverse  that  judgment. 

The  facts,  so  far  as  thev  are  neci'ssary  to  an  understanding 
of  the  questions  raised,  are  as  follows : 

Coena  Murphy  was  an  orphan  girl  of  about  the  age  of  20  years 
at  the  time  of  tbe  execution  of  this  will.  She  was  possessed  of 
some  property,  consisting  moKtly  of  real  estate  in  the  city  of 
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Cleveland.  Some  time  in  1905,  Mi-.  Win.  T.  Clark  was  by  the 
probate  court  of  this  county  appointed  guardian  of  her  person 
and  property,  under  favor  of  Section  G317,  on  the  ground  that 
she  was  inciapablc  of  taking  proper  care  of  herself  or  her  prop- 
erty by  reason  of  intemperance.  It  appears  also  that  before 
this  appointment  an  application  was  made  for  the  appointment 
of  a  guardian  on  the  ground  of  mental  inwpacity,  which  failed 
or  was  withdrawn,  as  appears.  In  accordance  with  some  under- 
standing between  the  parties,  Mr.  Clark,  upon  hi.*!  appointment 
as  guardian,  made  an  arrangement  with  the  defendant,  Bridget 
"Welsh,  to  hoard  and  care  for  his  ward,  and  from  that  time  until 
her  death,  which  occurred  in  June,  ]90r5,  Coena  Murphy  con- 
tinued to  reside  with  Mrs.  Welsh.  The  will  in  question  was 
made  by  someone  in  Mr.  Clark's  office,  a  few  weeks  before 
Coena 's  death,  and  gjive  all  her  property  to  Mrs,  Welsh.  At  the 
time  Mr.  Clark  niiidu  liis  arrangements  with  Mrs.  Welsh  to  take 
care  of  Coena,  he  gave  her  some  general  directions  about  the 
way  she  was  to  be  taken  care  of. 

There  is  no  evidence  in  the  record  tending  to  show  undue 
influence  or  mental  incapacity,  and  the  only  questions  raised 
in  the  ease  come  from  the  refusal  of  the  court  to  give  certain 
requests  to  charge,  made  by  plaintiff  in  error;  the  giving  oE 
certain  requests  niadi^  by  the  defendants,  and  allied  error  in 
the  general  charge. 

The  fifth  and  sixth  requests  to  charge  before  argument,  raise 
this  question:  Did  Mrs.  Welsh  stand  in  the  same  relation  to 
Coen«  Murphy  as  her  guardian  to  such  an  extent  that  the  mere 
fact  that  Coena  made  ber  will  in  Mrs.  Welsh's  favor  raised  a 
presumption  that  the  will  was  procured  by  undue  influence. 
And,  if  so,  was  the  burden  of  the  proof  thereby  thrown  upon 
the  proponents  of  the  will  to  disprove  undue  influence  on  the 
part  of  Mrs.  Welsh  1 

We  are  unable  to  see  bow  the  mere  faet  that  Mra.  Welsh  was 
employed  and  paid  by  Coena 'b  guardian  to  board  and  care  fo^ 
her  could  place  her  in  the  same  fiduciary  capacity  as  the  guard- 
ian himself.  It  is  true  that  "Mrs.  Welsh  took  Coena  into  her 
house,  probably  treated  her  as  a  member  of  her  family: 'per- 
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haps  was  a  mother  to  her.  This  family  relation  woiiW  un- 
doubtedly be  one  of  trust  and  confidcace  between  Mrs,  Welsh 
and  Coena,  which  if  there  were  any  evidence  tending  in  any 
way  to  show  had  been  used  by  Mrn.  Welsh  to  induee  the  making 
of  the  will,  would  undoubtedly  raise  a  suspicion  of  unfairness 
and  perhaps  a  presumption  which  it  would  be  necessary  to  rebut. 

This  would  be  more  particularly  so  if  there  were  eTidenee 
tending  to  show  mental  weakness  on  the  part  of  Coena.  We 
do  Dot  think,  however,  that  we  are  recinired  to  entertain  a  pre- 
sumption of  mental  weakness  on  account  of  the  guardianship 
alone.  The  i^ardian  was  appointed  solely  on  the  ground  of 
Coena 's  habits  of  intoxication  and  might  be  entirely  consistent 
with  the  possession  of  testamentary  capacity  or  even  of  extra- 
ordinary mental  endowments.  While  the  fact  of  the  guardian- 
ship on  the  ground  of  intemperate  habits  would  be  evidence  for 
the  jury  to  consider  as  bearing  on  her  mental  condition,  yet 
we  do  not  think  that  the  fact  of  the  guardianship  on  this  ground 
would  raise  the  same  presumption  of  testamentary  incapacity  as 
would  have  been  the  case  had  the  guardianship  rested  upon  the 
ground  of  insanity  or  imbeeility,  or  any  other  form  of  mental 
weakness  or  disease. 

There  may  have  been  evidence  of  mental  weakness  given  at 
the  trial,  but  that  we  know  nothing  about.  We  are  deciding 
the  question  before  us  purely  on  the  presumptions  sought  to  be 
raised  by  the  appointment  of  the  snardian  and  the  employment 
by  him  of  Mrs.  Welsh  to  take  care  of  his  ward  and  the  relations 
of  friendship  and  intimaey  thus  established.  We  do  not  think 
that  the  mere  fact  of  employrapnt  of  Mrs.  Welsh  and  the  friendly 
relations  thus  established,  is  sufficient  of  itself  to  raise  a  pre- 
sumption of  undue  influenee  on  the  part  of  Jlrs.  Welsh,  at  least 
not  without  some  evidence  tending  to  show  that  sueh  friendly 
relations  were  abused,  or  exerted  in  some  way  to  influence  the 
making  of  the  will.  We  do  not  think  that  Mrs.  Welsh  stood  in 
the  shoes  of  the  guardian  in  this  respect. 

Supposing,  however,  thai  we  iire  wrong  in  this  eonclusion,  and 
that  a  presumption  of  undue  influence  is  raised  against  Mrs. 
Welsh  by  the  fact  of  her  rclntionship  to  Coena  Murphy.     What 
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is  the  degree  of  proof  required  to  rebut  the  presumption  T  The 
issue  in  a  will  contest  is  simplified  by  statute  to  the  single  ques- 
tion: la  the  paper  in  question  the  Inst  will  and  testament  of  the 
testatorT  The  party  sustaining  the  will  has  the  right  to  open 
and  close  the  evidence  and  the  argument.  He  must  offer  the 
will  and  order  of  probate  thereof  and  rest  his  ease.  The  order 
of  probate  is  prima  facie  evidence  of  the  due  attestation,  execu- 
tion and  validity  of  the  will.  By  these  provisions  of  the  stat- 
utes, which  I  have  thus  summarized,  it  is  sure  that  the  only* 
burden  resting  on  the  party  sustaining  the  will  is  to  offer  cer- 
tain evidence  which  the  law  requires  to  make  a  prima  facie  oastt 
sustaining  the  will.  The  burden  then  rests  on  the  contestants 
to  prove  something  necessary  to  render  the  will  invalid.  Are 
the  contestants  relieved  of  this  burden  at  any  stage  of  the  trial  t 

We  think  not.  While  it  may  happen  that  in  the  course  of 
the  trial  some  issue  may  arise,  the  burden  of  which  would  rest 
upon  the  party  sustaining  the  will,  the  general  burden  of  proof, 
as  to  those  things  which  render  the  will  invalid,  does  not  change. 
The  degree  of  proof  required  to  rebut  a  presumption  is  not  a 
preponderance  of  the  evidenee,  but  evidence  equal  in  counter- 
vailing weight  to  the  effeet  of  the  presumption.  In  Klunk  v. 
Railway,  74  0.  S.,  12.'),  the  aetion  whs  by  a  locomotive  engineer 
to  recover  for  injuries  sustained  by  the  breaking  of  a  water 
guage,  the  breaking  of  wliieh  raised  a  prima  facie  presumption 
of  negligenee.  Tn  the  second  proposition  of  the  syllabus  it  is 
said: 

"Proof  of  facts  sufficient  under  the  statute  to  create  a  prima 
facie  presumption  of  negligence  against  the  defendant  cast  upon 
it  the  burden  of  producing  evidence  of  equal  weight  or  counter- 
vailing force,  in  order  to  control  or  destroy  the  presumption,  yet 
proof  of  such  facts  does  not  impose  upon  the  defendant  the  bur- 
den of  establishing  affirmntivoly  by  a  preponderance  of  the  evi- 
dence, that  it  was  not  negligent."  Hvtson  v.  Hartley,  72  0.  S.. 
262. 

We  think  these  eases  settle  the  question  that  the  burden  of 
proof  in  n  will  contest  does  not  shift  nn  to  any  queKtion  at  iatnc 
necessary  lo  establish  the  invalidity  of  the  will.  The  contest- 
ants in  the  fifth  proposition  to  charge  before  argument,  nsked 
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the  court  to  nay  that  the  same  fiduciary  relation  exiated  between 
the  girl  and  Mrs.  Welch  as  existed  between  her  and  her  principal 
guardian,  and  this  relation  raises  a  presumption  of  undue  in- 
fluence and  easts  upon  the  proponents  of  the  will  the  duty  of 
showing  by  a  clear  preponderance  of  the  evidence  that  there  was 
not  Huch  undue  influence,  but  that  everything  connected  with 
the  making  and  execution  of  the  instrument  was  free  from  im- 
propriety and  unfairness. 

We  think  the  court  was  right  in  refusing  to  so  charge.  And 
proposition  six  was  equally  vicious. 

Proposition  four  might  possibly  have  been  given  to  the  jury 
without  prejudice.  It  is,  however  objectionable  in  that  it  as- 
sumes the  existence  of  other  evidence  of  mental  incapacity  and 
the  probable  existence  of  undue  iutiuence,  and  gives  undue 
prominence  to  both  these  questions.  Hence,  there  was  no  error 
in  refusing  to  give  it. 

We  think  that  the  proposition  submitted  by  the  defendant 
were  all  applicable  to  the  issues  in  the  case,  And  were  properly 
given. 

Proposition  one,  made  after  argument,  relates  to  the  effect  of 
the  order  of  probate  appointing  a  guardian  for  Coena  Murphy, 
and  the  prima  facie  presumption  of  testamentary  incapacity 
thereby  raised.  Conceding  that  the  appointment  of  the  guard- 
ian did  raise  this  prima  facie  presumption,  we  think  the  request 
was  faulty  in  confining  the  evidence  to  rebut  the  presumption 
too  exclusively  to  the  2d  day  of  June,  the  date  of  the  execution 
of  the  will.  In  this  it  might  have  been  misleading.  It  was  the 
duty  of  the  jury  to  look  to  all  the  evidence  on  the  question  of 
mental  capacity,  and  then  say  whether  or  not  at  the  time  the  will 
was  made,  she  was  nf  sound  mind,  etc.  The  .iury  might  have 
understood  from  his  request  that  they  were  confined  to  evidence 
relating  only  to  the  2d  day  of  June.  So  we  think  there  was  no 
error  in  refusing  the  request. 

Request  No.  2,  after  argument,  is  disposed  of  by  our  holding 
as  to  the  numbers  five  and  six.  before  argument. 

In  regard  to  the  general  charge-,  the  court,  after  properly 
defining  the  amount  of  capacity  and  the  understanding  which 
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he  must  have  of  the  extent  of  his  property,  his  relation  to  the 
objects  of  his  bounty,  the  effect  of  his  \vill  and  the  strength  of 
mind  necessary  to  perceive  their  obvious  relations  to  each  other, 
etc.,  used  this  language: 

"Though  he  may  not  be  able  to  understand  and  appreciate 
these  matters  in  all  their  bearing  as  a  person  in  sound  and  vig- 
orous health  of  mind  and  body  would  do." 

This  language  is  excepted  to.  The  qualifying  words.  "Sound 
and  vigorous"  relate  to  the  health  of  the  mind.  The  mind  may 
be  enfeebled  by  age  or  sickness,  indeed,  if  our  learned  physiolo- 
giata  are  right,  very  few  do  possess  perfectly  sound  and  vigorous 
health  of  mind  and  body.  And  yet  there  may  be  testamentary 
eapaeity,  and  we  think  that  the  use  of  the  phrase  in  question  is 
entirely  consistent  with  the  rest  of  the  charge  on  that  question, 
and  there  was  no  error  in  its  use. 

The  following  language  also  is  excepted  to:  "The  law  gave  to 
Coena  Murphy  the  right  to  dispose  of  her  property  hy  last  will 
and  testament,  lawfully  executed,  in  any  way  she  saw  fit."  And 
in  this  connection  also  the  court  said:  "You  are  not  at  liberty 
to  make  a  will  for  her.  That  was  her  right,  Tou  are  simply 
to  decide  whether  the  one  she  has  made  was  sanctioned  by  and 
fulfilled  the  requirements  of  the  law."  Perhaps  this  language 
might  be  criticised  in  the  way  it  is  expressed,  but  it  states  the 
law  correctly.  Coena  JIurphj',  if  of  sound  mind,  had  a  right  to 
make  a  will.  The  question  of  soundness  of  mind  was  for  the 
.iury,  and  in  view  of  the  instructions  on  that  point,  wc  do  not- 
see  how  they  could  have  been  misled  by  the  language  used.  It 
was  perfectly  proper  for  the  court  to  impress  upon  the  jury 
that  they  were  not  to  he  governed  by  their  own  ideas  of  what 
Coena  ought  to  have  done,  but  decide  whether  the  requirements 
of  the  law  had  been  fulfilled. 

Referring  to  the  paper  in  controversy  as  "the  will"  or  "the 
will  she  has  ma'te"  in  that  conneetion  would  not  be  calculated 
to  mislead. 

The  part  of  the  charge  excepted  to,  relating  to  influence  ob- 
tained over  a  testator  by  kindness,  affection,  friendly  attention, 
etc.,  is  conceded  to  be  a  perfectly  correct  statement  of  the  law, 
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and  we  see  no  reason  why  it  should  not  have  been  given  in  this 
charge.  The  charge  also  is  correct  on  the  burden  of  proof.  In 
summing  up  the  court  said: 

"If  the  contestants  have  proved  by  a  preponderance  of  the 
evidence  any  one  of  these  things  as  to  which  the  burden  of 
proof  was  on  them,  then  yon  should  return  a  verdict  finding  the 
paper  produced  not  to  be  the  last  will  and  testament  of  the  de- 
ceased, but  if  they  have  failed  to  prove  any  one  of  them  to  your 
satisfaction,  by  a  preponderance  of  the  evidence,  yon  should  in 
that  case  return  a  verdict  sustaining  the  will." 

The  expression  "failed  to  prove  any  of  them"  would  seem  at 
first  blush  to  have  required  the  contestants  to  prove  all  of  the 
claims  made  to  invalidate  the  will.  It  is  evident,  however,  that 
this  is  not  what  the  court  meant.  The  jury  are  told  that  if  the 
contestants  have  proved  any  one  of  the  things,  the  burden  of 
which  rested  on  them,  they  were  entitled  to  a  verdict  setting  the 
will  aside,  so  that  they  could  not  without  superhuman  dullness 
have  understood  the  subsequent  expreaeion  used  in  that  very 
connection,  "Sailed  to  prove  any  one  of  them"  to  have  meant 
that  the  contestantN  must  prove  all  the  claims. 

The  judgment  of  the  court  of  common  plena  is  affirmed. 
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PAYMENT  Oit.DEIt.ED  TO  BENEFICIARY  INTENDED  KY  THE 
DECEASED. 

Circuit  Court  of  Cuyahoga  County. 

Jane  Abehnethy  v.  Supreme  Council  op  the  Association  of 
Cathouc  MuTiAi,  Benefit  et  ai.. 

Decided.  January  25.  1909, 

Mutual  Benefit  Aasouiatiou — Change  in  Beneficiary — Inability  to  Com- 
ply with  Rules — Inlenlioti  of  Member. 

Where  a  mutual  beaeflt  association  pays  into  court  the  fund  due  the 
beneficiary  of  one  at  !ta  de<'eased  members  with  the  Bt&tement 
that  there  are  rival  claimants  to  the  fund  and  asks  the  court  to 
determine  to  which  claimant  it  shall  be  paid,  the  lund  wtll  be 
ordered  paid  to  the  beneficiary  clearly  intended  by  the  deceased 
member,  though  by  irregular  deatgnatlan.  ciTCumatanceB  over 
which  be  bad  no  control  and  his  death  preventing  a  change  In 
beneflclarlee  etrlctly  In  accord  with  the  rules  of  the  aBBociatlon. 

Kerruish  (fc  Kerruish,  for  plaintiff  in  error. 
Berman  Preusser  and  Walter  D,  Meals,  contra. 

Metcalfe,  J.  (of  the  Seventh  Circuit,  sitting  in  place  of 
Henry  J.) ;  Winch,  J.,  and  Marvin,  J.,  concur. 

Defendant  in  error,  plaintiff  below,  began  this  action  by  filing 
in  the  common  pleas  court  a  paper  called  a  petition  for  an  inter- 
pleader, to  which  Jane  jVbernethy,  Jennie  McCormick  and  Kdna 
McCormick  were  made  parties  defendant. 

The  facts  in  this  ease,  as  far  as  it  is  necessary  to  state  them 
in  order  to  understand  the  issues,  are,  in  brief,  about  as  follows: 

The  defendant  in  error,  as  its  name  indicates,  in  a  mutual 
insurance  association.  Charles  E.  Abernethy  was  a  member  in 
good  standing  of  saiii  ab-socintion,  holding  a  benelit  certificate 
therein  for  one  thousand  dollars,  which  becauie  due  and  payable 
in  sixty  days  after  his  death,  on  proper  proofs  and  notice  of 
death.  Charles  Abernethy  died  June  3,  1905.  Jane  A.  Aber- 
nethy was  his  wife,  and  was  named  as  beneficiary  in  the  cer- 
tificate.    Jennie  McCormick  was  a  sister  of  Charles,  and  Edna 
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McCormick  was  his  niece.  Shortly  before  his  death  Charles  E. 
Abernethy  attempted  to  revoke  the  direction  in  the  benefit 
certificate,  as  to  whom  payment  should  be  made  at  bis  death, 
by  the  execution  of  the  following  instrument : 

"CiiBVELANn,  0.,  June  1,  1905. 
"To  the  Catholic  Mutual  Benefit  Association,  Cathedral  Braneb, 
No.  33,  Boll  148. 
"I,  Charles  E.  Abernethy,  to  whom  &  certificate  was  isaaed 
in  said  beneficial  order,  hereby  revoke  my  former  direction  as  to 
the  payment  of  the  beneficiary  fund  at  my  death,  and  now 
authorize  and  direct  such  payment  to  be  made  to  my  sister, 
Mrs.  Jennie  McCormick,  residing  at  59  Delaware  street  in  the 
city   of  Cleveland,   Ohio,   and  to  Miss   Edna  McCormick,  my 
niece,  daughter  of  Mrs.  Jennie  McCormick,  above  referred  to. 
"Witness  my  hand  the  Ist  day  of  June,  1905, 

"Chables  a.  Abkbnktht. 
"Witness: 

"J.  J.  Wagner,  647  St.  Clair  St. 

"Jane  A.  Abernethy,  59  Delaware  street." 

The  lassociation  claimed  that  it  was  unable  to  decide  to  whom 
the  mortuary  benefit  belonged,  by  reason  of  the  conflicting 
claims  of  Jane  Abernethy  and  the  MeCormicks,  so  paid  the 
money  into  court  and  asked  that  the  defendants  be  required  to 
set  forth  their  respective  claims  to  the  money,  which  they  did 
by  way  of  cross-petition,  and  the  only  issues  to  be  determined 
arise  under  the  allegations  of  their  several  cross-petitions  and 
the  answers  and  replies  thereto. 

Jane  Abernethy  claimed  the  money  by  virtue  of  her  designa- 
tion as  beneficiary  in  the  original  certificate.  Jennie  McCormick 
and  Edna  McCormick  claimed  it  by  virtue  of  the  instrument 
executed  by  Charles  Abernethy  June  1,  1905.  So  that  the  only 
question  for  this  court  to  determine  is,  did  the  instrument  ex- 
ecuted by  Charles  Abernethy  before  his  death  change  the 
beneficiary  from  Jane  A.  Abernathy,  named  in  the  benefit  certifi- 
cate, to  Jennie  and  Edna  McCormick  T 

The  cross- petition  of  Jane  Abernethy  avers  that  Charles  Aber- 
nethy for  some  time  before  his  death  had  been  addicted  to  the 
intemperate  use  of  intoxicating  liquors;  that  he  had  for  several 
years  contributed  but  little  to  her  support ;  that  he  had  become 
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feeble  bodily  and  mentally;  that  he  had  without  eauae  aeqaired 
an  aversion  to  her;  that  his  sisters  and  brothers  had  stirred  him 
up  to  strife,  and  had  by  nndiie  means  and  influence  forced  him 
into  signing  several  transfers  of  property,  among  which  was 
the  instrument  in  question.  Tt  is  not  necessary  for  us  to  go  over 
all  the  eTidence  bearing  upon  these  propositions.  There  is  evi- 
dence tending  to  show  fHilirs  mental  powers  on  the  part  of 
Charles  Abernethy;  there  is  ovideiiee  of  excessive  use  of  intoxi- 
cants, and  that  he  seemed  to  have  an  aversion  to  his  wife,  so  far 
as  appears  from  the  evidence,  without  cause.  But  there  is  no 
evidence  tending  to  show  undue  influence,  and  the  mental  weaJt- 
nesa  shown  is  entirely  insufficient  to  avoid  said  contract  on  that 
account. 

Section  5  of  the  defendant's  beneficiary  fund  law  provides 
that  "a  member  may  at  any  time  change,  alter  or  amend  the 
designation  of  person  or  perHi>na  to  whom  the  benefit  named  in 
the  certificate  is  payable,  by  surrendering  said  certificate,  after 
having  filed  or  caused  to  be  filed  a  blank  for  that  purpose  on 
the  back  of  the  same,  providing  for  new  designation  (such  desig- 
nationmust  be  within  the  class  or  classes  of  persons  mentioned 
in  Section  13  of  the  beneficiary  fund  law),  and  attach  his  signa- 
ture to  it." 

It  was  the  duty  of  the  secretary'  of  the  members  branch  to 
attach  the  seal  of  his  branch  to  the  certificate  and  forward  it 
to  the  grand  secretary,  if  in  his  immediate  jurisdiction,  and  upon 
receipt  thereof  by  the  grand  secretary,  it  became  his  duty  to 
issue  a  new  certificate. 

It  is  conceded  that  Jennie  .MeCormick  and  Edna  McCormick 
come  within  the  designation  of  Section  13  of  the  mortuary  fund 
law  as  persons  who  may  be  made  beneficiaries.  None  of  the 
provisions  of  the  abo^-c  Sefti()n  5  were  complied  with  literally. 
The  benefit  certificate  was  in  the  hands  of  Jane  Abernethy,  so 
that  the  new  designation  could  not  be  made  on  the  back  thereof, 
and  the  assignment  was  made  on  a  separate  piece  of  paper, 
which  was  forwarded  to  the  grand  secretary,  but  before  a  new 
certificate  could  be  issued,  possibly  before  the  assignment 
reached  him,  Charles  Abernethy  died. 
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That  Charles  Abernethy  intended  to  change  the  beneficiary 
in  said  certificate  is  perfectly  clear;  that  he  had  a  right  to  do 
so  is  equally  clear.  It  is  insisted,  however,  that  inaamuch  as 
Charles  Abernethy  failed  to  complete  the  assignment  or  designa- 
tion of  a  new  beneficiary  before  he  died  and  the  forma  pre- 
scribed by  the  above  quoted  Section  5  were  not  complied  with, 
that  such  designation  never  took  effect. 

The  parties  to  the  contract  of  insurance  are  the  insurance 
association  and  Charles  E.  Abernethy.  Jane  Abernethy  had  no 
vested  interest  in  the  benefit  fund  while  Charles  Abernethy 
lived;  her  interest  only  vested  when  he  died.  The  law  of  the 
association  relating  to  change  of  beneficiary  is  for  the  benefit  of 
the  insurance  association  The  association  had  an  undoubted 
right  to  waive  a  literal  compliance  with  its  terms.  The  aaao- 
ciatios  is  not  claiming  anything  in  this  case  because  of  such 
failure  to  comply  with  its  terms.  By  starting  this  proceeding 
and  asking  that  the  controversy  be  settled  between  Jane  Aber- 
nethy and  the  JlcCormieks,  it  seems  to  recognize  the  fact  that 
the  assignment  by  Charles  Abernethy  might  be  complete.  How- 
ever that  may  be,  we  think  that  under  the  law  Charles  Aber- 
nethy having,  by  the  execution  of  this  instrument  expressed  his 
intention  to  change  the  beneficiary,  and  having  done  all  he 
could  do  to  carry  out  the  provisions  of  the  law,  his  intentions,  so 
expressed,  should  be  carried  out.  The  fact  that  he  died  before 
the  formalities  required  by  the  law  of  the  association  were  com- 
pleted, does  not  affect  the  result.  The  execution  of  the  instru- 
ment by  him  was  the  essential  thing  to  effect  the  change  of 
beneficiary ;  the  forwarding  of  the  instrument  and  the  execution 
of  a  new  benefit  certificate  were  matters  of  detail.  The  issuing 
of  a  new  certificate  would  have  been  a  vain  thing  after  his  death. 

The  assignment  was  received  by  the  association.  The  only 
objection  that  could  have  been  made  to  it  was  the  failure  to  sur- 
render the  benefit  certificate.  But  the  benefit  certificate  was  in 
the  possession  of  Jane  Abernethy  so  that  it  could  not  be  sur- 
rendered. 

In  the  case  of  Supreme  Conclave,  Royal  Adelphia,  v.  Cappella, 
41  Fed.  Rep.,  p.  1,  it  ia  said; 
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"In  esses  of  policies  of  insurance  or  benefit  certiiicatefl  issued 
by  mutual  benefit  societies,  the  beneficiary  has  no  vested  interest 
in  the  certificate  until  the  death  of  the  insured  member.  Up 
to  this  time  the  insured  may  change  his  designation  of  beneficiary 
at  will,  and  against  the  consent  of  such  beneficiary. 

"The  general  rule  that  the  insured  is  bound  to  make  such 
change  of  beneficiary  in  the  manner  pointed  out  by  the  policy 
and  by-laws  of  the  association  is  subject  to  three  exceptions:  (1) 
If  the  society  has  waived  a  strict  compliance  with  its  own  rules, 
and,  in  pursuance  of  a  request  of  the  insured  to  change  his  bene- 
ficiary, has  issued  a  new  certificate,  the  original  beneficiary  will 
not  be  heard  to  complain  that  the  course  indicated  by  the  regu- 
lations was  not  pursued.  (2).  If  it  be  beyond  the  power  of 
the  insured  to  comply  literally  with  the  regulations  a  court 
of  equity  will  treat  the  change  as  having  been  legally  made. 
(3). "  Tf  the  insured  has  pursued  the  course  pointed  out  by  the 
laws  of  the  asRociation,  and  has  done  all  in  his  power  to  change 
the  beneficiary,  but,  before  the  new  certificate  is  actually  issued, 
he  dies,  a  c^urt  of  equity  will  treat  such  certificate  as  having 
been  issued." 

In  BaUroad  Company  v.  'Wolfe,  a  member  of  a  railroad  benefit 
association  held  a  certificate  in  which  his  wife  was  named  as 
beneficiary.  The  wife  died  and  he  substituted  her  sister  in 
the  manner  provided  by  tlie  laws  of  the  association.  He  after- 
wards married  after  having  made  an  ante-nuptial  agreement  to 
designate  his  wife  as  such  beju'ficiary.  He  died,  however,  before 
making  the  substitution,  nnd  the  court  held  that  the  wife  and 
not  the  sister,  was  to  be  treated  as  the  beneficiary.  Also  that 
the  association  having  paid  the  money  into  court  and  asked  to 
have  the  matter  settled  brtwi'en  the  Cdute.sting  claimants,  had 
waived  its  rights. 

In  15  L.  R.  A.,  350,  it  is  said: 

"A  designation  may  he  made  by  will  of  a  new  beneficiary  to 
receive  the  fund  to  become  due  by  reason  of  a  certificate  of 
membership  in  a  riiutual  benefit  society,  although  the  rules  of 
the  order  provided  for  a  change  by  endorsement  on  the  back 
of  the  certificate,  where  through  no  fault  of  the  member  a 
certificate  has  become  lost  or  mislaid  so  that  a  search  for  it,  at 
bis  request,  proves  unavailing." 

The  cases  cited  are  typically  hearing  upon  the  issues  involved 
in  this  case.     It  is  needless  to  multiply  the  citation  of  authorities. 
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While  it  may  be  conceded  that  the  associatioD  might  have 
ioaieted  upon  a  compliance  with  its  rules,  yet  it  did  not  do  so. 
It  b^an  this  proceeding,  paid  the  money  into  court  and  with- 
drew- from  the  contest,  saying,  in  effect,  to  the  parties,  fight  it 
oat  between  yourselves.  We  think  this  was  a  complete  waiver 
of  all  objection  to  any  failure  to  observe  the  formalities  of  the 
law  of  the  association  in  the  designation  of  the  new  beneficiary, 
and  Charles  Abernethy  having  done  all  that  he  could  to  effect 
the  change,  his  clearly  exprijssed  intention  to  substitute  his  sister 
and  niece  for  his  wife  as  the  object  of  his  bounty  will  be  carried 
cnt. 

Judgment  affirmed. 


ACTION  rOB.  RSrOR^IATION  OP  DEED  OR  MORTGAGE. 

Circuit  Court  of  Cuyaho^  County. 
Eugene  Schawzenbash  v.  Emma  B.  Assmus  et  al. 
Decided,  May  IT,  1909. 
Appeal— Efectment  on  Mortgage^StaUtte  of  Limitationi. 
1.  An  action  tor  the  reformation  of  a  deed  or  mortgage  and  recovery 
of  the  poeBesHion  of  the  premises  therein  deBcrlbed,  presents  an 
Issue  Dot  triable  to  a  jury,  aDd  Is  appealable. 
Z.  Id  an  action  in  ejectment  brought  by  the  assignee  of  a  mortgage 
which  was  not  recorded  until  long  after  condition  broken,  the 
statute  of  limitations  begins  to  run   upon  maturity  of  the  note 
secured  by  the  mortgage. 

A.  J.  ilariin,  for  plaintiff  in  error. 
n.  L.  Smith,  contra. 

Taqgart,  J.  (sitting  in  place  of  Marvin,  J.) ;  Winch,  J.,  and 
Hbnby,  J.,  concur. 

This  case  is  in  this  court  by  appeal  from  the  court  of  com- 
mon pleas,  and  the  first  question  that  is  presented  is  upon  the 
motion  of  the  plaintiff  to  dismiss  the  appeal  herein  for  the  reason 
that  the  case  is  not  appealable  under  the  statnte. 
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It  is  contended  on  behalf  of  this  motion  that  this  is  an  action 
for  the  recovery  of  specific  real  property  and  that  under  Section 
5130,  Revised  Sfjatufes,  the  same  is  triable  to  a  jury  unless  a 
jury  be  waived.  That  white  the  second  amended  petition  seeks 
a  reformation  of  the  mortgage  which  the  plaintiff  is  asserting 
in  respect  to  lot  65.  »o  reformation  is  sought  by  the  action  in  re- 
spect to  lot,  or  a  portion  of  lot  64.  But  as  we  construe  Hk 
description  contained  in  the  petition  which,  it  is  alleged,  is  a 
correct  description  of  the  premises,  the  manifest  intention  was 
to  describe  one  parcel  or  lot  of  land  and  not  two  distinct  parcels; 
therefore,  it  was  necessary  fo  iiave  a  correction  of  this  description 
through  the  aid  of  equity  before  the  plaintiff  could  secure  pos- 
session of  this  real  estate.  That  lieing  the  case,  we  think  the 
case  is  ruled  by  the  case  of  lioivhnd  v.  Entrekin,  27  Ohio  St.,  47 : 

"In  a  civil  action,  where  the  facts  stated  in  the  petition,  and 
the  nature  of  the  relief  primarily  demanded  are  within  the 
sole  jurisdiction  of  a  court-  of  equity,  neither  party  oan,  of 
right,  demand  that  the  is.sues  of  fact  made  by  the  pleadings 
touching  the  plaintiff's  right  to  such  relief,  shall  be  tried  by  a 
jury ;  and,  therefore,  after  final  judgment,  adverse  to  the  plaint- 
iff, in  the  court  of  common  pleas,  he  may  appeal  such  a  case  to 
the  district  court. 

"And  this  right  of  appeal  is  not  affected  by  the  fact  that  the 
plaintiff  also  demands  a  money  judgment  by  way  of  damages 
to  which  be  may  incidentally  be  entitled,  as  a  result  of  his  ob- 
taining the  equitable  relief  sought." 

See  also  the  case  of  Elhirorik  v.  Holcomb.  28  0.  R.,  66  and 
69. 

The  motion  to  dismiss  the  appeal  is  overruled,  with  exceptions. 

The  case  is  also  submitted  upon  the  pleadings.  The  answer  to 
the  second  amended  petition,  among  other  things,  pleads  the 
bar  of  the  statute  of  limitations;  that  more  than  twenty-one 
years  have  elapsed  since  the  right  of  action  accrued  upon  said 
mortgage. 

It  is  claimed  by  the  counsel  for  plaintiff  herein  that  while 
this  mortgage  was  executed  in  1875,  that  it  was  not  recorded 
until  1896,  and  that  as  to  third  parties,  it  only  took  effect  from 
the  date  of  the  filing  of  the  same  with  the  recorder  of  the  county. 
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This  is  not  in  accord  wilh  our  views  of  the  case,  or  with  the 
authorities  as  \ui  understand  thoni. 

The  plaintiff  seeks  to  leenver  ])ossesaion  of  this  property  under 
this  mortgage  hy  reason  of  the  fact  of  the  condition  therein 
being  broken  and  that  he  is  entitled  to  recover  the  possession 
(if  the  preniLses  described  therein. 

It  appears  from  the  pleadings  that  the  mortgage  was  given 
in  1875  to  secure  a  note  which  hecjinie  due  in  1876.  At  that 
time  the  condition  contained  in  the  inortgage  was  broken  and 
the  right  of  the  mortgagee  to  bring  ejectment  thereby  aeerned. 
The  statute  of  limitations  at  once  began  to  run  and  having  once 
commenced  to  run  nothing  appears  in  this  record  that  would 
stop  the  ronning  of  the  statute. 

In  the  case  of  Bradfield  et  al  v.  Tfalc  d  al,  67  0.  S.,  316,  the 
court  lays  down  the  rule,  as  follows: 

"As  between  the  mortgagor  and  mortgagee,  in  a  mortgage  on 
real  property,  after  condition  broken,  the  legal  title  to  the  mort- 
gage premises  is  in  the  mortgagee,  and  he  may  elect,  either  to 
sue  for  forecltfflure  and  sale,  or  bring  ejectment  to  recover  pos- 
session of  the  premises. 

"If  his  action  is  in  ejectment,  the  statutory  bar  of  fifteen 
years  as  provided  in  Section  4980,  Revised  Statutes,  does  not 
apply.  The  bar  is  such  ease  is  twenty-one  vears  as  provided  in 
Section  4977,  Revised  Statutes." 

By  the  assignment  to  the  plaintiff  by  the  original  mortgagee 
no  higher  righf;  were  derived  by  the  plaintiff  than  existed  in 
said  mortgagee,  and  the  statute  having  commenced  to  run  as 
afsainat  an  action  in  ejectment  against,  said  mortgagee  the  same 
continued  against  the  plaintiff  herein,  and  upon  the  pleadings 
herein  the  defendant  was  entitled  to  .judgment. 

The  .judgment  of  the  enurt  is  that  the  defendants  herein 
shonid  recover  of  the  plaintiff  their  costs  heTein  expended,  taxed 
at  $—— ,  and  pbiintiff  pay  his  own  costs.  Rxceptions  will  be 
noted. 
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OPTION  OF  PURCHASE  DEFEATED  BY  IMPROVEMENTS 
HADE  ON  THE  PR<»ERTY. 

Circuit  Court  of  WiUiamB  Conntr. 

Rhinold  Bakkey  v.  J.  E.  Makon. 

Decided.  October  31,  1911. 

Specific  Perjonnance — Rejiued  Where  Enforcement  Would  t>e  Barsh 
and  Ineguitaile. 

A  decree  for  specific  performance  will  not  be  granted,  wbere  to  compel 
performance  would  be  eitremely  barsb,  oppressive  and  Inequitable 
by  reaeoD  of  the  fact  tbat  the  option  of  purchase  was  not  exercised 
by  the  leasee  uDti!  the  lessor,  at  the  request  of  the  leaaee,  had  put  In 
improvements  which  doubled  both  the  market  and  rental  value  of 
the  property,  and  double  rental  was  paid  by  the  leasee  until  about 
the  time  of  the  termination  of  the  leaae  when  an  attempt  was  made 
to  exercise  the  option  of  purchase. 

John  B.  Schrider  and  Newcomer  c6  Oebkard.  for  plaintiff. 
Bowersox  i&  Peck,  contra. 

RicHABDS,  J.;  WiLDMAN,  J.,  and  KiKKADE,  J,,  concur. 

This  case  is  pending  in  this  court  on  appeal  from  the  commoit 
pleas  court.  It  ie  an  action  to  enforce  the  specific  performance 
of  a  contract  containing  aa  option  to  purchase  certain  real 
estate,  situated  in  Williams  Center,  this  county.  It  appears 
from  the  evidence  that  the  property  was  leased  by  J.  E.  Manon 
to  certain  lessees,  and  that  the  lessees  assigned  to  the  plaintiff, 
Rhinold  Bankey.  This  lease  was  executed  on  November  1,  1905, 
and  was  for  one  year  with  the  privilege  of  five,  and  it  contains 
a  clause  giving  the  right  of  purchase  for  the  sum  of  $700  at  any 
time  while  the  contract  was  in  force.  The  rental  reserved  in 
the  lease  is  five  dollars  per  month.  Some  time  after  the  execu- 
tion of  the  lease  and  after  possession  was  taken  under  it,  the 
parties  agreed  to  a  modification,  at  least  to  the  extent  that  the 
owner  was  to  erect  an  addition  to  the  building  on  the  premises, 
and  that  the  rent  should  be  increased  to  $11  per  month.  The 
improvements  were  made  by  the  owner,  and  are  conceded  by  the 
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plaintiflE  in  his  reply  to  be  of  the  value  of  at  least  $300.  We  find 
from  the  evidence  that  the  value  of  these  improvements,  so  made 
by  the  defendant,  is  at  least  the  sum  of  $700.  The  increased 
rental  was  paid  by  the  plaintiff  nntil  the  expiration  of  the  lease, 
or  substantially  to  that  date.  The  plaintiff  has  elected  to  exer- 
cise the  option  contained  in  the  lease,  and  asks  from  this  court 
that  the  defendant  be  required  to  specifically  perform  by  con- 
veying the  premises  to  him  upon  payment  of  the  sum  of  .t700. 
We  think  it  entirely  clear  from  the  evidence  that  these  improve- 
ments were  made  by  the  defendant,  and  the  value  of  the  premises 
enhanced  accordingly,  under  circumstances  which  show  that  the 
defendant  did  not  understand  that  he  was  still  bound,  after 
the  change  in  the  rental  price  and  the  completion  of  the  im- 
provements, to  convey  the  premises  to  the  plaintiff  for  the  price 
named  in  the  option.  He  had  good  reason  to  believe  and  ap- 
parently did  believe  that  the  substantial  improvements  made 
which  at  least  doubled  the  value  of  the  property,  coupled  with 
the  change  of  the  rent  from  $5  per  month  to  $11  per  month  re- 
leased him  from  the  option  in  the  lease.  Under  the  circum- 
stances existing  in  this  case  the  plaintiff  must  not  expect  a  court 
of  equity  to  compel  the  transfer  to  bim  of  property  worth  at 
least  $1,400  upon  the  payment  by  him  of  $700,  The  agreed  ren- 
tal value  of  $11  per  month  is  equal  to  $132  per  year,  which  would 
amount  to  an  income  of  8%  on  a  valuation  of  $1,650,  The  later 
rent  paid  amounts  to  nearly  20^  on  the  sum  of  $700,  which  is 
the  amount  offered  by  the  plaintiff,  in  return  for  which  he  de- 
mands the  conveyance  of  these  premises.  It  is  clearly  a  demand 
that  a  court  of  equity  should  do  that  which  is  inequitable.  We 
call  attention  to  the  following  eases :  City  of  Tiffin  v,  Shawhan, 
43  O.  S.,  178;  Bughes  v.  Eoth,  18  C.  C.  R.,  804. 

To  compel  the  specific  performance  of  the  agreement  contained 
in  the  lease  would  be  extremely  harsh,  oppressive  and  inequi- 
table. The  defendant  in  this  case  filed  a  motion  for  judgment 
upon  the  pleadings  in  his  favor,  and  we  think  he  is  not  entitled 
to  have  the  same  granted.  Upon  the  merits  of  the  case,  how- 
ever, we  find  for  the  defendant,  and  refuse  specific  performance. 
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EMLONEOUS  CHARGE  ON  A  M04O1L  ISSUK. 

Circuit  -Court  of  Cuyahoga   County. 

E.  Shriveb  Reese  v.  The  >[annbn  &  Estemlt  Compant.* 

Decided.    May   17,    1909. 

Charge — Several-  Issue*  and  Krronpovs  Charyc  at  to  One — Preiudictal 
Error,  Wfcen. 

Wliere  there  are  several  dfetlnct  Issues  in  a  case,  tbe  averrullng  of  a 
motlOD  to  properly  direct  tile  Jury  upon  one  of  tbem  ts  not  preju- 
dicial, unless  such  motion  was  In  regard  to  a  controlling  issue  in 
tbe  case;  whether  euch  Issue  mli;Iit  or  mlglit  not  be  controtling, 
depends  upon   the   issues   hefore   the  jury. 

E.  J.  Pinncy,  for  plaintiff  in  error. 
Smith,  Taft  rf:  Arirr,  contra. 

Tagqart,  J.  (sitting  in  place  of  .Marvin,  J.) ;  Wingii,  J.,  ami 
Henkt,  J.,  eoneiir. 

The  only  error  coiiipiiiined  of  in  oral  jirgnnient  by  counsel 
for  plaintiff  in  error  was  tlie  failure  of  the  trial  court  to  properly 
inRtrnet  the  jnrj-  in  respect  to  the  dnrability  of  a  fumace  which 
was  involved  in  the  case  The  petition  in  the  common  picas 
court  was  on  an  account  for  $^9.  The  answer,  in  respect  to  the 
account,  denied  that  there  was  ^3!)  due  the  plaintiff,  btit  ad- 
mitted that  there  was  $9  due  and  no  more.  The  defendant  fur- 
ther answered  and  by  way  of  counter-claim  alleged  a  warranty 
in  respect  to  a  gas  furnaee  which  he  claims  the  plaintiff  below- 
agreed  to  install  in  his  house,  and  as  a  part  of  said  contract,  war- 
ranted that  said  furnace  would  comfortably  heat  said  house  in 
zero  weather  without  crowding:,  and  as  n  further  pai^  of  said 
contract  fruarantoed  that  said  furnaee  was  well  made  and  of 
good  material  and  wotild  last  for  several  years,  and  would  not 
need  repairing. 

Plaintiff  in  its  reply  denied  that  there  was  any  warranty  or 
fruaranty  in  respect  to  said  furnace. 

•Afflrmed  by  the  Supreme  Court  wKhout  opinion.  R.'psp  v.  .Mannen  A 
Etterly  Co..  fi3  Ohio  SWte,  448. 
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The  bill  of  exceptions  does  oot  eontidn  all  the  evidence  thai 
was  heard  id  the  court  of  common  pleaa.  It  is  stated  thai 
there  was  only  fo  nnich  of  the  evideneu  brought  into  the  bill  o1 
exceptiona  as  would  have  a  tendency  to  show  the  errors  com 
plained  of;  that  is,  that  there  was  evidence  introduced  in  be- 
half of  the  defendant  below  that  there  was  a  warranty  or  guar- 
anty of  durability,  and  that  the  failure  of  the  court  to  charge 
in  respect  to  the  durability  of  the  furnace  was  erroneous  and 
prejudicial.  ' 

Bat  we  think,  taking  the  chaise  of  the  court  as  an  entirety, 
that  the  court  does  charge  iu  respect  to  the  construction  and 
•durability  of  this  furnace,  and  while  it  is  not  bo  clear  and 
explicit  in  that  regard  as  tiiii;ht  be  desired,-  yet  there  was  no 
rei^uest  to  the  trial  court  to  more  explicitly  charge  the  jury  in 
that  regard.  The  court  does  charge  as  to  the  words  or  expres- 
sions that  are  necessary  to  constitute  a  warranty,  and  this  charge 
is  as  applicable  ttTthe  warranty  nf  durability  as  to  the  warranty 
of  efficiency  on  the  part  of  the  furnace  to  be  installed,  and  the 
jury  were  at  liberty  to  appjopriate  these  instructions  as  to  that 
issue  in  the  case  as  well  as  to  the  other.  Tt  is  said  that  the 
question  of  the  efficiency  of  the  furnace,  as  to  its  heating  the 
houses  comfortably  in  wro  weather,  was  ab:indoned  by  the  de- 
fendant in  the  trial  of  the  case.  Tlie  bill  of  exceptions  does  not 
so  advise  ns.  True,  the  defendant  himself  in  his  testimony  ad- 
mits that  after  the  second  furnace  was  put  in,  the  house  was 
heated  quite  satisfactorily.  But  that  admission  in  the  trial  of 
the  ease  is  quite  different  from  the  abandonment  of  a  defense 
filed  in  the  case;  so  that,  so  far  as  the  bill  of  exceptions  dis- 
closes, the  case  proceeded  upon  the  defense  made  in  the  answer 
of  the  warranty  of  efficiency  and  warranty  of  durability  and 
the  court's  charge  was  upon  the  issuer  as  made. 

With  these  two  claims  on  the  part  of  the  defendant  that  there 
waa  a  warranty  of  efficiency  and  a  warranty  of  durability,  even 
assuming  thiflt  the  charge  is  not  clear  and  explicit  in  respect  to 
the  latter,  yet  we  hold  that  there  was  no  pre.iudicial  error.  The 
jury  may  have  found  that  there  was  a  warranty  as  alleged  in 
rrapecf  lo  the  heatinE  of  the  lionsc  and  may  hiive  found  that 
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there  waa  no  warranty  in  respect  to  the  durability.  The  reply 
made  an  issue  on  both  of  these  propositions.  The  verdict  is  a 
general  verdict. 

Where  there  are  several  distinct  issues  in  a  case,  the  overrul- 
ing of  a  motion  to  properly  direct  the  jury  upon  one  of  them  is 
not  prejudicial,  unless  such  motion  was  in  regard  to  a  controllisg 
issue  in  the  ease ;  whether  such  issue  might  or  might  not  be  con- 
trolling depends  upon  the  issues  before  the  jury.  See  Clark  v, 
Clark,  16  C.  C.  Rep.,  103;  Bcecker  v.  Dtinlap,  52  Ohio  St.,  6*, 
65;  McAllister  v.  Hartzell,  60  Ohio  St.,  69,  and  23  Ohio  St., 
626. 

Finding  no  error  in  this  record  to  the  prejudice  of  the  plaintiff 
in.  error,  the  judgment  is  affirmed  with  costs,  and  remanded. 


PROCEEDINCS  MCLATING  TO  THE  TAKINC  OF  A  DEFAULT 
JUDGMENT. 

Circuit  Court  ot  Cuyahoga  County. 

The  K.  B.  Company  v.  Qeorob  Dixon. 

Decided,  November  13,  1911. 

Appeal  From.  Justice  oj  the  Peace — Filing  Petition  Out  of  Rule— Action 
tor  Money  Bad  and  Rec^ved— Allegation  of  Amount  Due  Specific — 
J*roo/  on  Dejault—Juaotnent  as  Vpon  Default  Under  Oeneral  Code, 
11501. 

1.  In  an  action  appealed  from  a  Justice  ot  the  peace  to  the  common 
pleas  court,  since  the  latter  court  has  power  to  grant  leave  to  flie 
a  petition  out  of  rule.  It  haa  power  to  take  up  and  consider  It  when 
It  iB  died  out  ot  rule,  without  first  making  an  oraer  on  the  subject. 

S.  Where  a  vendee  of  personal  as  well  as  of  real  property  has  a  right. 
In  consequence  of  the  conduct  of  the  vendor,  to  rescind,  he  may 
do  BO  and  recover  back  in  an  action  for  money  had  and  received, 
the  amount  paid  upon  the  contract. 

3.  Where  the  allegation  tn  a  petition  of  the  amount  due  Is  material 
and  specific  and  not,  In  the  sense  In  which  those  words  are  used 
in  Oeneral  Code,  Section  11329,  an  allegation  of  value  or  damage, 
the  action  being  on  an  Implied  contract  lor  the  payment  o^money 
only,  and  within  the  exception  of  General  Code,  Section  11367. 
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under  the  prorlslons  of  General  Code,  Section  11329,  it  must  be 
controverted  by  arntwer,  and  If  not,  the  court,  In  the  exercise  ot  Its 
discretion,  has  power  to  render  judgment  without  proof  of  the 
amount. 
4.  General  Code,  Section  11592,  authorizing  judgment  aa  upon  default 
in  certain  cases,  doee  not  contemplate  the  entering  of  a  default 
judgment  at  any  time  during  the  term  after  the  defendant  la  in 
default  for  anewer,  as  provided  by  General  Code,  Section  11383, 
hnt  only  when  the  case  la  reached  in  Its  order  or  on  apecial  as- 
signment. 

H.  A.  Kangesser,  for  plaintiff  in  error. 
E.  W.  Disseite,  contra. 

Winch,  J.;  Marvin,  J.,  and  Henhy,  J.,  concnr. 

Error  is  predicated  in  this  action  upon  the  refusal  of  the  com- 
mon pleas  court  to  vacate  a  deCanlt  judgment  rendered  within 
the  term. 

The  ease  was  originally  started  in  a  justice  court,  where 
Qeoi^e  Dixon  sned  the  E.  B.  Company  for  "money  had  and  re- 
ceived." He  recovered  judgment  on  January  31,  1911.  The 
defendant  appealed. 

General  Code,  Section  10398,  provides: 

"The  mle  day  for  filing  the  petition  in  the  court  of  common 
pleas  in  a  case  appealed  from  a  justice  of  the  peace  shall  be 
the  third  Saturday  after  the  expiration  of  the  time  limited  for 
filing  the  transcript;  and  the  subsequent  pleadings  shall  be 
filed  within  such  times  thereafter  as  is  provided  for  the  filing 
thereof  in  cases  commenced  in  that  court  after  the  return  day 
of  the  sommons." 

Dixon  should  have  filed  a  petition  in  the  common  pleas  cotirt 
by  Pebrnary  25 ;  he  did  not  file  it  until  March  30,  1911.  The 
third  Saturday  after  that,'  when  the  answer  was  due,  was  April 
15;  the  default  judgment  complained  of  was  taken  the  following 
Monday,  April  17. 

It  is  first  claimed  that  the  judgment  is  erroneous  because  the 
plaintiff  did  not  file  his  petition  so  soon  as  he  should  have  filed 
it.  This  contention  is  disposed  of  by  the  ruling  in  Parker  v. 
Eaight,  14  C.  C,  548,  which  we  follow. 
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,It  ia  next  claimed  that  the  cause  of  action  stated  in  the  peti- 
tion varies  from  thai  set  up  in  the  bill  of  particulars,  and  that 
it  was  not  such  an  action  as  permitted  a  default  nithout  the 
taking  of  evidence. 

Neither  of  these  points  is  well  taken.  The  petition  set  forth 
that  the  plaintiff  li«d  purchased  an  overcoat  of  the  defendant  and 
paid  down  four  dollars  of  the  purchase  price,  but  the  defendant 
refused  to  deliver  the  overcoat,  and  the  plaintiff  therefor  asked 
judgment  for  his  four  dollars.  This  was  an  action  for  money 
had  and  received. 

It  was  said  by  Judge  Hitchcock  in  the  case  of  Welsh  v.  Welsh, 
5  Ohio,  425,  at  page  428 : 

"The  law  is  well  settled  that  where  a  vendee  has  a  right  in 
consequence  of  the  conduct  of  the  vendor,  to  rescind,  he  may 
ito  it  and  recover  back,  in  an  action  for  money  bad  and  received, 
the  amount  paid  upon  the  contract," 

That  was  an  aetiou  concerning  tJie  sale  of  real  estate,  but  the 
rule  is  the  same  in  the  case  of  the  sale  of  a  chattel. 

Underlying  this  action  is  an  implied  contract ;  if  another  has 
money  which  in  equity  belongs  to  rac,  the  law  implies  a  contract 
to  pay  it  to  me.  This  proposition  is  important,  and  authorizes 
Ihc  paraphrasing  of  a  paragraph  found  on  page  638  of  the 
opinion  in  the  ease  of  Dallas  v.  Fvrneait,  25  0.  S.,  635,  as  follows : 

' '  The  allegation  in  the  petition  of  the  amount  due  is  a  material 
allegation  and  is  not,  in  the  sense  in  which  those  words  are  used 
in  Section  11U29  of  the  General  Code,  an  allegation  of  value  or 
damage,  but  is  a  specific  allegation  of  the  amount  due,  the  action 
being  on  an  implied  contract  for  the  payment  of  money  only, 
and  within  the  exception  of  Section  11357  of  the  General  Code, 
and  therefore,  under  the  provisions  of  Section  11329  of  the  Gen- 
t-ral  Code,  must  he  controverted  by  the  answer.  In  thia  case, 
the  miifcriiil  iillefriitions  of  the  petition  not  having  been  contro- 
verted by  the  answer,  the  court,  in  the  exerciw  of  its  discretion 
had  power  to  render  the  judgment  without  requiring  proof  of 
the  amount." 

This  brings  us  to  an  application  of  General  Code.  Section 
11592,  which  provides  that  when  all  or  a  part  of  one  or  more  of 
the  causes  of  action  set  out  in  a  pleading  are  not  put  in  issue 
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by  answer,  or  otherwise,  judgment  may  be  taken,  as  upon  a  da- 
fault. 

If  it  is  claimed  that  this  section  applies  only  to  cases  where  a 
part  of  the  cause  or  causes  of  action  is  admitted  and  part  denied, 
as  set  forth  in  Weaver  v,  Camahan,  37  0.  S.,  363,  the  uiawer 
is  that  the  statute  has  been  amended  since  said  decision. 

The  plaintiff  in  this  case,  then,  was  entitled  to  judgment, 
as  vpon  default.  That  does  not  mean  that  he  was  entitled  to 
a  default  judgment  at  any  time  during  the  term  after  the  de- 
fendant was  in  default  for  answer,  as  provided  in  General  Code, 
Section  11383,  because  his  action  was  not  one  of  those  mentioned 
in  that  section,  but  he  was  entitled  to  judgmeDt  as  up<m  default. 
when  his  case  was  reached  in  its  order  or  on  special  assignment, 
as  provided  in  General  Code,  Sections  11384  to  11388  inclusive.. 

It  is  claimed  that  this  case  was  not  reached  in  its  order  or 
specially  assignad.  The  transcript  does  not  show  a  special  as- 
signment ;  but,  as  there  is  no  bill  of  exceptions,  we  do  not  know 
that  the  case  was  not  reached  in  its  regular  order.  We  must 
therefore  presume  that  the  case  was  not  disposed  of  in  advance 
of  the  proper  time. 

Judgment  afSrmed. 
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CONSTRUCTKM  OT  A  %V1^ 

Circuit  Court  of  Wood  Conntj- 

Frank  White,  as  Administbatob  With  the  Wiu.  Annexed  of 

THE  Estate  of  Henry  Rudolph  White,  Deceased, 

V.  John  White  et  al.* 

Decided,' October  28,  1911. 

WilU — Determination  <u  to  the  Amount  the  Widow  oj  a  Deceated  Bom 
Bhovtd  Receive — Where  the  Bon  Died  Before  the  Tettator. 

Under  tlie  provlalonG  of  the  will  conBtrued  Id  tlila  case,  tlie  widow  of 
the  deceased  son  Is  held  to  be  entitled  to  receive  the  share  which 
would  have  gone  to  the  said  son  had, he  sarrWed  the  testator,  less 
the  amount  Bpeclally  provided  to  be  paid  by  her  In  the  codicil  ap- 
pended to  the  will  after  the  death  of  said  aon., 

Rheinfrank  &  Oklinger  and  Edward  Beverstock,  for  plaintiff. 
Edgar  H.  Johnson  and  Jos.  W.  Lane,  contra. 

Richards,  J.j  Wildhan,  J.,  and  Kineade,  J.,  coacor. 

Appeal  from  the  Court  of  Commoa  Pleas. 

Tbia  ia  an  action  brought  for  the  purpose  of  obtaining  a  ood- 
struetion  of  the  will  of  Henry  Rudolph  White,  deceased.  The 
will  was  executed  on  July  23d,  1894,  on  which  date  the  testator 
had  five  ehildrea  then  living.  The  wUl,  after  making  variotu 
preliminary  dispositions  of  property,  contains  the  following 
-  clause : 

"The  remainder  of  my  estate,  real  and  personal,  shall  be 
divided  equally  between  my  children  or  their  heirs  share  and 
share  alike." 

One  of  the  children  of  the  testator  by  the  name  of  Henry 
White  died  intestate  on  June  3d,  1895,  without  issue,  but  leaving 
surviving  him  a  widow,  Rose  White,  On  December  21,  1895, 
the  testator,  Henry  Rudolph  White,  executed  a  codicil  to  his 
will,  which  codicil  contains  the  following  language: 

•Affirmed  without  opinion,  White  y.  White.  88  Ohio  State,  — . 
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' '  The  sum  of  $88  lawful  money  of  the  U.  S.  bearing  interest 
at  6%  from  the  iirst  day  of  July,  1895,  till  paid  shall  be  paid 
to  my  daoghter  Carolina  White,  her  heirs  or  assigns,-  out  from 
the  f^are  of  the  inheritance  of  my  son  Heory  White,  deceased. 
The  residue  of  said  share  shall  be  the  only  bequest  to  the  heirs 
or  assigns  of  said  Henry  White." 

Held:  That  under  the  terms  and  provisions  of  the  will  and 
codicil,  the  vidow.  Rose  White,  is  entitled  to  receive  the  share 
which  would  have  gone  to  her  husband,  Henry  White,  if  he 
had  survived  the  testator,  less  the  sum  of  $88  and  interest  thereon' 
as  provided  in  the  codicil. 

This  construction  of  the  will  is  not  changed  by  the  extrinsio 
evidence  offered.  So  much  of  that  evidence  as  tends  to  show 
the  situation,  circumstances  and  condition  of  the  testator  and 
the  natural  objects  of  his  bounty,  is  competent,  the  remaining 
portion  of  it  we  hold  to  be  incompetent,  and  we  cite  the  follow- 
ing cases:  Ij>  re  Lester's  Estate,  115  La.,  1;  Lincoln  v.  Aldrich, 
149  Mass.,  368 ;  Clark  v.  Trustees,  3  C.  C,  152. 

A  decree  may  be  drawn  construing  the  will  in  accordance  with 
the  views  expressed  in  this  opinion. 
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AS  TO  NOTICE  TO  ENDOILSBRS  Ot  NON-PAYMENT  AND 
WAIVER.  OP  DEMAND. 

Circuit  Court  of  Cuyahoga  County. 

C.  H.  Salmons  v.  A.  J.  Brockett  bt  al. 

Decided.  November  13,  1811. 

Fromlssory  Kote — Waiver  of  Demand  onrf  Notice  o}  Nort-Payment  and 
DteAonor. 

In  an  action  on  a  prlniiesory  Dote  waiver  by  evidences  of  notice  of 
diebonor  and  non-paj'nient  and  demand  is  not  suffl(!IeDtly  alleged 
by  a  Btatement  tbat  on  a  day  just  prior  to  maturity  ot  the  note 
one  of  three  endorsers  offered  a  renewal  note  with  the  same  en- 
doreera  for  part  and  tlie  note  of  another  for  the  balaDce  of  the 
amount  ot  the  original  note,  with  a  statement  that  the  maker 
of  the  original  note  could  not  pay  it,  requesting  tbat  a  new  note 
be  accepted  In  place  of  the  original  note,  which  request  was  re- 
fused. 

Gristvold  A'  White,  for  plnintiff  in  error. 
Judson  <t-  Weld,  contra. 

Winch,  J.;  Henhy,  J.,  ami  Makvin,  J.,  concur. 

The  question  in  this  ease  ia  whether  a  demurrer  by  defendant 
Brockett  to  plaintiff's  aitieiid"(l  petition  was  properly  sustained. 

It  declares  upon  two  prdinissory  notes  for  $2,200  each,  both 
executed  July  20,  1904,  by  the  Cleveland  Printing  &  Publishing 
Company,  payable  to  the  iijaiutiff  four  months  after  date,  which 
would  be  November  20,  1004,  and  both  endorsed  by  defendsuts, 
W.  M.  Day,  F.  J.  Stariil  and  A.  J.  Brockett. 

The  question  raised  by  the  demurrer  is  whether  said  petition 
sufficiently  allef^cs  thai  notii-i'  of  dishonor  and  demand  were 
waived  by  the  endorsers. 

On  this  point  the  petition  reads  as  follows: 

"Each  of  said  endorsers  waived  the  notice  of  dishonor  and 
non-payment  and  demand  required  by  the  statute  to  be  given 
them  in  this,  to-wit :  That  on  or  a  day  or  two  prior  to  November 
20,  1904,  the  date  when  the  within  notes  became  due,  W.  M, 
Day,  one  of  the  three  endorsers  to  the  aforesaid  notes,  and  the 
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president  and  treasurer  of  the  Cleveland  Printing  &  Publishing 
Company,  brought  three  renewal  notes,  two  for  two  thousand 
dollars  ($2,000)  each,  dated  November  20,  1904,  with  the  same 
endorsers  on  the  back,  and  one  for  four  hundred  dollars  ($400) 
endorsed  by  Luther  Allen,  and  requested  this  plaintiff  to  accept 
said  three  notes  in  place  of  the  two  original  notes  herein  de- 
scribed, and  stated  to  this  plaintiff  that  the  Cleveland  Printing 
&  Publishing  Company,  of  which  he  was  the  president  and 
treasurer,  could  not  pay  the  original  notes  above  set  forth  when 
due  on  November  20,  J  904,  This  plaintiff  thereupon  rejected 
and  refused  to  accept  the  renewal  notes." 

The  law  on  this  subject  is  now  found  in  Generad  Code,  Sec- 
tions 8187  and  8214. 

Section  8187  provides  that  presentment  for  payment  is  dis- 
pensed with  by  waiver,  express  or  implied. 

Section  8214  reads  aH  follows: 

"Notice  of  dishonor  may  be  waived  either  before  the  time 
of  giving  notice  has  arrived,  or  after  the  omission  to  give  due 
notice.     The  waiver  may  be  express  or  implied," 

It  is  claimed  that  in  this  case  the  waiver  of  demand  was  im- 
plied from  the  knowledge  of  the  endorsers  that  the  notes  would 
not  be  paid  at  maturity,  waiver  of  notice  of  dishonor  from  the 
conduct  of  the  endorsers  in  offering  renewal  notes  endorsed  by 
themselves. 

The  first  point  is  not  well  taken.  It  was  held  in  the  case  of 
Bassfnhorst  v.  Wilby.  45  0,  S.,  338: 

"The  known  insolvency  of  the  maker,  and  that  he  himself  can 
not  pay,  does  not  dispense  with  the  necessity  of  presentment  for 
payment  in  order  to  fix  the  liability  of  the  endorser." 

The  second  point,  waiver  of  notice  of  dishonor,  may  be  im- 
plied, as  quotetl  by  counsel  for  plaintiff,  from  Boyd  v.  Bank,  32 
0.  S.,  526,  "if  the  conduct  on  the  part  of  the  endorser  toward 
the  holder  of  the  note  is  calculated  to  put  a  person  of  reasonable 
prudence  off  his  guard,  or  induce  him  to  omit  demand,  or  tn 
give  notice  of  dishonor." 

But  was  there  any  saeh  conduct  in  this  caseT  What  did  the 
indonters  dot     They  offered  two  renewal  notes  for  part  of  the 
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sum  due,  and  a  note  indorsed  by  Lutfaer  Allen  in  payment  of 
part  of  it.  This  the  plaintiff  refused  to  accept.  It  does  not 
appear  that  Brockett  waa  promptly  notified  that  these  three  notes 
were  not  accepted.  Was  he  not  hereby  lulled  into  temporary 
secnrity  instead  of  plaintiff's  being  pat  off  faia  guardt 

In  the  case  last  cited,  Boyd,  when  asked  by  one  of  the  makers 
to  indorse  a  renewal  note,  7vkich  it  kad  agreed  to  accept  in  pajf 
ment  of  the  note  sued  upon,  promised  to  do  so,  and  told  the 
maker  to  leave  the  note  at  the  bank  and  he  would  come  in  in  a 
few  days  and  indorse  it. 

The  note  was  left  at  the  bank,  and  it  waa  informed  of  Boyd's 
agreement.  The  day  for  demand  and  notice  went  by,  the  bank 
relying  upon  Boyd 's  promise  to  endorse  the  renewal  note.  He 
afterwards  refused  to  endorse  it.  Judge  Wright  delivering 
the  opinion,  justly  remarks:  ''Had  he  kept  his  word  and  en- 
dorsed the  note  on  Monday,  the  necessity  of  notice  and  protest 
was  waived." 

But  had  the  bank  not  agreed  to  accept  a  new  note  endorsed 
by  Boyd,  it  would  not  have  been  misled  by  Boyd  'a  failure  to  go 
in  on  Alonday  and  endorse  the  note.  So  here  plaintiff  was  in 
no  way  misled  by  the  tender  of  the  new  notes  endorsed  by 
Brockett,  for  he  refused  to  accept  them,  and  had  plenty  of  time 
after  his  refusal  to  demand  payment  of  the  original  notes,  and. 
give  notice  of  their  dishonor. 

The  case  of  Jenkins  v.  White,  147  Pa.  St.,  303,  is  cited  by 
counsel  for  plaintiff  as  sustaining  his  claim.  The  syllabus  of 
the  case  reads  as  follows : 

"The  offer  of  a  renewal  note  with  the  same  makers  and  en- 
dorsers as  the  original  not«.  constitutes  a  waiver  of  protest. 
Such  an  offer  shows  that  the  endorsers  did  not  expect  the 
original  note  to  be  paid  at  maturity,  and  they  could  not  have 
been  injured  by  the  failure  to  give  notice  of  its  non-payment." 

This  is  not  in  accord  with  the  Ohio  rule  announced  in  Boyd 
V.  Bank,  supra,  which  bases  the  waiver  upon  the  fact  that  the 
holder  was  misled  by  the  conduct  of  the  endorser  and  not  upon 
the  fact  that  the  endorser  is  not  prejudiced  by  the  failure  to 
give  notice.    The  latter,  in  Ohio,  at  least,  is  entitled  to  stand 
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upon  his  legal  rights,  unless  his  conduct  was  misleading  to  the 
holder  to  his  prejudice. 

The  oase  is  also  distinguishable  from  the  case  at  bar  in  that  the 
renewal  not  tendered  was  identical  with  the  original  note  in 
amount.  Here  the  endorser  tendered  new  notes  for  only  part  of 
the  original  notes,  expecting  the  balance  thereof  to  be  paid  by  the 
Lntber  Allen  note. 

The  case  of  First  National  Bank  v.  Weston,  49  N.  T.  Snpp., 
542,  was  upon  the  original  note,  although  destroyed  upon  the 
giving  of  a  renewal  note  with  the  same  endorsers,  and 
although  there  had  been  many  subsequent  similar  renewals, 
all  accepted  by  the  bank.  Of  courae,  notice  of  dishonor  of  the 
first  note  was  waived,  for  the  holders  acted  upon  the  proposal 
of  the  endorsers.    The  case  is  in  line  with  the  Boyd  case. 

The  case  of  May  v.  Boisseaw,  8  Leigh  (Ta.),  164,  is  in  point 
and  in  line  with  the  Ohio  cases. 

The  demurrer  to  the  amended  petition  was  properly  sustained, 
and  the  judgment  thereon  is  affirmed. 


OOUBT  OF  APPEAI^. 
Sarler  t.  Bellera. 


COMPKNSATMN  FOR.  CARK  AND  SERVKKS  UraOIUCD 
TO  A  I«CXI«NT. 

Court  o(  Appeals  for  Hamilton  County. 

John  R.  Sayleb,  Executob,  v.  Lucy  E.  Skllbbs.* 

Decided,  March  14,  1914. 

Implied  Contract — For  Competuation  for  Bcrvicet  In  Garing  for  an 
Aged  Couple — Action  on  Agreement  to  Make  Totantenlary  Pro- 
vition  Barred  by  the  Statute — Quantum  Meruit — Evidence  tu  to 
the  nature  o}  Servieet  Rendered  it  Evidence  at  to  TTieir  Value — 
Judgment  Embodvinff  Subttantial  Juttice  Bated  on  a  Wrong  Pro- 
cett  of  Beatoning. 

1.  An  action  does  not  He  on  an  a^eement  to  make  testamentary  pro- 

vision tor  compensation  tor  services  in  caring  for  tbe  decedent 
and  his  wlte  in  tbelr  old  age,  where  the  suit  to  enforce  tbe  agree- 
ment was  not  Died  for  more  than  tvo  yean  alter  the  appol&toient 
of  the  eiecutor  and  more  than  six  months,  after  the  rejection 
of  the  claim  by  the  executor. 

2.  But  where  the  court  found  on  all  the  Issues,  Including  quantum 

meruit,  for  plaintiff  and  rendered  Judgment  In  an  amount  which 
embodied  Bubstaotial  Justice  baaed  upon  concluslona  which  were 
subfltantlally  correct,  a  reviewing  court  will  not  set  the  Judgment 
aside  on  the  ground  that  the  court  erred  In  a  matter  of  law  or  logic. 

Peck,  Shaffer  <(•  Peck  and  Sayler  it  ^yler,  for  plaintiff  in 
error. 
Healy,  Ferris  <t  McAvoy,  contra. 

Jones,  E.  II.,  J. ;  Swinu,  J.,"concars ;  Jones,  0.  B.,  J.,  dissent*. 

Tbe  amended  petition  filed  by  tbe  plaintiff,  Lucy  E.  Sellers,  in 
the  court  below  concluded  with  an  alternative  prayer  for  one  of 
three  different  orders  or  judgments:  first,  for  an  order  com- 
pelling the  defendant  executor  to  deliver  to  her  one  hundred  and 
fifty  shares  of  the  capital  stock  of  the  First  National  Bank  of 
Cincinnati;  second,  "if  this  relief  can  not  by  law  be  granted 
that  she  recover  of  defendant  the  sum  of  $37,500  the  value  of 

■Afflrming  with  modification,  BeUers  v.  Sayler,  Executor,  14  N.P.(N. 
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said  shares";  third,  if  such  relief  can  not  be  granted  tiiat  she 
recoTer  from  defendant  the  aum  of  $28,921,  being  the  value  of 
her  services  less  the  amount  received  by  her  with  interest  from 
Angust  11,  1909.  There  were  allegations  in  the  amended  peti- 
tion upon  which  this  alternative  prayer  was  predicated. 

Answers  were  filed  by  each  of  the  defendants  setting  forth 
substantially  the  same  defense  to  the  amended  petition  of  the 
plaintiff.  The  answers  are  long,  containing  eight  separate  de- 
fenses, which  we  will  not  take  space  to  set  out  verbatim.  The 
contents  of  the  answer  will  sufficiently  appear  from  the  discus- 
sion which  follows. 

The  prayer  for  delivery  of  the  bank  stock  or  judgment  for  the 
value  thereof  was  based  upon  a  written  instrument  signed  by 
Mr.  Van  Wormer  on  the  16th  day  of  September,  1907,  of  which 
the  following  is  a  copy : 

"Sept.  16,  1907. 
"In  addition  to  the  seven  thousand  dollars  invested  in  3^% 
Cin'ti  viaduct  bonds,  one  hundred  dollars  invested  in  a  United 
States  Government  bond  and  sixty  shares  of  Cin'ti  Street  Rail- 
way stock,  I  Asa  Van  Wormer,  give  and  bequeath  to  Lucy  E.  Sel- 
lers for  taking  care  of  me  snd  my  home,  at  my  death,  one  hundre 
and  fifty  shares  of  First  National  Bank  stock.  If  Lucy  E.  Sel- 
lers should  die  hefore  I  do,  then  at  my  death  the  one  hundred 
and  fifty  shares  of  First  National  Bank  stock  gcies  to  her  daughter 
Stella  Sellers. 

"  (Signed  1     Asa  Van  Wobmbk." 

This  was  not  witnessed,  and  although  testamentary  in  form  no 
claim  is  made  that  it  should  be  treated  as  a  codicil  to  testator's 
will.  It  is  claimed,  however,  in  the  amended  petition  that,  at 
the  time  of  its  execution,  JTr.  Van  Wormer  aisrreed  to  make  a 
codicil  to  his  will  incorporating  its  provisions  and  bequeathing 
to  Jlrs.  .Sellers  the  bank  stock  therein  mentioned.  It  is  upon 
this  alleged  promise  that  the  prayer  for  the  delivery  of  the 
stock  is  based,  the  claim  being  that  the  executor  since  the  death 
of  Mr.  Van  Wormer  has  held  said  stock  in  trust  for  Mrs.  Sellers. 

The  testator,  Asa  Van  Wormer,  died  on  the  11th  day  of  Aa- 
Kust,  1909.  John  B.  Sayler,  named  as  executor  in  the  will,  was 
appointed  September  IS.  IflCW.     On  September  22^  1910,  Mrs. 
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Sellers  presented  to  said  executor  a  claim  for  $28,921  for  labor 
performed  and  services  rendered  to  Asa  Van  Wormer  from  April 
13,  1897,  until  Augnst  11,  1909.  This  claim  was  disallowed 
October  20,  1910,  and  on  November  30,  1910,  the  original  peti- 
tion of  Lncy  E.  Sellers,  plaintiff  below,  was  filed  against  said 
Sayler,  execntor,  in  which  she  songht  to  recover  said  snm  of 
$28,921,  with  interest  from  Augnst  11,  1909. 

The  defendant  below  admitted  in  his  amended  answer  the  pre- 
sentation and  rejection  of  this  claim.  In  his  sixth  defense  he 
admits  that  plaintiff,  Lucy  £.  Sellers,  exhibited  to  him  a  paper 
porporting  to  be  the  original  of  said  instrument  of  date  Septem- 
ber 16,  1907,  set  out  above,  and  says  that : 

"Thereupon  this  defendant  orally  disputed  and  rejected  the 
same,  and  said  to  the  plaintiff  that  the  instrument  was  of  no 
validity,  and  refused  to  indorse  thereon  his  allowance  of  it  as  a 
valid  claim  against  the  estate." 

Farther  answerine.  he  claims : 

' '  That  the  said  plaintiff  failed  to  bring  an  action  against  this 
defendant  on  a  cause  of  action  growing  out  of  a  failure  and  neg- 
lect on  the  part  of  Asa  Van  "Wormer  to  perform  any  agreement 
under  or  evidenced  by  said  instrument  with  respect  to  one 
hundred  and  fifty  shares  of  the  First  National  Bank  stock  within 
six  months  thereafter. 

"That  no  other  exhibition  of  said  instrument  or  of  a  claim 
under  said  instrument  was  made  to  this  defendant. 

"Wherefore  this  defendant  says  that  any  claim  growing  out 
of  or  evidenced  by  said  instmment  is  barred." 

In  the  seventh  defense  the  executor  denies  that  said  Asa  Tan 
Wormer  agreed  to  make  a  will  givinR  plaintiff  at  his  death  one 
hundred  and  fifty  shares  of  stock  of  the  First  National  Bank 
of  Cincinnati,  or  that  he  agreed  with  the  plaintiff  that  he  would 
have  a  codicil  to  his  will  executed  in  due  form,  etc. 

In  the  eighth  defense  the  executor  says  that  he  was  appointed 
on  the  18th  day  of  September,  1909 -.  that  he  caused  notice  of 
his  appointment  to  he  pnbliahed  in  n  newspaper  of  general  cir- 
culation, commencing  on  the  19th  day  of  September,  1909,  as 
required  by  statnte;  that  the  said  plaintiff  failed  to  bring  action 
f^^ainflt  said  defendant  within  two  years,  on  a  cause  of  action 
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growing  oat  of  a  failure  and  neglect  on  the  part  ot  Asa  Van 
Wormer  to  perform  an  agreement,  as  set  out  in  the  petition. 

We  think  these  defenses  as  to  the  agreement  to  mabe  a  will  or 
codicil  giving  Mrs.  Sellers  the  bank  stock  are  a  bar  to  her  re- 
corery  npou  that  claim,  as  it  is  conceded  that  the  amended  peti- 
tion in  which  said  claim  was  first  sued  upon  was  not  iiled  until 
more  than  two  years  after  the  appointment  of  the  execotor  and 
more  than  six  months  after  the  rejection  of  said  claim  by  him ; 
the  coart  below  was  therefore  not  warranted  in  basing  its  judg- 
meot  in  favor  of  the  plaintiff  apon  this  alleged  agreement. 

The  caae  was  submitted  below  upon  all  the  issues  joined,  with- 
out the  intervention  of  a  jury.  We  aay  this  mindful  of  the  fact 
that  it  is  contended  by  counsel  for  plaintiff  in  error  that  the  case 
was  tried  below  only  upon  the  new  matters  set  up  in  the  amended 
petition,  viz.,  npon  the  claim  for  the  bank  stock  or  its  equivalent. 

The  record  however  discloses  that  evidence  was  offered  in  the 
trial  below  as  to  the  terms  of  the  contract  of  emplosnnent,  and 
not  only  describing  the  services  rendered  thereunder  by  Mrs, 
Sellers  for  twelve  years  as  the  nurse  and  housekeeper  for  Mr. 
and  Mrs,  Van  Wormer,  but  detailing  with  particularity  the 
arduous  and  exacting  labor  and  constant  attention  that  were  re- 
quired of  Mrs.  Sellers.  We  can  see  no  reason  why  it  would  have 
been  considered  necessary  by  plaintiff  to  have  offered  this  testi- 
mony nor  by  the  court  to  have  spent  the  time  in  receiving  it, 
unless  it  was  to  be  applied  to  a  determination  of  the  claim  for 
services  npon  gvantum  meruit  as  originally  presented  to  the 
executor  and  as  alone  sued  upon  in  the  original  petition  and 
incorporated  in  the  amended  petition  in  the  action  in  the  court 
below.     The  court  in  the  judgment  entry  found  ns  follows: 

"This  cause  having  heretofore  been  heard  upon  the  pleadings 
and  evidence  and  submitted  to  the  court,  the  court  upon  eon 
sideration  thereof  finds  the.  issues  joined  in  fnvor  of  the  plaintiff 
and  that  the  facts  stated  in  her  amended  petition  are  true." 

This  langnage  is  not  ambiguous,  and  embraces  with  certainty  a 
finding  for  plaintiff  on  her  claim  for  quantum  meruit,  as  well 
as  npon  other  issues. 
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There  ia  no  rule  which  authorizes  a  reviewing  court  to  reverse 
a  jndgiment  simply  because  the  court  which  rendered  it  erred  in 
a  matter  of  law  or  logic.    Section  11364,  General  Code,  provides : 

' '  In  every  stage  of  action,  the  court  muHt  disregard  any  error 
or  defect  in  the  pleadings  or  proceedings  which  does  not  affect 
the  substantial  rights  of  the  adverse  party.  No  judgment  shall 
be  reversed,  or  affected,  by  reason  of  such  error  or  defect.  In 
the  judgment  of  any  reviewing  court  upon  any  petition  in  error 
in  any  civil  action,  when  it  ia  sought  to  reverse  any  final  judg- 
ment or  decree,  or  obtain  a  new  trial  upon  the  issues  joined  in 
the. pleadings,  such  reviewing  court  shall  certify  on  its  journal 
whether  or  not  in  its  opinion  substantial  justice  has  been  done 
the  party  complaining,  as  shown  by  the  record  of  proceedings, 
and  judgment  under  review.  In  case  such  reviewing  court  shall 
determine  and  certify  that  in  its  opinion  substantial  justice  has 
been  done  to  the  party  complaining  as  shovn  by  the  record,  all 
alleged  errors  occurring  at  the  trial  shall  by  such  reviewing  court 
be  deemed  not  prejudicial  to  the  party  complaining  and  shall  be 
disregarded  and  such  judgment  or  decree  under  review  shall  be 
afSrmed,  or  it  shall  be  modified  if  in  the  opinion  of  such  review- 
ing court  a  modification  thorenf  will  do  more  complete  justice 
to  the  party  complaining." 

The  questions  therefore  for  this  court  are:  has  substantial 
justice  been  done:  and  are  the  conclusions  ultimately  reached, 
regardless  of  the  reasons  given,  substantially  correctt 

Following,  as  we  think,  the  letter  and  spirit  of  the  section 
quoted  a  majority  of  this  court  are  constrained  to  affirm  the 
judgment  below  and  to  answer  these  questions  in  the  affirmative. 

We  have  reached  this  conclusion  after  careful  consideration 
of  all  the  evidence  in  the  case.  Mrs.  Sellers  under  the  statiite 
was  incompetent  as  a  witness,  and  her  dahghter.  Mrs.  Blaesi.  was 
the  only  witness  to  the  conversation  which  took  place  between 
Mr.  Van  Wormer  and  Mrs.  Sellers  at  the  time  the  contract  was 
made.     She  testified  that  Mr.  Von  Wormer  said: 

"He  wanted  my  mother  to  take  care  of  him.  Gome  out  there 
and  take  care  of  him,  and  do  for  him  and  Annt  Julia  as  long  as 
they  lived;  that  if  they  did  this,  at  his  death  she  would  be  re- 
warded, and  he  knew  that  she  could  do  anything  for  him,  and  that 
she  would  he  sntisEactory  in  every  way,  and  he  would  satisfy  her 
in  return  by  giving  her  at  his  death  enough  to  keep  her  the  rest 
of  her  life  without  doing  any  work.    So  mama  came,  and  I  am 
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not  quite  sure  aboat  the  date,  bnt  I  think  it  was  along  sbout  the 
11th  of  April  that  mama  and  I  went  there  and  took  chaise  of 
Aant  Julia  and  Uncle  Asa  in  his  home.  '  •  •  so  he  said  if 
she  would  remain  and  do  for  him,  at  his  death  she  would  get 
stocks  or  bonds  that  would  yield  an  income  from  $150  to  $200  a 
mosth,  if  she  would  stay  and  take  care  of  him."  (Bill  of  Ex- 
ceptioDS,  pages  9  and  9.) 

This  evidence  is  corroborated  by  the  testimony  of  James  Van 
Wormer  and  Mrs.  Atherton  as  to  what  Mr.  Van  "Wormer  had 
told  them  as  to  his  arrangement  with  ]\frs.  Sellers  and  what  be 
had  agreed  to  do  in  conformity  thereto,  and  is  not  disputed  by  a 
word  or  circumstance  in  the  record.  The  conversation  detailed 
by  James  Van  Wormer,  and  found  on  pages  85,  86  and  87  of  the 
bill  of  exceptions,  shows  that  the  old  gentleman  at  that  time 
(August,  1907,  one  month  before  the  execution  of  the  unattested 
codicil)  recognized  an  indebtedness  to  Mrs.  Sellers,  and  contem- 
plated matdog  some  arrangement  by  which  she  would  receive 
at  his  death  $50,000  from  his  estate  for  her  services  performed 
and  to  be  performed. 

Within  fifteen  months  from  the  date  of  her  employment  he 
bad  made  provision  for  her  in  his  will  to  the  extent  of  $8,000 
and  had  given  her  a  $1,000  bond.  At  that  time  he  was  seventy 
eight  years  of  age.  He  outlived  his  expectancy,  and  it  not  likely 
that  he  then  expected  to  live  to  be  ninety  years  of  ag-e.  While 
the  bequests  and  the  gift  inter  vivos  thus  made  can  not  be  taken 
as  absolute  proof  of  the  value  of  beT  services,  they  show  that 
the  old  gentleman  recognized  the  extraordinary  nature  of  her 
labors  and  did  not  measure  the  value  theneof  by  the  usual  stand- 
ards or  by  any  prevailing  rule  or  custom.  The  evidence  shows 
that  these  bequests  were  made  in  compliance  with  his  agreement 
or  promise  as  testified  to  by  Mrs.  Blaesi,  and  when  we  witness 
them,  made,  as  they  were  so  shortly  after  she  entered  upon  her 
work,  it  serves  to  remove  any  feeling  of  surprise  or  doubt  as  to  bis 
purpose  expressed  nine  years  later  to  give  the  $37,500  worth  of 
bank  stock  in  further  payment  under  his  contract. 

The  record  shows  further  that  Mrs.  Sellers  knew  of  each  of 
the  testamentary  bequests  made  for  her  at  the  time  or  soon  after 
they  were  made.    She  objected  strenuously  to  them  as  being  in- 
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adequate  and  not  a  fulfillment  of  his  promise  or  of  the  contract 
of  employment.  What  did  he  say  or  dot  Did  he  deny  the 
agreement  as  she  claimed  it  existed  t  No.  On  the  contrary  he 
gave  her  bonds,  stocks,  and  made  codicils  in  an  effort  to  satisfy 
her,  but  to  no  avail.  There  was  constant  tronble  about  it.  He 
may  have  thought  her  demands  were  unreasonable  or  exorbitant, 
bnt  she  insisted  that  he  had  not  kept  faith  and  at  one  time  left 
him,  removing  her  furniture  and  apparel  to  th*  city.  He  soon 
after  induced  her  to  return.  Her  services  were  apparently  con- 
sidered by  him  as  almost  if  not  qnite  indispensible.  There  were 
quarrels,  a  fight  and  much  domestic  turmoil  in  the  household  up 
to  the  time  that  the  paper  of  September  16,  1907,  was  signed. 
The  record  is  silent  as  to  any  trouble  afterwards  and  the  infer- 
ence follows  that  both  parties  looked  upon  that  paper  as  a  settle- 
ment of  the  difficulty.  The  amount  named  therein  was  less  than 
that  fixed  by  him  in  the  conversation  with  his  friend  a  month 
before.  It  must  be  accepted  as  his  estimate  of  what  his  agree- 
ment, made  in  1897  and  since  recognized  by  him,  required  him 
to  do.  We  can  not  see  how  any  better  evidence  could  have  been 
offered  as  to  the  value  of  her  services,  and  as  to  its  admissibility 
for  such  purpose  there  can  be  no  doubt. 

Plaintiff  below  was  not  required  to  offer  opinion  evidence  aa  to 
the  value  of  the  services.  He  expressly  agreed  to  provide  liberal- 
ly for  her,  insuring  an  income  sufficient  to  meet  her  needs.  This 
promise,  together  with  the  unusual  and  diversified  duties  of  he^ 
employment,  its  uncertain  duration,  the  postponement  of  pay- 
ment until  his  death,  all  make  obvious  the  futility  of  such  evi- 
dence in  this  case  and  the  reason  same  was  not  offered.  Evi- 
dence as  to  the  nature  of  the  services  was  e^-idenee  of  their 
value.  It  is  not  necessary  in  a  suit  on  a  quantitm  meruit  to  offer 
more.  Mclntyre,  Ex'r,  v.  Garlick,  8  C.  C,  416;  Duhme  Jewelry 
Co.  V.  Hazen,  6  C.C.{N.S.),  606. 

The  amount  claimed  in  the  amended  petition  is  $28,921  with 
interest.  This  sum  was  arrived  at  by  charging  for  the  number 
of  days  from  April  13,  1897,  imtil  August  11,  1909,  to-wit,  4503 
days,  at  $7  per  day,  and  crediting  thereon  the  sum  of  ^2,600 
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which  Mrs.  Sellers  had  received  io  cash  on  account  during  this 
time. 

On  December  14,  1898,  Mr,  Van  Wonner  made  a  codicil  to  his 
will  by  which  lie  gave  to  Mrs.  Sellers  United  States  government 
bonds  of  the  face  value  of  $7,000.  This  codicil  expressly  pro- 
vided that  this  bequest  was  made  in  consideration  of  her  serv- 
ices in  keeping  house  for  him  and  that  it  was  to  be  paid  to  her 
tipon  his  death  in  the  event  that  she  remained  with  him  until 
that  time.  This  codicil  was  afterward  revoked  or  became  in- 
operative for  the  reason  that  the  bonds  named  therein  were 
about  to  be  called  for  redemption,  and  on  May  25,  1907,  in  lieu 
thereof  he  entered  into  a  trust  arrangement  by  which  he  placed 
said  bonds  in  care  of  the  Third  National  Bank  of  Cincinnati, 
Ohio,  with  power  to  reinvest  the  amount  received  for  such  bonds 
in  other  bonds  of  the  United  States  or  of  the  city  of  Cincinnati. 

Under  the  powers  contained  in  said  deed  of  trust  the  trustee 
at  the  maturity  of  the  United  States  bonds  surreadered  the  same 
and  reinvested  the  proceeds  in  Cincinnati  viaduct  bonds  to  the 
amount  of  $7,000,  and  one  United  States  3%  coupon  bond  in 
the  sum  of  $100,  and  held  the  same  until  after  the  death  of  Asa 
Van  Wormer,  and  until  the  7th  day  of  February,  1910,  when 
the  said  trustee  transferred  and  delivered  said  bonds  to  Mrs. 
Sellers. 

The  trust  instrument  above  referred  to  contained  a  copy  of 
said  codicil  of  December  14,  1898,  and  expressly  recited  that  the 
trust  was  created  for  the  purpose  of  carrying  out  the  said  be- 
quest, and  as  a  payment  to  Mrs.  Sellers  for  services  which  she 
bad  rendered  and  might  render  in  the  future. 

Under  these  circumstances  we  think  that  the  sum  of  $7,100 
heretofore  received  by  Mrs.  Sellers  should  have  been  credited 
upon  said  account  presented  to  the  executor  as  aforesaid,  and  the 
same  not  having  been  done,  it  should  now  be  considered  as  a 
credit  upon  said  account  in  the  same  manner  as  the  item  of  $2,600 
deducted  therefrom  by  claimant.  This  reduces  the  claim  of  de- 
fendant in  error  to  $21,821,  aud  the  judgment  of  the  court  below 
should  be  modified  to  the  extent  that  it  is  in  excess  of  this 
amount. 
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Plaintiff  is  entitled  to  recover  the  said  sum  of  $21,821  with 
interest  from  August  11,  1909. 
Judgmeut  affirmed  as  modified. 

Jones,  0.  B.,  J.',  dissenting. 

The  original  petition  in  this  case  was  the  usual  one  for  services 
on  quantum  meruit.'  It  was  superseded  by  the  amended  petition 
which  still  embodied  all  that  was  contained  in  the  original  peti- 
tion, setting  up  plaintiff's  claim  under  an  implied  contract  and 
then  proceeding  further  sought  in  payment  for  the  same  servioes 
to  show  an  express  contract  for  the  tr^ansfer  and  delivery  of 
certain  bank  stock,  aud  prayed  in  the  alternative,  first,  for  the 
delivery  of  that  stock;  or,  if  that  could  nbt  be  had,  for  a  judg- 
ment for  the  value  of  the  stock ;  and  if  that  could  not  be  ban, 
for  the  value  of  the  services  rendered  on  a  quantum  meruit. 

It  will  be  seen  that  the  new  matter  in  the  amended  petition  is 
not  in  explanation  or  in  furtherance  of  that  contained  in  the 
original  petition,  but  is  actually  inconsistent  with  it.  If  plaintiff 
had  an  express  contract  for  this  bank  stock  in  payment  for  her 
services,  she  had  no  implied  contract  for  $7  per  day,  or  what- 
ever their  value  might  be.  In  Creighton  v.  Toledo,  18  0.  S.,  451, 
the  first  paragraph  of  the  syllabus  is  as  follows : 

"Where  there  is  an  express  contract  between  parties,  none 
can  be  implied;  the  maxim  expressum  facit  cessare  tadtum  ap- 
plies in  such  cases." 

And  on  page  452,  in  its  opinion,  the  court  says : 
"The  plaintiff's  right  to  recover  is  not  founded  upon  a 
quantum  meruit,  but  .solely  upon  an  express  contract  which  pro- 
vides a  stipulated  mode  of  payment,  and  thus  excludes  the  idea 
of  a  recovery  upon  an  implied  assumpsit.  When  there  is  an  ex- 
press contract  between  parties,  none  can  be  implied ;  the  maxim 
expressum  facit  censarc  taciturn  applies  in  such  cases." 

And  in  Crist  v.  Dice,  IS  0.  S.,  542,  in  the  opinion  of  the  court 
the  following  language  is  usedr  "No  implied  obligation  incon- 
sistent  with  the   actual   agreement   can  arise,"   etc.,     •     •     • 

"for  expressum  facit  cessare  tadtum," 
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The  allegations  of  the  express  contract  and  the  implied  con- 
tract in  the  same  petition  are  inconsistent.  They  are  in  do  sense 
the  same,  but  are  repugnant  to  each  other.  They  do  not  con- 
stitute two  separate  causes  of  action,  but  are  two  distinct  causes 
of  action  pleaded  tc^ether  in  the  alternative,  and  relief  under 
one  cause  of  action  would  prevent  the  obtaining  of  it  under  the 
other.  Plaintiff  being  uncertain  as  to  which  cause  of  action 
she  might  be  able  to  prove  and  maintain,  out  of  abundance  of 
caution  pleaded  them  both  in  the  one  amended  petition.  And 
they  were  both  met  by  distinct  denials. 

As  to  the  cause  of  action  nnder  the  unexecuted  eodieil  for  an 
express  consideration,  the  defendant  interposed  the  bar  of  the 
statute  both  that  the  action  had  not  been  begun  within  six 
months  after  its  rejection  under  Section  10722,  Qeneral  Code, 
nor  within  two  years  after  the  appointment,  under  Section  10746, 
Qeneral  Code. 

T  concur  with  the  majority  of  the  court  that  these  sections  both 
constituted  a  complete  bar.  Shdkan,  Ex'r,  v.  Swan,  48  0.  S., 
25 ;  Delaplaijie  v.  Smith,  38  0.  S.,  413 ;  Pollock  v.  Pollock.  2  C.  C, 
140. 

The  only  recoverj'  would,  therefore,  be  sustained  under  an 
implied  wmtract,  as  set  ont  in  the  original  _petition. 

In  my  opinion  there  was  no  consideration  given  by  the  court 
below  to  the  claim  under  the  implied  contract,  nor  any  deter- 
mination by  it  as  to  the  value  of-  the  services  rendered  or  the 
amount  which  plaintiff  was  entitled  to  receive  for  same.  On  the 
contrary,  the  court  below  found  that  plaintiff  was  entitled  to 
recover  as  damages  the  value  of  the  bank  stock  which  had  not 
been  delivered  to  her  in  accordance  with  the  agreement  which 
she  was  barred  by  the  statute  from  setting  up  in  this  case.  '  To 
my  mind  this  is  clear  from  the  words  alone  of  the  judgment, 
and  becomes  doubly  so  when  we  refer  to  the  language  of  the 
court  below  in  its  opinion  as  reported  in  14  N.P.(N.S.),  1.  The 
judgment  below  was  based  upon  the  finding  of  the  court  made  in 
the  following  language: 

"This  cause  having  heretofore  been  heard  upon  the  pleadii^ 
and  evidence  and  submitted  to  the  conrt,  the  court  upon  consider- 
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atioQ  thereof  find  the  issces  joined  in  favor  of  the  plaintiff,  and 
that  thf  facts  stated  in  her  amended  petition  are  tme. 

"The  court  further  find  that  the  estate  of  Asa  Van  Wonner 
ia  liable  in  damages  for  the  value  of  the  stock  delivered  to  the 
plaintiff  in  accordance  with  the  agreement  in  the  amended  peti- 
tion set  forth,  and  that  therefore  there  i9  justly  due  and  owing 
to  the  plaintiff  from  the  defendant  John  R.  Sayler,  executor  of 
the  last  will  and  testament  of  Asa  Van  Wormer,  deceased,  upon 
the  cause  of  action  set  forth  in  the  amended  petition,  the  sum 
of  $35,250  and  that  the  plaintiff  is  entitled  to  have  said  sum 
paid  to  her  out  of  the  personal  property  belonging  to  the  estate 
of  the  said  Asa  Wormer,"  etc. 

Surely  this  judgment  must  be  read  as  an  entirety,  and  it  will 
not  do  to  simply  rely  upon  the  general  language  of  the  first  para- 
graph of  the  finding,  and  from  it  determine  that  the  court  below 
had  necessarily  found  upon  the  claim  based  upon  the  implied 
contract  for  a  quantum  vieruit. 

It  is  true  that  the  language  states  that  the  court  npon  consider- 
ation of  the  pleadings  and  the  evidence  "find  the  issues  joined  m 
favor  of  the  plaintiff,  and  that  the  facts  stated  in  her  amended 
petition  are  true." 

If  this  language  is  to  be  construed  as  broadly  as  it  has  been 
by  the  majority  of  the  court,  then  it  necessarily  means  that  the 
court  below  found  that  the  express  contract  to  pay  bank  stock  for 
servioes  had  been  established,  and  that  the  implied  contract  to 
pay  the  reasonable  value  for  the  same  services  had  also  been 
established.  These  two  findings  are  absolutely  inconsistent,  and 
this  is  shown  conclusively,  to  my  mind,  by  the  specific  language 
which  follows,  wherein  the  court  finds  "that  the  estate  of  Asa 
Van  Wormer  is  liable  in  damages  for  the  value  of  the  stock  not 
delivered  to  the  plaintiff  in  accordance  with  the  agreement  in  the 
amended  petition  set  forth,  and  that  therefore  there  is  jtistly  due 
and  owing  to  the  plaintiff,"  etc. 

Construing  these  two  paragraphs  together  shows  specifically 
which  one  of  the  two  inconsistent  causes  of  action  put  in  the 
alternative  in  the  amended  petition  was  found  in  favor  of  the 
plaintiff  to  be  true.  And  the  value  of  this  stock,  as  fixed  by  the 
testimony  of  the  witnesses,  shown  in  the  record,  is  the  amoant 
(or  which  the  judgment  was  entered. 
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Id  other  words,  the  cause  of  action  which  has  been  barred  is 
nsed  as  a  basis  for  the  foundation  of  the  judgment  below. 
While  it  is  true  that  there  is  sufficient  evidence  shown  in  the 
record  to  have  enabled  a  jury  or  court  on  submission  to  deter- 
mine the  value  of  the  services  rendered  by  plaintiff  in  her  actiou 
on  an  implied  contract  for  the- value  of  such  services,  the  record 
fails  to  show  any  consideration  of  that  evidence  for  the  purpose 
of  fixing  such  value.  It  will  not  do  to  say  that  the  unexecuted 
codicil  famishes  in  itself  a  basis  of  value,  as  we  have  seen,  it  is 
eliminated  from  the  ease  by  reason  of  the  bar  of  the  two  stat- 
ntes  above  mentioned  except  in  so  far  as  it  might  furnish  evi- 
dence that  the  decedent  recognized  some  obligation,  whether  as 
a  legal  liability  or  as  a  moral  duty. 

This  paper  is  not  contractual  in  its  form,  but  is  of  a  testamen- 
tary character.  The  record  shows  that  testator  was  constantly 
considering  how  he  should  dispose  of  his  large  fortune,  and  it  is 
but  natural  that  plaintiff  should  have  been  considered  amoi^ 
others  as  well  worthy  of  his  benefaction.  The  testimony  of 
James  Van  Wormer  as  to  his  conversations  with  testator  indicate 
that  he  waa  not  considering  the  value  of  plaintiff's  services  to 
himself,  but  rather  undertaking  to  determine  what  portion  of 
bis  estate  he  should  bestow  upon  her,  while  making  generous 
gifts  to  other  individuals  and  to  numerous  charities. 

The  opinion  of  the  court  may  be  resorted  to.  to  show  what  was 
adjudicated.    Topliff  v.  Topliff,  8  C.  C,  55. 

In  the  syllabus  of  the  opinion  of  the  court  below  it  is  stated: 

*  *  *  "The  compensation  thus  provided  was  laiger  than 
she  could  have  expected  on  a  quantum  meruii. 

•  •  •  "The  agreement  must  be  regarded  as  established 
and  the  estate  as  liable  in  damages  for  the  valae  of  the  stock  so 
promised,  notwithstanding  her  mercenary  motive,  the  excellent 
bargain  she  drove,  and  the  defective  character  of  the  agreement 
upon  which  she  relies." 

And  in  the  body  of  the  opinion  on  page  9,  the  following  lan- 
guage is  used : 

"Except  that  the  agreed  compensation  is  large,  and  greater 
probably  than  could  be  given  in  an  actioii  for  the  reasonable 
value  of  such  services,  there  would  be  little  hesitation  in  finding 
the  agreement  to  be  as  claimed." 
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It  therefore  seems  to  me  that  the  judgment  below  was  based 
entirely  upon  a  wrong  hypothesis;  that  tbe  court  found  as  ex- 
press eontract  and  therefore  gave  no  attention  to  any  proof  as 
to  the  value  of  services  under  an  implied-  contract.  And  while 
it  is  the  duly  of  this  court,  under  Section  11364,  General  Code, 
to  "disregard  any  error  or  defect  in  the  pleadings  or  proceed- 
ings which  does  not  affect  the  substantial  rights  of  the  adverse 
party."  I  can  not  bring  myself  to  believe  that  a  trial  baaed  upon 
a  wrong  theory,  wherein  the  real  issue  that  can  be  determined  by 
the  court  is  disregarded,  and  a  judgment  rendered  on  an  issue 
which  can  not  under  the  law  be  considered,  is  one  where  the 
"substantial  rights  of  the  adverse  party"  are  not  affected,  and 
this  even  though  the  amount  of  that  judgment  might  possibly 
coincide  with  the  amount  which  could  have  been  rendered  under 
an  implied  contract.  It  was  certainly  "the  substantial  right" 
of  the  defendant  below  to  have  the  trial  court  consider  and  deter- 
mine separately  the  only  claim  which  plaintiff  was  entitled  under 
the  law  to  submit  to  the  court,  viz.:-  the  claim  made  under 
quantum  meruit,  and  when  the  trial  below  consisted  only  of  the 
determination  of  the  claim  under  the  express  contract  (which 
all  the  judges  of  this  court  agree  could  not  he  considered),  it 
can  not  be  said  that  "substantial  justice  has  been  done"  to  de- 
fendant. 

The  record  shows  that  the  plaintiff  has  rendered  services  to 
the  decedent  for  which  she  should  receive  liberal  compensation, 
and  it  would  be  unfortunate  that  the  settlement  of  the  e6tat« 
should  be  unnecessarily  delayed  by  the  sending  bach  of  this 
case  for  retrial.  But  where  the  amount  plaintiff  may  be  entitled 
to  receive  as  the  value  of  the  services  rendered  by  her  has,  as  T 
believe,  not  been  considered  or  determined  by  the  court  below, 
it  is,  in  my  opinion,  not  the  province  of  this  conrt  on  error  to  take 
up  that  question  and  determine  it  from  the  record  as  though  this 
were  a  trial  court ;  nor  is  it  correct  for  this  court  to  now  modify 
the  judgment  of  the  court  below  by  fixing  it  at  the  amount 
claimed  in  the  petition  reduced  only  by  the  payments  which  have 
been  admittedly  received  by  plaintiff  on  account  of  her  services. 
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UABKJTY  or  MASTUt.  PCMt.  COMBINED  NECaJC»NCE  OT 
PORXMAN  AND  FKLU>W-SU.VANTS. 

Circuit  Court  of  CuyahoKa  County. 

The  C1JBVE1.AND  City  Forge  &  Iron  CoMPA^fY  v.  'William 

C.  Wei^b." 

Decided,  December  4.  1911. 

Matter  and  Servant — liegligence—PTDximate  Cau»e—Oombinei  Negli- 
gence of  Foreman  and  Fellow-Servant*. 

In  an  action  by  a  workman  against  hie  employer  for  damages  from 
personal  Injuries  there  may  be  a  recovery,  It  tbe  workman  was 
without  fault  and  his  Injury  was  proximately  caused  by  the  com- 
bined negllKeoce  of  a  foreman  and  tellow-serrants.  In  such  case 
it  is  merely  necessary  to  show  that  one  of  the  co-operating  causes 
of  the  Injury  was  a  culpable  act  or  omission  for  which  the  master 
would  be  responsible,  and  the  rule  holds  good,  whether  the  other 
causes  were  also  defaults  for  which  tbe  master  would  be  respon- 
sible, or  were  due  t6  some  event  or  condition  for  which  he  Is  not 
required  to  answer. 

Rutsell  &  $!ichelberger,  for  plaiDtiS  in  error. 
Harry  F.  Payer,  contra. 

Marvin,  J.;  Winch,  J.,  concura;  Henby,  J.,  dissente. 

This  was  an  setion  for  damages  for  personal  injuries  with 
verdict  and  judgment  for  the  plaintiff  below. 

ObjectiDn  is  made  to  the  language  of  the  charge,  as  found  on 
p^e  282  of  the  record,  in  which  the  court  said : 

"He  could  cot  recover,  as  I  have  alread;  indicated,  by  reason 
of  negligence  on  the  part  of  his  fellow-servants,  but  1  say  to  yon, 
gentlemen,  that  if  plaintiff's  injury  were  proximately  caused  by 
the  combined  negligence  of  his  fellow -serrants,  co-operating 
with  the  negligence  ofthe  foreman,  under  such  circumstances 
there  could  be  recovery,  if  the  plaintiff  were  himself  free  from 
negligence  causing  or  proximately  contributing  to  his  injury. 
Of  course,  this  is  all  conditioned  upon  the  question  whether 
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tbe  plaintiff  was  negligent,  and  if  bis  negligence  caosed  or  con- 
tributed to  his  injury,  aa  I  have  already  indicated,  the  exigtenee 
of  Buch  negligence  on  the  part  of  the  plaintiff — contributory  neg- 
ligence— would  operate  to  defeat  a  recovery." 

In  another  part  of  the  charge,  the  court  substantially  repeated 
this  proposition. 

Tbe  proposition  stated  in  the  chaise,  as  an  abatract  proposi-. 
tion  of  law,  is  supported  by  too  great  weight  of  authority  to  be 
questioned  here  {Railway  Co.  v.  Henderson,  37  Ohio  State,  549, 
second  clause  of  the  syllabus,  and  the  numerous  authorities 
there  cited  on  page  553 ;  see  also  L.  S.  <£  If.  S.  Ry.  Co.  v.  Litg,  18 
C.  C,  653 ;  also  L.  S.  £  M.  «.  Ry.  Co.  v.  FeHer,  Admr.,  21  C. 
C,  605;  and  Railway  Co.  v.  Hudson,  22  C.'C,  586).  But  it  is 
urged  that  under  tbe  facts  of  the  preaent  ease,  the  charge  wa» 
calculated  to,  and  probably  did,  mislead  the  jury. 

This  question  is  discussed  at  considerable  length  in  Labatt  on 
Master  and  Servant,  in  a  number  of  sections.  Beginning  witk 
Section  806,  tbe  author  discusses  the  question  as  to  the  liability 
of  a  master  for  some  negligent  acts  where  causes  intervene  be- 
tween the  original  negligent  act  of  the  master,  and  the  actual 
injury  to  tbe  aervant ;  and  in  Section  808,  he  apeaks  of  such 
intervening  acta  of  responsible  actors,  as  are  not  of  themselvea 
culpable,  and  he  concludes  the  section  with  these  words: 

"Considering  that  the  ultimate  test  of  liability  is  whether  the 
consequences  flowing  from  the  negligence  charged  were  such  as 
might  reasonably  have  been  expected,  the  decisions  under  this 
head  can  not  easily  be  reconciled  upon  the  facts." 

In  the  notes  under  this  section,  numerous  eases  are  cit«d, 
where  liability  was  denied,  as  well  as  cases  where  it  was  affirmed. 
Among  the  latter:  Knapp  v.  Sioux  City  <&  P.  R.  Co.,  71  la.,  41 
(32  N.  W.,  18) ;  Finley  v.  Richmond  t6  D.  R.  Co.,  59  Pedeial, 
419;  Chicago  G.  W.  R.  Co.  v.  Pnce,  97  Federal,  423. 

Many  other  cases  are  cited  and  quoted  from  in  the  notes 
under  this  section. 

Section  809  of  Labatt  is  headed:  "Culpable  acts  of  respon- 
sible actora;  negligence  of  co-servants." 
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In  this  section,  too,  the  author  pointa  out  the  difficulty  of  Ax- 
ing a  boundary  between  the  state  of  facts  which  would  bold  the 
master  liable,  where  the  intervening  culpable  acts  are  those  of  a 
fellow-servant,  and  where  the  master  would  be  excused  becaase 
of  the  negligence  of  the  lellow-servant  proximately  causing  the 
injury. 

Section  813,  of  this  same  work,  is  in  these  words : 

""Where  several  causes  concur  to  produce  certain  results  any 
of  them  many  be  termed  '  proximate '  provided  it  appears  to  have 
been  an  efficient  cause." 

The  general  rule  applicable  to  all  cases  illustrating  this  situa- 
tion, except  those  in  which  the  contributory  negligence  of  the 
servant  himself  is  involved,  is  that  in  order  to  establish  the  right 
of  action,  it  is  merely  necessary  to  show  that  one  of  the  co- 
operating causes  of  the  injury  was  a  culpable  act  or  omission 
for  which  the  master  was  responsible.  This  rule  holds  good, 
whether  the  other  caases  were  also  defaults  for  which  the  master 
was  responsible,  or  were  due  to  some  event  or  some  condition  for 
which  he  was  not  required  to  answer. 

In  the  case  at  bar,  under  the  charge  of  the  court,  no  recovery 
could  have  been  had  unless  the  jury  found  that  the  foreman  of 
the  defendant  company,  Newey,  was  negligent  in  giving  the 
order  for  the  moving  of  the  wrench.  It  was  clearly  pointed  out 
to  the  jury  in  the  charge  that  unless  the  foreman,  in  giving  this 
order,  night  expect  as  a  natural  consequence  that  an  injury 
would  result  to  the  plaintiff  helow,  or  somebody  else,  then  the 
defendant  would  not  be  liable.  Under  the  instructions  of  the  - 
court,  the  jury  must  have  found,  and  we  are  not  prepared  to  say 
that  they  were  not  justified  in  finding,  that  the  natural  result  of 
an  order  given  in  the  terms  that  the  order  was  here  given  would 
be  that  the  men  to  whom  it  was  given  would  immediately  and 
horriedly  move  the  crank,  as  they  did  move  it,  and  that  knowing 
as  he  did  the  position  in  which  the  plaintiff  was  at  the  time,  he 
should  have  anticipated,  if  he  bad  given  it  the  thought  that  it  was 
his  duty  to  give  before  he  caused  the  crank  to  be  moved,  that 
injury  would  result  to  the  plaintiff. 
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It  can  hardly  be  doubted  that  if  the  foreman  had  himself 
moved  the  crank,  aa  it  was  moved,  and  the  plaintiff  was  without 
£ault,  the  plaintiff  eould  recover.  But  it  is  urged  that  the  action 
of  the  two  men  who  moved  the  crank  was  an  interveaii^  cause 
between  the  order  of  the  foreman  and  tlie  plaintiff's  injury. 
True,  the  actions  of  the  men  who  moved  the  crank  did  intervene. 
That  intervention  on  their  part  was  either  negligent  or  without 
negligence.  If  it  were  negligent,  the  jury,  as  we  think,  might 
well  find  that  the  foreman  should  have  anticipated  such  negli- 
gence on  the  part  of  those  who  moved  the  crank,  if  the  word 
'■negligence"  is  used  in  the  sense  of  failing  to  exercise  such 
care  as  they  should  and  would  under  ordinary  cireumstances 
have  exercised,  and  the  authorities,  to  which  attention  has  al- 
ready been  called,  would,  if  the  jury  so  found,  justify  the  ehai^ 
in  this  regard  and  justify  the  result  reachetl  by  the  jury. 

If  the  action  of  the  men  who  moved  the  crank  was  not  negli- 
gent, then,  under  the  authorities  <iuoted,  if  their  acta  were  the 
natural  result  of  the  order  given,  and  the  plaintiff  was  without 
fault,  he  would  be  entitled  to  recover. 

The  fact  that  there  was  a  cause  inten-ening  between  the  neg- 
ligent act  of  the  foreman  and  the  injury  to  the  plaintiff,  would 
not  necessarily  prevent  a  recovery. 

If  the  result  to  the  plaintiff  was  what  might  naturally  and 
probably  follow  as  a  consequence  of  the  negligence  of  the  fore- 
man, the  foreman  must  be  held  to  have  anticipated  what  did  re- 
sult, provided,  of  course,  the  plaintiff  was  without  fault.  This 
seems  to  us  to  be  fully  justified  by  the  holding  of  our  Supreme 
Court  in  the  case  of  Adams  v.  Young,  44  Ohio  State,  80,  and 
Railway  Co.  v.  Snj/der,  55  Ohio  Stete,  342. 

The  second  paragraph  of  the  syllabus  in  the  first  of  these  cases 
reads: 

"In  an  action  against  a  mill  owner  tor  damages  to  property 
ch.sed  by  fire  negligently  or  carelessly  thrown  by  sparks  from 
the  smoke  stack  of  the  mill  and  carried  to  the  property  by  a  gale 
of  wind  blowing  at  the  time  in  the  direction  of  the  property,  by 
which  fire  the  same  was  damaged;  where  the  conditions  con- 
tinue the  same  as  when  the  negligent  and  careless  act  was  done, 
and  no  new  cause  intervenes,  it  is  no  defense  that  the  Are  first 
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banied  an  intervening  building  and  was  tbenee  commimieated 
by  sparks  and  cinders  in  the  same  manner  to  the  biiilding  in 
which  such  iire  consumed  the  property,  though  the  buildings  were 
separated  by  a  space  of  two  hundred  feet." 

The  second  paragraph  of  tim  syllabus  in  the  last  of  these  eases 
reads  as  follows ; 

'"The  company  delivering  the  car  to  the  other  company,  should 
anticipate  that  employes  of  the  latter  would  go  upon  and  handle 
the  car  and  thereby  be  exposed  to  the  danger  of  receiving  injury 
as  a  uatural  and  probable  consequence  of  its  defective  condition, 
and  owes  such  employes  the  duty  of  using  reasonable  care  to  dis- 
cover and  remove  its  dangerous  defects  before  it  is  so  delivered. 
The  services  of  such  employes  being  necessary  to  accomplish  the 
transportation  intended,  the  delivery  of  the  car  for  that  purpose 
amounts  to  an  invitation  to  them  to  go  upon  and  handle  the  car 
in  the  course  of  their  employment,  and  an  assurance  that  they 
could  safely  do  so." 

Can  it  be  said  that  this  is  inconsistent  with  the  charge  of  the 
court  given  at  the  request  of  the  defendant  and  numbered  2, 
which  reads: 

"The  defendant's  foreman,  William  Newey,  in  giving  the 
order  complained  of  by  plaintiff's  witneases,  assuming  such 
order  was  given,  eonld  not  bp  hold  to  have  presumed  that  Janosico 
and  Vcrhofsky  would  act  negligpntly,  but  on  the  other  hand,  he 
had  a  right  (o  presume  that  tlifv  would  act  with  such  care  as 
their  experience  and  familiarity  would  warrant." 

This  request  given  was  too  favorable  to  thp  defendant,  if  it  is 
inconsistent  with  the  general  charge,  and  surely  if  it  was  too 
favorable  for  the  defendant,  it  can  not  be  heard  here  to  com- 
plain of  it. 

The  other  propositions  given,  taken  in  connection  with  the 
general  charge,  we  think,  presented  the  case  to  the  jnry  as  favor- 
ably as  the  defendant  was  entitled  to.     They  read  r 

"The  defendant  could  not  he  found  liable  in  this  ease  unless 
you  find  that  the  defendant's  foreman,  William  Newey,  was  neg- 
ligent in  giving  the  order  testified  to  by  plaintiff's  witnesses, 
and  that  such  order  was  the  proximate  cause  of  plaintiff's  injury, 
and  by  proximate  cause  is  meant  a  cause  from  which  a  man  of 
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ordinaiy  experience  and  sagacity  coald  forsee  what  result  would 
likely  follow ;  that  the  accident  to  plaintiff  was  of  snch  a  char- 
acter aa  might  reasonably  have  been  foreseen  as  a  natural  and 
ordinary  reanit  of  the  order  complained  of. 

"There  coald  be  no  recovery  in  this  ease  unless  you  shonld 
find  that  the  defendant's  foreman  acted  negligently  in  giving 
the  order  testified  to  by  plaintiff's  witnesses,  and  not  then  tm- 
lesfl  such  order  was  the  direct  and  proximate  cause  of  plaintiff's 
injury,  or  produced  results  which  a  man  of  ordinary  care  wad 
prudence  could  anticipate  as  the  result  of  the  order  complained 
of." 

On  the  whole,  we  think  thia  case  was  presented  to  the  jnry  in 
as  favorable  a  light  as  the  defendant  was  entitled  to  have  it 
presented ;  that  It  has  no  just  cause  of  complaint  of  such  charge. 
We  think,  too,  that  the  jury  were  fully  justified  in  finding  that 
the  order  given  by  Newey  in  the  manner  in  which  it  was  given, 
as  shown  by  the  testimony,  was  a  negligent  order.  It  is  said 
that  the  two  men  to  whom  the  order  was  given  were  experienced 
workmen,  and  that  Newey  had  a  right  to  understand  that  they 
would  be  careful  not  to  expose  the  plaintiff  or  any  one  else  to 
danger  in  the  execution  of  the  order. 

Though  the  witnesses  who  testified  as  to  the  giving  of  this 
order  do  not  alt  give  it  in  the  same  wordn,  the  plaintiff's  witnesses 
unite  in  saying  that  it  was  given  in  an  earnest,  forceful  manner, 
and  was  accompanied  by  profanity,  indicating  that  the  foreman 
was  thoroughly  impatient  and  meant  to  have  something  done  and 
done  at  once  by  these  men ;  that,  in  short,  he  was  ugly  about  it: 
that  he  did  not  speak  to  them  as  a  careful  foreman  ought  to  ad- 
dress intelligent  men ;  that  it  was  given  in  such  tone  and  manner, 
and  accompanied  by  such  profanity,  as  indicated  that  any  delay 
in  its  execution  would  result,  at  least,  in  severe  censure  od  the 
part  of  the  foreman. 

The  plaintiff  in  error  complains  generally  that  the  charge  was 
not  sufficiently  definite  in  that  it  failed  to  explain  to  the  jury 
what  constituted  negligence  and  the  want  of  it.  An  examination 
of  the  charge  seems  to  us  to  answer  this,  and  to  answer  it  against 
the  plaintiff  in  error.  The  charge,  including  those  propositions 
which  were  given  at  the  request  of  the  defendant,  certainly,  as 
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has  already  been  said,  submitted  the  ease  to  the  jury  in  as 
fayorable  a  light  as  the  defendant  was  entitled  to. 

QneBtions  raised  as  to  the  rulings  on  evidence  have  been  ex- 
amined, and  we  find  no  erroneons  rulings  to  the  prejudice  of  the 
plaintiff  in  error  in  said  rulings,  nor  in  any  part  of  the  record 
which  would  justify  a  reversal,  and  the  judgment  is  affirmed. 


SUBSCIUBBR.  FOR.  HtXrERJUCD  STOCK.  BJUXIWIC  COMMON 
STOCK  FREE.  HELD  UABLE. 

Circuit  Court  of  Cuyahoga  County. 

H.  0.  YoDER  V.  Alexander  Tubman. 

De<-lded,  December  4,  1911. 

Corporaliona — Preferred  Stock — Cottectiwi  of  Subscriptions  to~tAmi- 
tationi  of  Action  Upon — Purchaser  of  Such  Claims  from  Trustee  in 
Bankruptcy. 

1.  An  action  ma;  be  brought  [or  the  collection  of  a  subscription  to  the 

preferred  Btock  of  a  cori>oration  upon  its  insolvency,  when  it  an 
pears  that  the  debts  of  the  corporation  exceed  its  asBets  and  the 
full  amount  of  unpaid  Bubscrlptlons  to  all  ot  the  common  as  well 
as  to  all  of  the  preferred  stock  without  waiting  until  al)  remedy 
against  subscribers  to  common  stork  has  been  exhausted. 

2.  The  limitation  of  eighteen  months  expressed  in  SecUon  8688,  General 

Code,  within  which  au  a<-tion  upon  the  liability  of  stockholders 
must  be  brought,  does  not  aiiply  to  an  action  to  collect  an  unpaid 
subscription  to  stock. 

3.  A  trustee  In  bankruptcy  of  an   Insolvent   corporation  may,   under 

proper  order,  sell  claims  tor  unpaid  subscriptions  to  capital  stock 
of  the  corporation  and  the  purchasers  of  such  claims  from  the 
trustee  may  maintain  an  action  thereon  against  such  subscribers, 
but  whether  he  can  recover  from  them  more  than  he  paid  (or  the 
claims,  quaere. 
B.  0.  Yoder,  for  plaintiff  in  error. 
'  Disselle,  Disactte  *  Dissdle.  eontra. 

Marvin,  J. ;  Winch,  J.,  and  Henry,  J.,  concur. 
Error  to  the  court  of  common  pleas. 
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This  was  an  action  upon  a  subacriptioQ  for  preferred  stock 
in  a  corporation,  common  stock  being  also  promiaed  the  snb- 
Bcriber  free. 

To  this  amended  petition  a  demurrer  was  filed  and  sustained 
and  thereupon,  the  plaintiff  not  desiring  to  plead  further,  the 
court  entered  judgment  for  the  defendant. 

On  behalf  of  the  defendant  in  error  it  is  urged,  first,  that  the 
written  agreement  sued  upon  was  illegal,  because  of  the  language 
at  the  close  of  the  writing  in  these  words:  "Twelve  shares  com- 
mon, free."  It  is  said  that  this  language  shows  that  the  cor- 
poration was  making  a  promise  lo  this  sulwcriber  which  it  had  no 
authority  of  law  to  make. 

Conceding  this  to  he  true,  was  there  any  less  an  obligation  on 
the  part  of  the  promiser  to  pay  the  agreed  price  for  that  which 
the  corporation  had  a  right  to  issue  to  himl  "W^e  think  not. 
The  promiser  may  as  well  bo  supposed  to  know  as  the  promisee 
that  he  would  have  no  right  under  this  oflntract  to  receive  any 
stock  except  that  for  which  he  paid. 

It  is  further  nr^ed  that  the  plaintiff's  petition  fails  to  stale 
that  the  remedy  against  Ihe  common  stockholders  has  been  es- 
hausted,  or  by  what  right  hi-  seeks  to  hold  a  subscriber  of  pre- 
ferred stock. 

A  reading  of  the  pi'tition  shows  thai  all  the  assets  of  the  cor- 
poration had  been  converted  into  money  and  applied  to  the  pay- 
ment of  debts  of  the  corporation,  and  that  the  corporation  still 
owed  debts  largely  in.  excess  of  all  which  remained  unpaid  upon 
subscriptions  for  capital  stock,  so  that,  if  the  allegations  of  the 
petition  are  true  in  this  regard,  there  wonld  he  no  reason  why  a 
proper  party  might  not  bring  a  suit  against  each  of  the  sub- 
scribers for  stock,  whether  such  subscription  were  for  common 
or  preferred  stock,  since  when  all  was  collected,  there  would 
still  be  less  than  enough  to  pay  the  debts. 

The  language  of  the  statute.  General  Code.  8670,  reads: 

"Upon  the  insolvency  of  the  corporation  no  holder  of  pre- 
ferred stock  shall  be  liable  for  its  debts  until  after  the  remedy 
against  the  common  stockholders  upon  their  liability,  as  provided 
by  law,  has  been  exhausted,  and  then  only  for  such  amount  as  re- 
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mains  unpaid.    Such  liability  in  no  event  shall  exceed  that  fixed 
by  law  for  tbe  common  stock  of  such  corporation." 

Bot  it  can  not  be  supposed  that  an  action  against  preferred 
stockholders  is  premature  when  the  facts  are  that  by  exercising 
the  claims  on  subscriptions  for  common  stock,  there  would  he  so 
great  a  deficiency  as  that  all  of  the  unpaid  subscriptions  for  pre- 
ferred stodk  added  to  it  would  still  be  insufficient  to  pay.  To 
construe  the  statute  in  this  wise  might  delay  the  collection  of 
subscriptions  for  preferred  stock,  when  it  is  certain  that  all  will 
have  to  be  collected  in  order  that  the  creditors  be  paid,  until 
each  subscriber  for  common  stock  fought  his  case  through,  if  he 
chose  to,  to  the  Sunreme  Court  of  the  state.  This  would  result 
in  great  delav  and  to  no  good  purpose.  If  the  subscribers  to 
the  preferred  stock  could  he  released  entirely  from  the  payment 
for  their  stock,  or  could  be  relieved  from  the  payment  of  some 
part  of  their  subscription,  by  exercising  all  the  remedies  against 
the  suhscribera  for  common  stock,  the  statute  would  apply ;  but 
that  is  not  the  case  here.  When  all  the  subscribers  for  the  com- 
mon stock  have  paid,  if  the  allegations  of  this  petition  are  true, 
tbe  subscribers  tor  preferred  stock  would  still  he  liable  for  their 
entire  subscription.     This  objection  is  not  well  taken. 

It  is  again  urged  that  by  reason  of  the  language  of  Section 
8688  of  the  General  Code,  the  plaintiff  is  barred  from  bringing 
this  action,  because  it  was  brought  more  than  eighteen  months 
after  the  obligation,  if  there  were  any.  became  enforceable.  This 
section  reads: 

"An  action  upon  the  liability  of  stockholders  under  the  two 
next  preceding  sections,  can  only  be  brought  within  eighteen 
months  after  the  date  the  obligation  shall  become  enforceable 
against  stockholders." 

Referring  to  the  preceding  sections  named,  we  find  that  they 
have  reference  to  the  liability  of  stockholders  as  it  was  prior  to 
the  23d  day  of  November,  IflO.'i.  T'^p  to  that  time,  each  stock- 
holder was  liable  for  the  payment  of  the  debts  of  the  corporation 
to  an  amount  ecjual  to  his  capital  stock,  and  it  is  that  liability  for 
which,  under  Section  8688,  the  suit  must  he  brought  within 
eighteen  months.    This  objection  is  not  well  taken. 
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-This  brings  iis  to  a  cousideration  of  the  question  of  whether 
the  trustee  in  Imnkruptey  could  assign,  under  an  order  of  the 
court,  to  the  plaintiff  in  thia  Beetion  the  right  to  bring  this  suit. 
If  what  we  have  already  snid  is  correct,  we  have  only  the  ques- 
tion of  whether  the  right  to  bring  such  a  suit  is  limited  to  the 
trustee  alone,  or  whether  lie  may  sell  it  to  another..  Generally 
the  assets  of  the  corporation,  of  which  the  obligfition  of  the  sub- 
scriber for  stock  is  oiii',  ratiy  he  sold  by  the  trustee.  We  know  of 
no  prohibition  against  this  right  being  sold  by  the  trustee  when 
the  court  shall  so  order,  nnd  when  the  trustee  receives  pay  for 
such  chose  in  action,  and  uses  the  money  so  received  by  him 
toward  the  discharge  of  the  debts  of  the  corporation. 

We  do  not  undertake  to  say  whether  the  plaintiff  here  would 
be  entitled  to  recover  the  full  amount  of  the  subscription,  or 
only  what  he  paid  for  it,  what  the  creditors  received,  hut  we  do 
hold  that  he  was  entitled  to  recover  something  if  the  allegations 
of  his  petition  are  ti-ue;  and  so  we  think  the  court  erred  in 
sustaining  the  demurrer  and  entering  judgment  for  the  defend- 
ant, and  that  the  plaintiff  failed  to  receive  substantial  justice. 

The  judgment  of  the  court  of  common  pleas  is  therefore  re- 
versed and  the  case  remanded. 


CIBCUIT  COURT  REPORTS— NEW  SERIES.       2i9 
CMhocton  CoDBt)'. 


CONTEMPT  PROCEEDINGS  AGAINST  PUBUC  OFPICEES. 

Circuit  Court  tor  Coshocton  Countr. 

State  of  Ohio,  on  Relation  of  John  R.  Maple,  v.  Gail  S. 

Hamilton,  Mayor  of  Cosbocton,* 

Decided.  July.  191Z. 

ifutpenOed  OMcial  Kettored  by  Order  oj  Court— attempt  to  Recover 
Salary  Kurinp  Period  of  Butpentton — By  Oontempt  Proceedinfft 
Againtt  Mttnldpal  Treatttrer  and  Other  Offlciala, 

1.  The  relator  was  removed  from  his  office  ot  chief  of  police  by  the 

mayor  ot  the  city.  In  a  mandamus  proceeding  brought  tor  that 
purpose  by  the  relator,  the  mayor  was  ordered  to  restore  him  to 
his  office  ot  chlet  ot  police  in  the  city  with  all  the  prlTlleges,  pre- 
rogatives and  emoluments  thereunto  belonging,  which  order  was 
finally  affirmed  by  the  Supreme  Court  The  mayor  restored  tbe 
relator  to  bis  office  of  chief  of  police.  Sube^uently  the  relator,  not 
having  been  paid  his  salary  and  fees  during  the  period  covered  by 
his  euai>en«lon.  Sled  a  motion  in  the  circuit  court  asking  tor  a 
rule  against  the  mayor,  director  of  public  safety,  city  auditor,  and 
treasurer  ol  sucb  city,  requiring  them  and  each  of  them  to  ebow 
cause  why  they  should  not  be  attached  tor  contempt  tor  not  pay- 
ing tbe  relator  hia  salary  and  fees  during  such  period  ot  suspen- 
sion. Held:  That  the  director  of  public  safety,  city  auditor  and 
city  treasurer,  not  having  been  parties  to  the  original  action  and 
proceeding  in  which  the  order  was  made,  can  not  be  attached  for 
contempt  In  disobeying  an  order  made  therein,  asd  that  the  mayor, 
having  restored  the  relator  to  his  ofQce,  had  performed  all  the 
duty  devolving  upon  htm. 

2.  in  a  subsequent  hearing,  it  appearing  that  on  the  application  ot  the 

relator,  three  members  of  the  bar  were  named  by  the  court  to 
prosecute  such  contempt  proceeding  against  the  above  named  city 
■  officials,  and  the  question  was  presented  as  to  whether  or  not  the 
three  attorneys  named  should  be  allowed  and  recover  as  costs  In 
the  caae  fees  either  aKslnat  the  defendant  or  the  city.  Held:  That 
the  case  U  not  one  in  which  attorney  tees  as  costs  can  be  allowed. 

'AlBnned  without  opinion  under  the  title  of  Slate,  ex  rel,  v.  Oaiaing- 
lutm.  Mayor  (June  24.  1913);  Judgment  as  to  costs  set  aside  .and 
vacated,  and  costs  in  the  Supreme  and  Circuit  Courts  taxed  against 
the  State  (Dwwmber  16,  1913).  83  Ohio  State. 
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Bert  F.  Voorhees,  for  relator. 

John  J.  Adams.  City  Solicitor,  oontra. 

NoRRis,  J.  (sittiuK  in  place  of  Voorhees,  J. } :  Shields.  J.,  and 
Powell,  J.,  concnr. 

On  the  31st  day  of  July,  1909,  the  mayor  of  Coshocton  issued 
an  order  removing  John  R.  staple,  the  relator,  from  his  office 
of  chief  of  police  of  the  city  of  Coshocton,  and  appointed  another 
in  his  place. 

The  relator,  on  the  7th  day  of  August,  1909,  filed  a  petition 
in  the  court  of  common  pleas,  asking  for  an  order  that  he  be 
restored  to  said  office  nf  chief  of  police  with  all  the  privileges, 
prerogatives  and  emoluments  thereunto  belonging.  The  coart 
of  common  pleas  ordered  the  relator  restored  to  said  office,  and 
on  appeal  the  same  judgment  was  rendered  in  the  circuit  conrt, 
and  the  judgment  of  the  circuit  was  affirmed  by  the  Saprente 
Court,  and  the  case  remanded  to  the  circuit  court  for  execution. 

After  the  decision"  of  the  Supreme  Court,  to-wit,  on  January 
1st,  1912,  the  mayor  of  Coshocton  restored  the  relator  to  his  office 
and  he  has  since  that  time  been  holding  the  office  and  acting  as 
chief  of  police.  Since  January  1st  the  relator  has  been  tendered 
his  salary  as  such  chief  of  police,  but  has  not  been  paid  or 
tendered  his  salary  as  such  chief  of  police  during  the  period  from 
August  Ist,  1909,  to  January  1st,  1912. 

On  May  21st,  1912,  the  relator  filed  a  motion  in  this  court 
asking  for  an  order  against  George  "W.  Cassingham,  mayor,  R. 
F.  Timmons,  director  of  public  safety,  Evan  0.  Evans,  city 
auditor,  and  Harold  Hershman,  treasurer  of  the  city  of  Coshoc- 
ton, requiring  them  and  each  of  them,  to  show  cause  why  they 
should  not  be  attached  for  contempt  for  disobeying  the  peremp- 
tory writ  of  mandamus  issued  in  this  case  by  this  court  in  the 
following  particulars  as  specified; 

"1st.  For  not  complying  with  the  order  of  the  court  con- 
tained in  the  alias  peremptory  writ  of  mandamus  heretofore 
issued  in  this  case  Jlay  21st,  1912, 

"2d.  For  not  restoring  to  the  said  John  R.  Maple  as  chief 
of  police  of  the  city  of  Coshocton,  Ohio,  all  the  privileges,  prerog- 
atives and  emoluments  incident  thereunto  belonging,  and  all 
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property  and  rights  of  which  he  was  deprived  and  disposed  of 
by  reason  of  the  order  and  wrongful  acts  aforesaid,  as  they  were 
commanded  to  do,  by  the  alias  peremptory  writ  of  mandamus 
issued  herein  May  2lBt,  19l2. 

"Said  emoluments  and  prerogatives  incident  to  the  offce  of 
the  chief  of  police  of  the  city  of  Coshocton,  Ohio,  consists  of  hia 
salary  of  $840  per  year  payable  semi-monthly,  from  August  Iflt, 
1909,  to  May  15th,  1912,  amounting  to  $2,345,  and  fees  of  the 
chief  of  police  of  the  city  of  Coshocton,  Ohio,  in  state  cases 
prosecuted  and  convictions  had  before  the  mayor  of  the  city  of 
Coshocton,  Ohio,  from  August  Ist,  1909,  to  May  23d,  1912,  the 
amount  of  which  fees  is  unknown  to  relator,  not  having  access 
to  the  records  of  the  said  mayor  of  the  city  of  Coshocton,  Ohio, 
but  the  amount  is  claimed  and  alleged  as  a  faet  to  be  $750." 

It  is  farther  stated  that  the  relator  has  been  tendered  s  war- 
rant for  his  salary  as  chief  of  police  from  the  1st  day  of  January, 
1912,  to  date,  which  was  refused  by  the  relator.  An  affidavit  of 
the  relator  was  tiled  in  support  of  the  motion  stating,  smoi^ 
other  things,  that  he  gave  each  of  the  defendants  on  the  21st 
day  of  May,  1912,  written  notice  of  the  issuance  of  the  writ 
of  mandamus  on  May  2lBt,  1912. 

Cassingham.  the  mayor,  answered  that  he  has  fully  restored 
the  relator  to  his  office  and  he  has  since  been  discharging  the 
duties  thereof,  and  he  further  answers  with  reference  to  the 
first  claim  by  the  relator,  which  is  not  necessary  now  to  consider. 

The  director  of  public  safety  answers,  stating  that  he  was 
never  a  party  to  any  action  in  the  circuit  court  or  any  other 
court,  in  which  a  writ  of  mandamus  was  issued  directing  him  to 
do  anything  with  reference  to  restoring  John  R.  Maple  to  his 
office  or  the  emoluments  thereof,  and  further  that  it  is  no  part 
of  his  duty  to  restore  the  chief  of  police,  and  further  answered 
that  another,  during  the  interim,  was  acting  as  chief  of  police 
and  was  paid  the  salary,  etc. 

The  city  auditor  makes  substantially  the  same  answer,  so  far 
as  it  is  necessary  to  consider  the  same. 

The  city  treasurer  moves  to  dismiss  the  proceedings  because 
the  same  do  not  specify  any  facta  showing  any  disobedience  or 
resistance  of  an  order  of  the  court,  and  further  does  not  show 
that  he  has  refused  to  pay  any  warrant  issued  in  behalf  of  the 
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relator,  and  that  he  has  no  right  to  pay  the  salary  of  the  chief 
of  police  except  on  warrant. 

Considerable  testimony  was  offered  on  both  sides  in  the  case, 
much  of  which  it  is  not  necessary  now  to  consider.  The  director 
of  public  safety,  the  city  auditor  and  city  treasurer  were  not 
parties  to  the  proceeding  and  were  never  made  parties  thereto 
except  by  the  tiling  of  the  motion  and  affidavit  charging  them 
with  contempt  of  court  in  not  obeying  the  mandate  and  decree 
of  the  court. 

The  relator's  claim  is  that  they  did  not,  each  in  his  particu- 
lar office,  perform  the  necessary  acts  to  pay  the  relator  his  salary' 
as  chief  of  polipe  while  this  action  was  pending  in  the  courts, 
and  while  another  was  acting  in  his  stead,  and  also  pay  him  cer- 
tain fees  which  he  claims  he  was  entitled  to. 

A  legal  question  is  raised  by  the  auEwera  which  we  do  not  con 
aider  it  necessary  for  us  now  to  pass  upon,  as  it  is  not  properly 
before  us,  and  that  is  whether  or  not  the  relator  is  entitled  to  a 
salary  during  the  time  he  was  unlawfully  kept  from  his  ofhce 
and  another  was  acting  in  his  stead  and  was  paid  the  salary. 
We  do  not  think  this  question  was  settled  by  any  judgment  ren- 
dered in  this  case  up  to  this  time. 

This  court  is  asked  to  punish  certain  officers  of  the  city  for 
contempt  in  disobeying  its  order,  but  the  order  was  only  di- 
rected to  the  mayor,  ordering  him  to  restore  the  relator  to  his 
office  with  the  emoluments,  etc.  The  mayor  has  done  all  that  he 
can  do  in  carrying  out  that  order.  lie  has  restored  the  relator 
to  his  office.  He  has  nothing  to  do  with  paying  him  his  salary 
or  his  fees.  The  proceeding  was  brought  only  against  the  mayor. 
\o  other  officer  was  named.  Xo  other  officer  was  served  with 
any  order  in  this  case.  The  only  notice  of  any  kind  that  the 
other  defendants  had  in  this  case  is  a  notice  of  the  order  which 
relator  claims  he  served  on  the  21st  of  May,  1912. 

What  was  the  order?  To  restore  the  relator  to  his  office  with 
emoluments,  prerogatives  and  perqubites.  The  director,  auditor 
and  treasurer,  had  nothing  to  do  with  restoring  him  to  his  office. 
What  were  the  emoluments,  etc.,  to  which  relator  is  entitled  T 
Relator  does  not  even  himself  know  to  what  fee  he  makes  claim. 
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and  it  would  seem  from  the  authorities  cited  that  the  law  is  not 
entirely  clear  under  the  facts  in  this  case  as  to  what  salary  the 
relator  is  entitled.  The  city  solicitor  contends,  and  doubtless 
advised  the  other  tifficers,  that  relator  was  not  entitled  to  the 
salary  during  the  time  he  was  not  performing  the  dntiea  of  his 
office. 

Were  those  officers  of  the  city  to  decide  this  question  at  their 
own  peril,  and  if  they  decided  agaiast  the  relator  and  were 
wrong,  to  be  punished  therefor,  as  being  in  pontempt  of  the 
eoQrtf 
We  think  first  that  the  order  was  too  indeHnite,  as  held: 
"In  order  that  a  commitment  may  issue  under  any  circum- 
stances, as  already  stated,  the  precise  thing  to  be  done  by  the 
party  proceeded  against,  must  be  stated  in  the  judgment  or 
order."  Cross  v.  Butler,  10  N.  Y.  Sup.,  444  (57  Hnn.,  110) ; 
Pritett  V.  Presaley,  62  Ind.,  491. 

Again,  the  order  was  never  served  upon  the  director,  auditor 
and  treasurer.  It  is  claimed  they  were  given  notice  of  such 
order. 

"Before  a  party  can  be  brought  into  contempt  for  not  comply- 
ing with  an  order  of  court,  such  order  must  be  served  on  him." 
Hennessy  v.  Nicd,  105  Cal.,  138  (38  Pac,  649) ;  Perrine  v.  Broad- 
loay  Bank,  53  N.  J.  E.,  211  (33  A.  P.  L.,  404) ;  Teho  v.  Baker, 
77  N.  T..  33;  Ex  porfe  WiUand,  73  E.  C.  L.,  544. 

But  can  these  officers  be  punished  for  not  obeying  an  order 
issued  in  a  ease  to  which  they  were  not  parties  I  Each  of  these 
parties  had  the  right  to  litigate  the  question  as  to  relator's 
salary  and  fees.  This  is  not  an  action  brought  against  the  city 
which  might  bind  the  officers  of  sueh  municipal  corporation,  It 
was  merely  an  action  against  the  fliayor  of  the  city  and  the  order 
was  directed  to  him.  None  of  the  other  parties  sought  to  be 
punished  have  had  any  day  in  court  e'leept  to  answer  this  charge 
made  against  them  in  this  court. 

We  think  the  case  of  the  Second  National  Bank  of  Sandusky 
V.  Becker,  62  0.  S.,  289,  decisive  of  this  question,  if  authority 
we  need.  Quoting  from  the  concluding  portion  of  the  opinion 
in  that  caae: 
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"As  has  already  been  noted,  they  were  not  partiefl  to  the 
original  action  against  Becker,  nor  before  the  court,  either  by 
process  or  appearance,  when  the  order  was  entered  in  that  ac- 
tion requiring  them  to  redeliver  the  attached  property  to  the 
Bherifl  or  pay  the  judgment  then  rendered  in  favor  of  the  bank 
against  Becker.  The  court  was  therefor  without  jurisdiction 
to  make  the  order  that  was  then  entered  against  them.  That 
order  was  the  foundation  of  the  subsequent  proceeding  for 
contempt.  In  that  proceeding  they  were  only  notified  to  show 
cause  why  they  had  not  redelivered  the  property  in  compliance 
with  the  previous  order.  No  suit  was  brought  against  them  on 
the  undertaking,  nor  opportunity  given  them  to  plead  or  make 
defense  to  any  claim  of  liability  thereon,  or  be  beard  according 
to  the  usual  course  of  legal  proceedings.  It  can  scarcely  be 
claimed  that  this  was  due  process  of  law." 

What  is  the  foundation  of  this  proceeding  for  contemptt  It 
is  an  order  issued  to  the  mayor  only.  The  other  parties  have 
never  had  an  opportunity  to  be  heard  as  to  any  defense  they 
might  have  against  the  claim  made  by  relator.  We  do  not 
think  that  to  now  hold  them  guilty  of  contempt  would  be  due 
process  of  law.  The  mayor,  having  complied  with  the  order  ao 
far  as  he  is  able,  is  not  guilty  of  contempt.  The  motion  of  the 
relator  must  therefore  be  denied  and  the  rule  discharged. 

Th^  case  was  further  hoard  on  the  application  of  relator  for 
an  allowance  of  attorneys'  fees  as  costs  in  the  case.  Upon  the 
application  of  relator  three  members  of  the  bar  were  named 
by  the  court  to  prosecute  the  proceedings  for  contempt. 

The  question  arises  as  lo  whether  or  not  the  three  attorneys 
appointed  should  recover,  as  costs  in  the  ease,  attorneys  fees 
either  against  the  deffiulflnta  or  the  city  of  Coshocton.  The  city 
of  Coshocton  was  never  a  party  to  any  of  the  proceedings.  It 
is  claimed  that  inasmuch  as  this  is  a  case  in  which  the  authority 
and  dignity  of  the  court  itself  was  involved,  that  attorneys  fees 
may  be  collected  of  the  city  notwithstanding  the  .iudgment  in 
this  case. 

We  think  some  confusion  htm  arisen  with  reference  to  con- 
tempt proceedings.  There  are  two  classes  of  what  are  denomi- 
nated acts  of  contempt.  They  are  defined  in  the  Cyclopedia  of 
Law  and  Procedure,  Vol.  9,  page  5,  as  follows : 
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' '  A  criminal  contempt  is  conduct  that  is  directed  against  the 
dignity  and  authority  of  the  court." 

This  is  the  contempt  provided  for  in  Section  12136  of  the 
code  and  was  the  contempt  chaise  in  the  case  of  Myers  v.  State, 
46  Ohio  St.,  473,  cited  by  counsel.  In  that  case  the  court  es- 
pecially appointed  counsel  to  prosecute  the  case  to  protect  its 
own  dignity  and  authority  in  the  administration  of  justice. 

"Civil  contempt  exists  in  failing  to  do  something  ordered  to 
he  done  by  the  court  in  a  civil  action  for  the  benefit  of  tlifl  op- 
IKising  party  therein." 

That  is  provided  for  in  Section  12137  of  the  code,  where  it 
says:     "Certain  acts  may  be  punished  as  for  the  contempt." 

That  ia  the  statute  invoked  in  State  v.  Crites,  48  Ohio  St.,  460. 
The  case  at  bar  comes  under  that  statute  and  ia  of  that  class 
of  cases.  The  complaint  is  that  the  defendants  failed  to  do 
.something  for  the  benefit  of  the  relator,  t,  c,  failed  to  pay  any 
salary  and  fee.     Again,  in  9  Cyc,  35; 

"Proceedings  for  contempt  to  enforce  a  civil  remedy  and  to 
protect  the  rights  of  parties  litigant  should  be  instituted  by  the 
aggrieved  parties,  or  those  who  succeed  to  their  rights,  or  some 
one  who  has  a  pecuniary  interest  in  the  right  to  be  prosecuted. 
If,  however,  the  proceeding  is  to  vindicate  the  authority  of  the 
court  and  is  criminal  in  its  nature,  the  state  ia  the  real  prose- 
cutor." 

The  learned  editor  cites  numerous  authorities  in  support  of 
the  above  quoted  text.  Among  others,  Lester  v.  People,  150  lU., 
408;  Secorv.  Singleton,  35  Fed.,  376;  Laf<mer  v.  Barmore,  81 
-Mich.,  592. 

In  People  v.  Compton,  \  Duer.,  512,  it  is  stated  that  a  solid 
and  obvious  distinction  exists  between  contempt  cases  strictly 
and  those  acts  denominated  contempta,  which  are  punished  as 
such  only  for  the  purpose  of  enforcing  a  civil  remedy.  To  the 
same  effect  is  Stcor  v.  Singlefon-, 

"It  wonid  seem  to  follow  that  an  injunction  obtained  to  pro- 
tect merely  a  private  right  is  so  far  within  the  control  of  the 
party  obtaining  it,  and  is  so  far  a  matter  of  individual  concern, 
that  only  those  persons  who  have  a  present  interest  in  the  right 
to  be  protected  can  be  beard  to  complain  of  its  violation." 
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AVe  can  find  no  authority  authorizing  the  recovery  of  attomeTS 
fees  in  thia  kind  of  a  case.  T]ie  policy  of  this  Btete  has  been  gen- 
erally against  the  recovery  of  attorneys  fees  as  a  part  of  the 
judgment  or  costs.  In  Cole  v.  R.  R.  Co.,  10  Ohio  St.,  372,  pages 
409-410,  the  oourt  says: 

"However  desirable  and  just  it  may  appear  in  particular 
cases  to  charge  upon  the  defendant  or  Im  property,  fees  of 
counsel  representing  the  plaintiff,  such  is  not  the  policy  of  this 
state.  Even  the  small  docket  fees  which  were  allowed  were 
abolished  by  the  Legislature.  We  know  of  no  role  or  principle 
which  will  entitle  us  to  deviate  from  the  policy  in  this  esse." 
See  Cole  v.  Rosser,  53  Ohio  St.,  12 ;  50  Ohio  St.,  591. 

What  is  "right  and  equitable"  in  a  mandamus  caseT  In  Sec- 
lion  12298  it  is  provided  that  a  mandamus  case  where  a  judg- 
ment for  defendant,  all  costs  shall  be  allowed  agiainat  the  relator 
as  above  found.  This  is  a  proceeding  in  the  ori^nal  case  which 
was  a  mandamus  case.  The  defendants  were  required  to  show 
cause  in  that  case  why  they  should  not  be  punished  as  for  con- 
tempt. The  court  has  found  that  they  were  not  gnilty  and  has 
ordered  them  discharged.  It  seems  to  us  that  the  conclusion  is 
irresistible  that  the  relator  should  pay  the  costs,  and  it  is  so 
ordered. 

The  late  ease  of  Bru7tdige  v.  Village  of  Ashley,  62  Ohio  St., 
52ti,  is  a  much  stronger  case  for  the  allowance  of  attorneys  fees 
than  this,  yet  such  allowance  was  denied  by  the  Supreme  Court. 
The  only  cases  in  which  attorneys  fees  can  be  asked  as  costs  in 
this  state  are  in  partition  cases  as  provided  by  statute  and  in 
certain  trust  eases  where  all  parties  have  a  common  interest  in 
the  trust  fund.  These  cases  are  well  stated  in  the  case  of  Hop- 
ple V.  Hopple,  4  N.r.(N.S.),255,  of  which  the  case  of  CoU  v. 
Tucker,  35  Ohio  St.,  581.  and  Mason  v.  Alexander,  44  Ohio  St., 
337,  are  examples,  llnw  cfin  the  costs,  including  attorneys 
fees,  be  charged  against  f lie  city  in  this  case  anyway  f  It  never 
was  a  party  to  either  of  the  proceedings. 

The  statute  on  the  subject  found  in  the  following  seotions  of 
the  code:  11624,  costs  allowed  to  plaintiff  when  he  recovers 
the  money,  judgment  or  specific  real  or  personal  property ;  11626, 
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in  certaiu  c&aes  costs  are  allowed  to  the  defendant;  11628  pro- 
vides that  in  other  cases  costs  may  be  allowed  in  such  maimer 
as  "right  and  equitable." 


EFFECT  OF  TAKINC  A  SCVERAI,  JUDGMENT  BY  DEFAULT.  . 

Circuit  Court  of  Cuyahoga  County. 

A.  T.  OsBOBN  AND  p.  L.  Pelch  V.  The  Amhbbst  Bank 
Company. 

neclded,  December  i,  1911. 


A  severs]  Judgment  may  be  had  agalDHt  one  who  in  a  Joint  and  several 
endorser  but  only  a  Joint  maker  of  a  promissory  note,  leaving  the 
action  to  proceed  against  the  other  makers  of  the  note. 

George  A.  Qroot.  for  plaintiff  in  error. 
Myerx  tf-  Oreen,  contra. 

Marvin,  J.;  Winch,  J.,  and  Henry,  J.,  concur. 

Error  of  the  court  of  common  pleas. 

A  petition  w«s  filed  by  the  Amhefst  Hank  T'oinpauy  against 
S,  W,  Parsons  and  W.  S.  Snyder,  doing  business  as  Pareoiu, 
Snyder  &  Company,  F.  Carpenter,  A.  T.  Osborn  and  P.  L,  Peleh. 
The  oBiise  was  upon  a  promis-sory  note,  which  reads: 

".■^2000.00.  Ci-EVELAND,  Ohio,  Jan.  27,  1908. 

"Three  months  after  date,  the  anderaigned  promise  to  pay  to 
the  order  of  Parsons,  Snyder  &  Company  of  Cleveland,  Ohio, 
the  sum  of  Two  Thousand  no-100  Dollars  at  the  offlce  of  said 
firm  with  interest  at  the  rate  of  6%. 

"The  undersigned  have  deposited  with  said  Parsons,  Snyder 
&  Company,  as  eollateral  Hecurity  for  the  payment  of  this  ob- 
ligation the  following  property,  viz.,  twenty-five  thousand  shares 
of  the  capital  stock  of  the  Cross  Ivake  Syndicate;  and  hereby 
agree  that  upon  default  in  the  payment  of  this  note  said  Par- 
sons, Snyder  &  Company  shall  have  full  power  and  authority  to 
sell,  assign  and  deliver  the  whole  of  said  securities  or  any  part 
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thereof,  without  either  advertisement  or  notice,  the  same  being 
expreBsly  waived. 

(Signed.)  "S.  W.  Pabsonb. 
"P.  Cabmmter. 
"A.  T.  OSBOBW. 

"P.  L.  Fklch." 
' '  EndorsementH. 

"Interest  paid  to  April  27,  1908. 
'  ■  Pay  to  the  Amherst  Bank  Company. 

"Fabbons,  Snydbe  &  Company." 

The  allegation  is  further  made  in  the  petition  that  payment 
of  said  note  was  duly  demanded  of  said  S.  W.  Parsons,  F.  Cap. 
penter,  A.  T.  Osbom  and  F.  L.  Felch  at  maturity,  hut  the  same 
was  not  paid,  of  all  of  which  the  said  S.  W.  Parsons  and  W.  S. 
Snyder,  doin);  business  as  Parsons,  Snyder  &  Company,  had 
due  notice. 

The  transcript  shows  that  summons  in  the  action  was  served 
upon  F.  L.  Felch,  A.  T.  Osborn,  W.  S.  Snyder  and  S.  W.  Par- 
sons; that  no  service  was  made  iipon  the  defendant  F.  Carpen- 
ter, he  not  being  found  in  the  county  by  the  sheriff. 

This  suit  was  begun  on  the  27th  of  March,  1909.  After  serv- 
ice upon  the  parties  already  named  as  having  been  served  with 
summons,  and  at  a  time  thereafter  beyond  the  time  for  filing  an- 
swers by  the  defendants,  to-wit,  on  the  26th  day  of  April,  1909, 
the  entry  is: 

"To  Court:  The  plaintiff  comes,  but  the  defendant  S.  W. 
Parsons  is  in  default  of  answer  or  demurrer,  although  duly 
served  with  process,  and  the  allegations  of  the  petition  are  there- 
by confessed  by  him  to  be  true ;  on  consideration  thereof  the  court 
finds  thnt  there  is  due  to  the  plaintiff  from  the  defendant,  S.  W. 
Parsons,  as  damages,  the  sum  of  two  thousand  one  hundred  and 
twelve  dollars  ($2,112),  It  is  therefore  considered  that  said 
plaintiff  recover  of  said  defendant,  S.  W.  Parsons,  its  said  dam- 
ages and  also  its  costs  of  this  suit." 

Answers  were  filed  by  the  other  defendants,  and  thereafter  the 
case  was  tried  as  against  the  other  defendants  who  had  been 
served  with  process,  and  at  the  conclusion  of  the  evidence,  the 
court  directed  the  jury  to  find  for  the  plaintiff,  and  assess  its 
damages  by  reason  of  the  premises  at  $2,351,70,  against  the  d- 
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fendants  A.  T.  Oaborn  and  F.  L.  Peleh,  to  which  direction  of 
the  court  the  said  A.  T.  Osborn  and  F.  L.  Felch  except. 

It  is  to  reverse  this  judgment  of  the  court  of  common  pleas 
that  this  proceeding  is  brought,  the  contention  lieing  that  the 
plaintiff  having  taken  judgment  against  Parsons  on  default,  the 
fane  as  against  the  other  defendants  could  not  be  maintained; 
and  attention  is  called  tg  Section  11584  of  the  General  Code, 
which  reads; 

"In  an  action  against  several  defendants,  the  court  may  ren- 
der judgment  against  one  or  more  of  them,  leaving  the  action  to 
proceed  against  the  others  whenever  a  several  judgment  is 
proper." 

It  is  said  that  this  note,  reading  as  it  does,  was  a  joint  note, 
and  that  therefore  a  several  judgment  could  not  have  been  ren- 
dered against  one  of  them  without  relieving  all ;  that  the  plaint- 
iff having  elected  to  take  the  severnl  judgments  against  Parsons 
was  thereby  estopped  from  proceeding  with  the  ease  against 
the  other  defendants. 

A  discussion  was  had  at  the  hearing  of  this  case  aa  to  whether 
the  note  sued  upon  was  a  joint  note  or  a  seT(>ral  note  as  against 
each  of  the  makers.  The  language  of  the  note,  it  will  be  ob- 
served, is  peculiar.  Tt  ianeither  "We  promise  to  pay,"  nor 
■"We  and  each  of  us  promise  to  pay,"  nor  "We  or  either  of  us 
promise  to  pay";  but  only,  "The  undersigned  promise  to  pay." 

We  do  not  deem  it  necessary,  in  determining  this  case,  to  de- 
cide the  question  of  whether  this  note  is  one  such  as  that  a  sev- 
eral judgment  could  have  been  rendered  against  any  one  of  these 
parties  as  makers.  Tt  was  shown  that  the  defendants  S.  W. 
Parsons  and  W.  S.  Snyder  were  partners  at  the  time  this  note 
was  given,  under  the  partnership  name  of  Parsons,  Snyder  & 
Company:  so  that  this  indorsement  by  Parsons,  Snyder  &  Com- 
pany was  an  indorsement  hoth  hy  Parsons  and  by  Snyder. 

Seetion  8173  of  the  Genernl  Code  provides: 

"Ak  respects  one  another,  indorsera  are  liable  prima  facte  in 
the  order  in  which  they  indorse;  hut  evidence  is  admissible  to 
show  that  as  between  or  among  themselves  they  have  agreed 
otherwise.  Joint  payees  or  joint  indorsers  who  indorse  are 
deemed  to  indorse  jointly  and  severally."     . 


240       CmCUIT  COURT  REPORTS— NEW  SERIES. 

l^ambert  v.  Cleveland.  tVol.19  (N.S.) 

This  beiiig  so,  the  case  as  against  Paraona  as  indorser  cer- 
tainly authorized  a  several  judgment  against  him,  and  it  is  un- 
necessary' to  determine  whether  as  maker  a  several  jndgment 
eonid  have  been  rendered  against  him.  Since  a  several  judg- 
ineiit  could  have  been  rendered  against  him  as  an  indorser,  the 
rendering  of  such  several  judgment  against  him  did  not  take 
away  from  the  plaintiff  the  right  to  proceed  against  the  other 
defendants  as  thougli  this  sevei-al  judgment  had  not  been  taken. 

We  reach  the  conclusion,  therefore,  that  the  judgment  of  the 
court  below  sihnuhl  be  nffiniied,  which  is  accordingly  done. 


moTscnoN  to  city  m  payinc  aumony  to  wm  or 

A  POUCXMAN. 
Circuit  Court  of  Cuyahoga  County. 

FrEDERII^K  J.  L.VMBERT  V.  ThE  CiTV  OF  GlBVBUND. 

Derided,  December  4.  1911. 

Alimony — Uivortv — Brjon-ou*  Order  Kefuting  to  Modify  Atlmonif 
After  Divorc— Protection  to  Party  Oving  Huiband  Who  it  Or- 
dered to  pay  Wife.  , 

A  wife  brought  an  action  in  Cuyahoga  county  against  her  buslrand, 
who  was  a  police  pensioner  of  the  city  of  CleveUnd,  for  altmon.v 
and  was  allowed  alimony  in  the  sum  of  |2-'i  per  month  which  was 
ordered  paid  to  her  by  the  city,  which  was  a  party  to  the  case, 
out  oF  the  husband's  pension.  Subsequently  the  husband  brought 
an  action  (or  divorce  In  another  county  afialnat  hu  wife  and  was 
awarded  it  on  her  aggregslon.  Thereafter  he  filed  a  motion  In  the 
Cuyahoga  county  court  for  modification  of  Its  alimony  order,  set- 
ting up  the  divorce  decree  as  a  reason  why  he  should  pay  no  more 
alimony;  this  motion  was  overruled  and  with  knowledge  of  the 
divorce,  the  city  tontlnned  to  pay  the  wife  as  previously  ordered. 
Thereafter  the  Cuyahoga  county  court  granted  another  motion  to 
modify  the  alimony  order  and  stopped  payments  of  alimony  to 
the  wife.  In  an  action  by  the  husband  against  the  city  to  re- 
cover the  money  paid  by  it  to  the  wife  after  it  knew  of  his  divorce 
from  her;  Hpid:  The  order  in  the  alimony  case  was  tuU  protec- 
tion to  It  notwithstanding  the  order  refuslDg  to  modify  the  ali- 
mony awarded  after  divorce,  was  e 
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iriHjr,  Myler  d:  Tiirncy,  for  plaintiff  in  error. 
Xcitrton  D.  Baker,  contra. 

Winch,  J.;  .Marvin,  J.,  and  Henry,  J.,  concur. 

Lambert  sned  the  city  of  Cleveland  to  recover  half  of  his  police 
pension  which  the  city,  under  an  order  of  court,  had  paid  to 
his  former  wife  instead  of  to  him.  He  failed  in  liifl  action,  and 
now  seeks  a  review  of  the  judgment  against  him. 

It  seems  that  in  1897,  Eliza  Lambert,  who  was  then  the  wife 
of  plaintiff,  brought  an  action  for  alimony  against  him  in  the 
Court  of  Common  Pleas  of  Cnyahoga  County,  making  the  city 
a  party  defendant  thereto,  and  representing  tliat  her  husband 
was  eutitleil  to  a  payment  of  '^50  per  month  from  the  police 
pension  fund  of  the  eity.  Such  proceedintts  were  had  in  the 
case  that  the  wife  was  allowed  alimony  in  the  sum  of  $25  per 
mouth,  and  an  order  was  made  against  the  defendant  city  direct- 
ing it  to  pay  said  amount  monthly  to  the  wife.  With  this 
order  it  complied. 

Siibseijnently  the  husliand  rnove<l  to  Geauga  county  and  there 
sued  his  wife  for  divorce.  Such  proceedings  were  there  had  that 
in  1M2  he  was  granted  a  divorce  from  his  wife  on  her  aggression, 
without  allowance  of  alimony. 

Immediately  upon  the  granting  of  the  divorce,  he  did  file 
n  motion  in  his  wife's  alimony  ease  in  Cuyahoga  county,  asking 
for  modification  thereof  on  the  ground  that  the  divorce  had 
relieved  him  from  further  obligation  to  support  her.  This  motion 
was  overruled,  and  his  attorney,  Judge  I'enewell,  notified  the 
city  of  that  fact  and  authorized  it  to  continue  its  monthly  pay- 
ments of  $25  to  the  divorced  wife,  which  it  continued  to  invito 
to  her. 

In  July,  1009,  plaintiff  tiled  his  second  umtion  in  .the  alimony 
case  in  Cuyahoga  county,  for  a  modificafion  of  the  order  therein, 
and  in  October  of  that  year,  the  eonmion  pleas  court  vacated  its 
former  order  and  directed  the  city  to  discontinue  its  payments 
to  the  former  wife.  This  order,  on  error  to  the  cirenit  court, 
was  afRi-med,  whereupon  the  city  ceased  to  make  fnrther  pay- 
ments to  the  wife. 
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Thereupon  plaintifT  brought  this  action  against  the  city  to  re- 
cover from  it  payments  made  to  the  wife  prior  to  the  modifica- 
tion of  the  alimony  decree  in  1909.  He  claims  that  the  judg- 
ment for  alimony  in  Cuyahoga  county  became  void  upon  the 
rendition  of  the  divorce  judgment  in  Geauga  county;  that  the 
city  had  notice  of  the  divorce  and  should,  therefore,  have  ceased 
to  make  further  payments  to  the  wife,  notwithstanding  the  court 
refused  to  grant  the  motion  to  modify  the  judgment. 

We  find  no  ground  for  this  claim. 

The  refusal  in  1902  to  modify  the  alimony  judgment  may  have 
been  erroneous,  but  the  judgment  did  not  become  automatically 
void,  upon  the  rendition  of  the  divorce. 

irp  to  the  date  of  the  divorce  the  judgment  for  alimony  wta 
valid,  for  the  court  awarding  it  had  jurisdiction  of  the  parties 
and  of  the  subject-matter. 

Judgments  are  set  aside  only  in  the  manner  pointed  out  hy 
law;  and  an  alimony  judgment  may  be  set  aside  on  motion 
Addressed  to  the  proper  court ;  until  the  court  acta,  the  original 
judgment  is  binding. 

The  city  is  protected  in  the  payments  it  made  to  the  former 
wife,  hy  the  order  of  the  court  requiring  it  to  make  said  pay- 
ments. 

Judgment  affirmed. 
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APPEAL  PR<»M  THE  PROBATE  COURT. 

Court  ot  Appeals  tor  Dartce  County. 

Ida  p.  M1LI.EB  V.  John  "W.  Miller,  Adminibtbatob, 

Decided,  May  1,  1914. 

Adminiatrator — Appointment  ot,  bv  "le  Probate  Court— Hot  Bubjecl  to 
Vacation  by  Appeal,  When — Section*  10605,  11206  and  10869 

An  order  by  the  probate  court  appointing  aa  admlnlatrator  of  the  eatate 
of  a  decedent  a  peraon  otber  than  the  one  named  In  the  will  Is 
not  subject  to  review  by  appeal,  where  there  ia  a  finding  by  the 
probate  court  that  the  applicant  for  appointment  designated  in  the 
will  la  not  a  suitable  person  to  administer  the  estate. 

Martin  B.  Trainer,  for  plaintiff  in  error. 
D.  W.  Bowman  and  John  F.  Maker,  contra. 

FEBNSDiNa,  J. ;  Allread,  J.,  and  Kunsle,  J.,  concur. 

We  have  been  favored  in  the  conBiderAtion  of  this  case  by 
exhaustive  briefs  of  counsel  on  both  sides,  which  have  been  of 
valued  service  to  the  court  in  the  conclusions  arrived  at. 

The  one  question  for  solution  presented  seems  to  be  whether  or 
not  an  order  of  the  probate  court  appointing  one,  not  the  party 
designated  by  the  will,  as  the  administrator  of  the  estate,  is 
subject  to  review  by  appeal. 

JlichAel  Miller  of  this  county  died,  leaving  a  last  will  duly 
probated,  item  4  of  which  provides:  "I  do  hereby  nominate  and 
appoint  my  trusty  daughter,  Ida  P.  Miller,  my  executrix  of  this 
my  last  will  and  testament,"  etc.  The  probate  court  appointed 
her  brother,  John  "W.  Miller,  administrator  with  the  will  an- 
nexed of  the  estate  of  Michael  Miller,  deceased,  a  certified  copy  of 
the  journal  entry  from  the  probate  court  pertaining  to  said  ap- 
pointment being  as  follows: 

"This  day  this  cause  came  on  to  be  heard  upon  the  applica- 
tion of  Ida  P.  Miller,  to  be  appointed  executrix  of  the  estate 
of  aaid  Michael  Miller,  deceased,  upon  the  evidence  and  argu- 
ment-of  counsel,  and  the  court  being  fully  advised  in  the  prem- 
ises do  find  that  said  applicant  is  not  a  suitable  person  to  ad- 
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minister  said  estate,  aud  do  find  that  John  W.  Miller  is  a  suitable 
person  to  act  as  such  administrator,  etc.  Therefore  the  court  do 
hereby  appoint  said  John  W.  Miller  administrtator  with  the 
will  annexed  of  the  estate  of  Michael  Miller,  deceased. 

"Thereupon  came  said  administrator,  etc.,  and  ^ed  herein 
his  application  for  such  appointment  and  also  presented  herein 
his  bond  as  such  administrator,  etc.,  in  the  sum  of  $32,000.00 
with  John  Gilfillan,  H.  G.  Howell,  A.  Z.  Bruss  and  0.  P.  Wol- 
vertion  as  sureties  thereon  according  to  law.  And  this  bond  ia 
approved  by  the  court  and  ordered  made  a  matter  of  record  of 
this  court,  as  required  by  law  and  letters  are  issued  accordingly." 

Section  10605,  General  Code,  provides: 

"The  probate  court  shall  issue  letters  testamentary  thereon 
to  the  executor  if  a,ny  be  named  therein  if  he  ia  legally  com- 
petent." 

Counsel  for  Ida  P.  Miller  in  his  brief  asserts  that  this  pro- 
vision of  the  statute  is  "mandatory,"  unless  the  exeentor  named 
in  the  will  is  legally  incompetent.  We  have  no  quarrel  with 
this  general  view,  but  it  is  manifest  from  a  consideration  of  the 
journal  entry  that  the  probate  court,  for  reasons  satisfactory 
to  himself,  and  preanniably  upon  the  evidence  found  that  Mrs, 
Miller  was  not  legally  competent.  Whether  this  judgment  of 
the  probate  court  is  well  founded  or  ndt  can  only  be  determined 
by  &  reviewing  court  in  a  case  properly  brought  before  such  re- 
viewing court  where  the  evidence  can  be  reviewed. 

Mrs.  Milter  sought  to  bring  the  case  to  the  common  picas 
court  by  an  appeal.  The'  court  of  common  pleas  upon  motion, 
dismissed  the  appeal.  From  this  ruling  and  judgment  of  the 
court  of  common  picas  the  ease  is  brought  to  this  court  for  re- 
view on  error.  The  only  question,  therefore,  for  our  considera- 
tion is  whether  the  court  of  conmiou  pleas  wiis  justified  in  dis- 
missing the  appeal. 

Counsel  for  the  appellant  rely  upon  the  clause  in  Section 
11206,  General  Code,  providing  for  appeals,  from  an  order 
removing  or  refusing  to  remove  an  executor,  administrator, 
guardiiiii,  assignee,  trustee  or  other  officer  appointed  by  the 
probate  court. 
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The  order  of  the  probate  court  from  which  the  appeal  was 
attempted  involves  an  original  appointment,  and  not  a  re- 
moval or  a  refusal  to  remove.  Counsel  for  appellant  a.]so  re- 
lies upon  Section  10859,  General  Code,  which  provides; 

"From  any  order,  judgment,  or  decree  of  the  probate  court, 
an  appeal  may  be  taken  to  the  court  of  common  pleas,  by  any 
person  against  whom  it  is  made,  or  who  is  affected  thereby,  in 
the  manner  provided  in  other  cases.  Bills  of  exceptions  may 
be  taken  and  allowed  upon  any  decision  of  the  probate,  common 
pleas  or  circnit  court,  in  such  proceedings  as  in  other  cases." 

We  think  it  has  been  sufficiently  established  that  Section 
10859,  Qeneral  Code,  is  limited  to  proceedings  affecting  orders 
of  distribution  and  can  not  be  made  to  apply  to  orders  affecting 
original  appointments  of  executors  and  administrators  where 
the  discretion  of  the  original  court  is  involved.  Citing  Ban-  v. 
Klosterman,  2  C.  C,  390  (afBrmed  27  Bull.,  392) ;  Kislingberg  v. 
Donovan,  11  0.  Dec.,  542;  In  re  Kremer,  8  N.P.(N.S.),  218,  219; 
Ebersole  v.  SckUler,  52  0.  S.,  702. 

It  is  contended  on  behalf  of  the  appellant  that  Section  11206, 
General  Code,  supra,  should  be  liberally  construed  according 
to  its  spirit  and  reason,  and  to  include  cases  of  original  appoint- 
ment where  the  court  declines  to  appoint  the  person  or  persons 
named  in  the  will.  Referring  to  the  decisions  upon  this  sub- 
ject, we  find  that  the  courts  have  construed  the  statute  in  re- 
spect to  appeals  from  the  probate  court  to  the  common  pleas 
court,  strictly,  rather  than  liberally.  This  policy  is  stated  by 
Okey,  J.,  in  BrigU  v.  Starbuch,  34  0.  S.,  287 : 

"An  examination  of  our  legislation  and  decisions  shows  that 
it  has  been  the  general  policy  in  this  state  not  to  permit  an 
appeal  from  an  order  appointing  or  removing  a  trustee,  and 
that  this  extends  to  guardians,  executors  and  administrators. 
In  some  states  the  rule  is  different.  1  Green's  Ch.,.78;  1  Mc- 
Carter,  540;  25  N.  J.  Eq.,  508;  3  C.  E.  Green,  472;  1  Williams' 
Ex.  (6  Sm.  Ed.),  642.  The  exception  as  to  an  appeal  from  the 
appointment  of  a  guardian  for  a  lunatic  or  an  idiot,  made,  doubt- 
less, by  reason  of  the  gravity  of  the  proceedings  and  its  effect 
upon  the  persons,  estate,  and  family  of  the  ward,  tends  to  prove 
the  general  rule  in  this  state,  and  would  seem  to  require  that 
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those  who  assert  other  esceptiona  should  be  able  to  point  out 
some  provision  in  terms  warranting  the  appeal." 

In  the  case  of  Browne  v.  Wallace,  66  0.  S.,  57,  it  was  held 
in  an  appeal  nnder  Section  11206,  General  Code,  that: 

"As  the  right  of  appeal  exists  only  by  virtue  of  the  statutes, 
in  order  to  give  the  appellate  court  jurisdiction,  the  statutory 
provisions  must  he  strictly  followed." 

In  the  ease  of  CoUins  v.  Mitlen,  57  0.  S.,  298,  Judge  Bradbury, 
speaking  for  the  court,  says,  at  page  291: 

"The  right  of  appeal  is  statutory,  and  we  must  look  to  the 
statutes  to  ascertain  if  it  has  been  lawfully  exercised.  The  party 
who  seeks  to  exercise  this  right,  must  comply  with  whatever 
terms  the  statutes  of  the  state  impose  upon  -him  as  conditions 
to  its  enjojTuent." 

This  policy  of  construction  of  statutes  in  regard  to  appeals 
was  evidently  in  the  mind  of  the  General  Assembly  in  the  en- 
actment of  Section  11206,  General  Code,  for  it  was  expressly 
provided  that  appeals  may  be  taken  "in  proceedings  to  appoint 
guardians  or  trustees  for  idiots,  lunatics,  imbeciles  or  drunk- 
ards." 

Under  the  well  known  maxim,  "expressto  unius  est  exclusio 
aHerius"  the  Legislature  having  expressly  conferred  the  right  of 
appeal  in  the  eases  specifically  mentioned  in  the  statute,  there 
follows  a  reasonable  inference  that  appeals  were  not  to  be  al- 
lowed in  other  cases  of  original  appointments.  This  construc- 
tion is  also  in  harmony  with  sound  public  policy.  If  appeals 
were  to  be  allowed  from  eases  of  original  appointments,  it  would 
often  leave  estates  without  any  one  in  charge  of  the  assets  while 
the  appointment  was  being  litigated.  The  dictum  of  the  Su- 
preme Court  in  the  ease  of  Bank  v.  Telegraph  Co.,  79  0.  S.,  page 
100,  to  the  eifect  that,  "The  defendant  if  it  had  such  an  interest 
in  the  estate  as  would  give  it  the  legal  standing  to  do  so,  might 
have  attacked  the  appointment  in  the  probate  court,  or  by 
appeal  or  error,"  should  be  construed  with  the  facts  of  that  case. 

It  was  not  evidently  intended  to  overrule  the  cases  above 
cited  nor  to  establish  the  right  of  an  appeal  direct  from  the 
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original  appointment.  The  court  evidently  bad  in  mind  an 
appeal  from  the  final  judgment  upon  an  application  to  remove 
an  administrator  who  had  been  improperly  appointed.  The 
caae  of  Schumacher  v.  McCaUip,  69  0.  S.,  500,  did  not  involve  an 
appeal  from  the  probate  court  and  is,  therefore,  not  authority  on 
this  subject. 

The  opinion  expressed  by  Judge  Ferris,  in  7  N,  P.,  665,  ia  one 
of  diacretion  for  the  probate  court.  In  the  caae  cited  in  this 
report  the  court  appointed  the  party  named  in  the  ipll,  and 
then  later  removed  him.  This  may  be  a  very  proper  course 
in  ordinary  cases,  but  we  can  not  apply  that  rule  in  a  review- 
ing court,  unless  the  case  ia  properly  before  such  court  with  all 
the  evidence  bearing  upon  the  propriety  of  such  appointment. 
For  aught  we  know,  and  we  have  nothing  before  us  either  in 
support  of  or  adverse  to  the  proposition,  the  probate  eonrt  may 
have  had  good  ground  for  the  judgment  rendered. 

Whether  proceedings  in  error  in  the  common  pleas  court  would 
be  available  is  not  involved  in  the  present  litigation  and  we, 
therefore,  express  no  opinion  in  respect  thereto. 

The  appeal  was  properly  dismissed  by  the  court  of  common 
pleas,  and  its  judgment  will,' therefore,  he  affirmed  by  this  court. 
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AmiSSIBIUTY  or  STATEMENTS  MADE  BY  AN  ACCUSED 
PERS<m  IN  A  POREfCN  LANGUAGE. 

Circuit  Court  of  Cuyahoga  County. 

Iqn.vzio  Riolo  v.  State  op  Ohio. 

Decided,  December  16,  1911. 

Criminal  Law — Ei'idenve — Convertation  ?n  Italian  Given  in  Eitffliah  to 
Jury — Cross-Examination  of  Aciu»ed — Previous  Admisslont  by 
Sim. 

1.  Statements  made  by  the  accused  in  Italian  Id  answer  to  questions 

put  to  him  in  tlie  same  language  by  police  offlcere,  after  his  arrest, 
may  be  given  to  the  Jury  In  English  by  said  offlcera,  their  ability 
to  understand  and  translate  Italian  correctly  being  first  Inquired 
Into  and  put  before  the  jury. 

2.  The   accused  having  given    evidence   in   his  own   behalf  may,   on 

cross-examination,  be  questioned  as  to  a  different  story  by  him 
told  to  iwlice  oCBcers  after  bis  arrest, 

T.  J.  Ross  fQF  plaiutiff  in  error. 
J.  A.  Cliiic,  coutra. 

"Winch,  J.;  Marvin,  J.,  and  Henry,  J.,  i-oncur. 

There  was  no  error  iu  the  admission  of  the  testimony  of  the 
two  police  officers  as  to  statements  made  by  the  accused  to  them 
tit  tlie  police  station,  iifter  his  arrest.  Though  they  questioned 
him  in  Italian,  and  he  answered  in  the  same  language,  it  was 
proper  for  them  to  rei)eat  in  English  to  tlie  jury  what  had  Ijeea 
said  by  and  to  tlieni  in  Italian,  It  would  have  been  idle  to  re- 
quire them  to  first  givi'  to  the  jury  the  questions  and  answers 
in  Italian  and  then  trauslate  the  same  themselves,  or  have  an 
interpreter  to  trauslate  it  to  the  jury.  Their  ability  to  under- 
stand the  lanjfuaKe  and  translate  it  correctly  was  gone  into  and 
put  before  the  jury,  so  that  it  was  enabled  to  give  this  evi- 
denee  the  weight  to  which  it  v/as  entitled. 

Nor  was  there  error  iu  cro.is-c.'JHinining  the  accused  as  to 
what  the  poliee  officers  had  said  to  him  and  what  he  had  said 
to  them  at  the  police  station.     The  exauiination  on  this  point  waa 
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not  for  the  purpose  of  eliciting  afQrmativ»  proof  that  he  had 
made  the  admissions  testified  to  by  the  police  officers,  but  to 
discredit  his  evidence  given  in  his  own  behalf  by  showing  that 
he  had  previously  told  a  different  story.  The  evidence  of  the 
police  officers  was  offered  by  the  state  in  chief. 

As  to  the  weight  of  the  evidence : 

The  testimony  of  the  police  officers,  admitted  to  be  true  in 
several  important  particulars  by  the  accused  himself  in  the 
cross-examination  referred  to,  shows  that  the  accused  was  clearly 
giiilty  as  chained  in  the  indictment  and  properly  convicted. 

Finding  no  error  in  the  record,  and  believing  that  substantial 
justiee  was  done  in  this  ease,  the  judgment  is  affirmed. 


DAMAGES  CLAIMED  ON  ACCOUr<T  OF  AN  ABANDONED 
APPKOPRIATION  0¥  LAND. 

Circuit  Court  of  Mahoning  County. 

JiivNNKTTE  J.  Jack  v.  Lake  Erie  &  Eastern  Railroad 

Company. 

Decided,  December  26, 1911. 

Appropriation   Proceeding — Ahandonment  of — Remedy  of  Lot   Oiener. 

Section  11060,  General  Code,  preecribea  the  only  remedy  allowed  by 

law   to  the  owner  of  iiroperty  sought  to   be  apiiroiirlated    In  a 

proceeding  brought  In  good  faith  and  subsequently  abandoned. 

S.  h.  Clark,  for  plaintiff  in  error. 
Arret,  ^'ilsou  A'  Uarnnijiun,  contra. 

IIenhv,  J.;  WiNCii.  J.,  and  JIabvin-,  J.,  concur. 

The  parties  to  this  proceeding  in  error  stand  here  as  they 
stood  below.  There,  the  plaintiff  coniiueneed  her  action  to  re- 
cover damages  alleged  to  have  lieen  sustained  by  her  in  the 
deterioration  ciniscd  liy  the  action  of  the  elements,  to  a  partially 
completed  building  and  to  materials  intended  for  the  completion 
of  the  same,  upon  a  lot  owned  by  her,  during  the  pendency 
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of  appropriation  proceedings  b^un  by  the  defendaat  and  sub- 
sequently abandoned  by  it.  The  gist  of  her  action  Ues  in  the 
defendant's  interruptioD  of  her  building  operations  by  the  com- 
meneement  of  said  appropriation  proceeding.  If  the  proceed- 
ing were  prosecuted  to  judgment  and  the  property  tidien,  she 
might  well  have  been  denied  eompensation  for  money  expended 
in  the  improvement  of  the  property  sought  to  be  appropriated 
during  the  pendency  of  the  appropriation  suit.  She  claims, 
therefore,  to  have  been  prevented  from  making  use  of  her  prop- 
erty during  the  period,  and  to  have  suffered  loss,  also,  because 
of  daiiiage  by  the  weather  to  the  partially  completed  improve- 
ment of  her  premises. 

She  claims  here  to  eeitain  errors  in  the  chaise  and  elsewhere 
in  the  record  of  the  trial  belo^v.  A  bill  of  exceptions  was  duly 
perfected,  containing  a  stateint-nt  of  the  trial  judge  of  what  the 
evidence  tended  to  prove,  and  setting  out  the  charge  to  the  jury 
in  full.  From  tiiis  it  affirmatively  appears  that  no  evidence  was 
offered  of  any  bad  faith  in  the  commencement  or  in  the  abandon- 
ment of  the  appropriation  proceeding.  Although  that  proceed- 
ing was  not  a  civil  action,  we  see  no  reason  why  the  rule  laid 
down  in  The  Cincinnati  Daily  Tribune  Co.  v.  Bruck,  61  0.  S. 
489,  does  not  apply.     The  syllabus  is  as  follows: 

"As  a  general  rule  no  suit  will  lie  for  the  malicious  prosecu- 
tion of  a  civil  action,  where  there  has  been  no  arrest  of  the 
person  or  seizure  of  property. 

"A  stockholder  of  an  incorporated  newspaper  company  malici- 
ously and  without  probable  cause,  commenced  a  suit  against  the 
company  for  dissolution  and  the  appointment  of  a  receiver,  to 
the  great  injury  of  the  company.  The  application  was  denied 
and  the  suit  dismissed.  In  an  action  for  libel,  provoked  by  the 
suit,  the  company  by  way  of  counter-claim  asked  to  recover 
damages  for  the  malicious  prosecution  of  the  suit  against  it. 
Held:  That  while  the  facts  are  sufficiently  eonneoted  with  the 
subject  of  the  action  for  the  purpose  of  a  counter-d^m  they  do 
not  constitute  a  cause  of  action,  entitling  the  defendant  to  relief 
by  way  of  damages,  as  there  was  no  arrest  of  the  person  or  seiz- 
ure of  property." 

But  whether  the  rule  thus  laid  down  l>e  applicable  or  in- 
applicable to  the  malicious  prosecution  of  an  appropriation  pro- 
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eeeding,  and  irrespective,  also,  of  the  presence  or  absence  of  the 
element  of  malice  on  the  part  of  the  defendant  here  in  com- 
mencing and  subsequently  abandoning  the  appropriation  pro- 
ceeding, contemplated  by  the  petition,  we  are  of  opinion  that 
Section  11060,  General  Code,  prescribes  the  only  remedy  allowed 
by  law  to  the  owner  of  property  sought  to  be  appropriated  in  a 
proceeding  brought  in  good  faith  and  BiibaequeDtly  abandoned. 
That  section  reads  as  follows : 

"The  corporation  may  abandon  any  case  or  proceeding  after 
paying  into  court  the  amount  of  the  defendant's  costs,  expenses, 
and  attorney  fees,  as  found  by  the  court.  If  the  coi^oration 
fails  in  any  case  to  make  payment  or  deposit,  jib  provided  in  the 
next  preceding  section,  within  thirty  djays  after  confirmation  of 
the  verdict,  on  motion  of  the  party  entitled  to  such  payment,  to 
be  filed  within  ten  days  after  the  expiration  of  such  thirty  days, 
the  judge  shall  enter  an  order  directing  the  corporation  to 
make  such  payment  or  deposit  within  thirty  days  after  the  date 
of  the  order.  Unless  such  corporation,  within  such  time  makes 
sueh  payment  or  deposit,  it  shall  be  held  thereby  to  have  aban- 
doned the  properly,  rights,  or  interests  so  appropriated,  and  all 
claims  thereon  under  its  proceeding,  and  the  judge  shiall  issue 
an  order  to  that^  effect.  He  also  shall  enter  a  judgment  against 
the  corporation,  and  in  favor  of  the  party  entitled  to  such  pay- 
ment, for  such  ninount  of  expenses,  including  time  spent  and 
attorney  fees  incurred  by  him  in  the  proceeding,  as,  upon  the 
evidence  offered  in  that  behalf,  the  court  deems  just,  for  which 
execution  may  be  issued  against  the  corporation.  The  directors 
of  the  c-  rporation  shall  be  individually  liable  upon  sueh  judg- 
ment, and  may  he  made  parties  thereto  by  actions." 

The  first  sentence  of  this  section  obviously  relates  to  a  volun- 
tary abandonment  of  an  appropriation  proceeding  by  the  plaint- 
iff at  any  stage  thereof,  either  before  or  after  judgment. 

Tt  follows  that  the  plaintiff  had  no  cause  of  action  upon  those 
facts  alleged  in  her  petition  below,  which  the  evidence  tended 
to  prove.  This  renders  the  other  assignments  of  error  upon  the 
record  before  us  quite  immaterial,  and  the  judgment  is  affirmed. 
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rAH^URE  TO  COMPENSATE  BY  BEQUEST  FOR.  SERVICBS 
RENDERED. 

Court  ol  Appeals  lor  Carroll  County. 

Lewis  Walters,  as  Administratob  op  th2  Estate  op  Nancy  J. 

Walters,  v.  John  D.  Heidt. 

Decided,  April  Term,  1913. 

Compensation  for  Services — Wftere  Fromiied  to  be  Made  by  Will,  But 
the  PfomUor  Died  Intestate — Statute  of  fraud* — Limitation  of 
ActUmt. 

W  agreed  with  U  that  IF  he  would  render  her  certain  aervtces  she  would. 
In  cDmpenBatlOQ  thereof,  make  a  will  giving  him  all  the  property 
she  owned  at  the  time  ot  her  death,  H  performed  services  under 
the  agreement.    W  died  Intestate.    Held: 

1.  H  can  maintain  an  action  to  recover  the  value  of  the  services  so 

rendered. 

2.  The  statute  of  limitations  does  not  begin  to  run  againat  such  ac- 

tion until  the  appointment  of  an  administrator  ol  W's  estate. 

Wallace  M.  Handley,  for  plaintiff  in  error.    . 
7.  N.  Blythe,  contra. 

Mbtcalpb,  J. ;  NoREis,  J.,  and  Pollock,  J.,  concur. 

Defendant  In  error  was'  plaintiff  below.  In  the  second 
amended  petition  filed  in  the  case  it  ia  averred  in  Bubstance,  that 
in  February,  1890,  he  entered  into  a  verbal  agreement  with  Nancy 
Heidy,  whereby  he  agreed  to  live  with  her  upon  her  £arni,  known 
aa  the  Tom  Ncely  farm,  as  long  as  she  desired  him  to  do  so,  and 
that  in  compensation  for  his  services  to  he  rendered  her  in  that' 
behalf  she  agreed  to  make  a  will  and  give  to  hitn  all  the  property 
she  owned  at  the  time  of  her  death.  That  in  pursuance  of  that 
agreement  he  did  move  onto  said  farm  and  fora  period  of  about 
two  years  ^ave  his  work  and  labor  to  the  said  Nancy  Heidy, 
and  performed  services  which  he  claims  were  of  the  value  of  a 
thousand  dollars.  In  the  meantime  Nancy  Heidy  married  Lewis 
Walters,  plaintiff  in  error  in  this  case,  and  some  time  after  her 
marriage   with   Walters   Heidy   moved  away   from   the   farm. 
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Nsncy  Walters  died  in  1910  intestate,  and  after  the  appoint- 
ment of  an  administrator  Heidy  brought  his  action  to  recover 
the  value  of  the  services  which  be  claims  to  have  rendered  under 
his  agreement  with  her.  Upon  the  trial  of  the  case  Heidy  re- 
covered judgment.  A  number  of  questions  are  urged  in  argu- 
ment, but  we  think  the  only  questions  of  importance  are,  whether 
the  action  can  be  maintained,  and  if  so  whether  it  is  barred  by 
the  statute  of  limitations. 

That  the  ^reement  of  Jfrs.  Walters  to  compensate  Heidy  for 
his  work  by  will  was  within  the  statute  of  frauds,  and  that  no 
action  can  be  maintained  thereon  for  specific  performance  or 
for  damages  seems  clear.  Austin  v.  Davis,  13  L.  B.  A.,  120; 
DeMoss  V.  Bobinson,  46  Mich.,  52 ;  Wallace  v.  Long,  55  Am.  Hep., 
222 ;  8  L.  R,  A.,  414 ;  25  Am.  Law  Journal,  69. 

But  if  no  action  can  be  maintained  upon  the  contract,  does 
it  follow  that  if  services  are  rendered  in  pursuance  of  a  mutual 
understanding  that  compensation  shall  be  made  therefor  by  will, 
and  the  party  receiving  the  services  dies  without  making  the 
expected  compensation,  that  the  party  rendering  the  services 
may  not  recover  their  value  from  the  estate  of  the  deceased? 
Without  entering  into  a  discussion  of  this  question  we  think 
the  right  to  recover  in  such  ease  i3  fully  sustained  by  the  fol- 
lowing authorities :  hobinson  v.  Haynor,  28  N.  T.,  494;  Martin 
V.  Wright,  13  Wend.,  460;  28  Am.  Dec,  468;  41  N.  T.,  480; 
Jenkins  v.  Stetson,  9  Allen,  128j  Wellington  v.  Apthorp,  145 
MasB.,  69;  57  Am.  Rep.,  759. 

It  is  nrged  that  the  statute  of  limitation  began  to  run  at  the 
time  Heidy  ceased  to  labor  on  the  farm,  and  hence  that  his 
cause  of  action  is  barred.  I'pon  the  question  of  the  statute  of 
limitations  the  trial  judge  ehartted  the  jury  as  follows: 

"If  upon  consideration  of  all  tbe  evidence  adduced  on  the 
trial  you  find  that  said  agreement  between  plaintiff  and  decedent 
as  claimed  by  plaintiff  was  in  fact  made,  that  said  plaintiff  was 
to  be  compensated  for  said  alleged  services  rendered,  and  means 
of  support  furnished,  if  any,  and  that  he  was  not  to  receive  such 
compensation  until  the  death  of  Nancy  J.  Walters  then  in  such 
event  I  say  to  you  as  matter  of  law  that  his  cause  of  action  there- 
for would  not  arise  and  would  not  accrue  to  him  until  the  date 
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of  said  Nancy  J.  Walters'  death,  which  is  admitted  to  be  May 
19,  1910,  and  in  such  event,  plaintiff's  caose  of  action  would 
not  be  barred  by  the  statute  of  limitations." 

The  evidence  in  this  case  tends  to  show  that  the  services  which 
Heidy  was  to  render  for  Mrs.  Walters  were  to  be  paid  at  her 
death  by  a  provision  in  her  will.  The  manner  in  which  they 
were  to  he  paid  is  a  matter  of  indifference.  The  question  is 
was  the  compensation  to  be  made  at  her  death.  If  Heidy  was 
not  to  be  paid  until  her  death  how  could  a  cause  of  action  arise 
before  that  timeT  In  the  case  of  Marsh,  Admr.,  v,  Clark,  11 
0.  D.,  564,  it  is  held  that  where  an  uncle  agreed  to  compensate 
his  nephew  by  will  for  ser^'ices  that  the  statute  of  limitations 
did  not  begin  to  run  until  the  death  of  the  uncle.  In  HoUes  v. 
Riddle,  74  0.  S.,  173,  the  holding  is  to  the  effect  that  in  an  action 
on  a  contract  not  in  writing  which  became  due  by  the  decease  of 
the  debtor  the  cause  of  action  does  not  accrue  until  the  appoint- 
ment of  an  executor  or  an  administrator.  We  do  not  think  that 
the  fact  that  the  contract  in  this  case  could  not  be  enforced 
specifically  makes  any  difference  in  the  application  of  the  prin- 
ciple announced  in  JJoilcs  v.  Riddle,  and  that  the  statute  would 
not  begin  to  run  until  the  appointment  of  an  administrator  for 
Mrs.  Walters'  estate.  And  as  the  death  of  Mrs.  Walters  and 
the  appointment  of  the  administrator  occurred  within  six  years 
prior  to  the  commencement  of  the  suit  the  statement  in  the 
charge  that  the  statute  began  to  run  at  the  death  of  Mrs.  Walters 
is  not  prejudicial. 

Judgment  affirmed. 
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mTERFERENCE  WtTH  RAILWAY  TRACKS  IN  BUa.IHNC  SEWER. 

Circuit  Court  o(  Mahoning  County. 

The  Mahomino  Valley  Rulw.w  Company  v.  John  Gbadt. 

Decided,  December  36, 1911. 

Conlract'^Aoreement  to  so  Conttruct  Setcer  as  Hot  to  Interfere  with 

Railroad — OTdinarjf  Care  Meagure  of  Duty. 
Under  a  covenant  In  an  agreement  between  a  contractor  building  a 
sewer  In  a  city  street  and  a  street  railroad  company  operating  a 
street  railroad  in  the  same  etreet,  that  the  contractor  '"will  con- 
struct said  sewer  south  of  the  south  or  east  bound  tracks  of  second 
party  and  far  enough  therefrom  so  as  not  to  Interfere  with  said 
tracks  or  the  ties  and  foundations  supporting  the  same,"  ordinary 
care  In  the  construction  of  the  sewer  Is  the  measure  of  the  con- 
tractor'B  duty. 

Arrel,  "Wilson  <fc  Han-ington,  for  plaintiff  in  error. 
S.  S.  Conroy,  contra. 

Henry,  J.;  "Winch,  J.,  and  Marvin,  J,,  concar. 

The  parties  to  this  proceeding  in  error  stand  in  the  relation 
opposite  to  that  in  which  they  stood  below.  There  the  actioD 
was  brought  to  recover  $755  with  interest,  being  the  balance  al- 
leged by  the  plaintiff  below  to  be  due  upon  an  agreement  between 
the  parties,  as  follows : 

"This  agreement  made  and  entered  into  by  and  between  John 
Grady,  of  Yoongstown,  Ohio,  first  party,  and  the  M-ahoning  Val- 
ley Railway  Company,  a  corporation,  second  party,  Witnesseth, 
That: 

"Whereas,  first  party  has  a  contract  with  the  city  of  Toungs- 
town  for  the  construction  of  a  sewer  from  Central  Square  to 
Spring  Common  in  said  city,  and  the  Bpeei6cationB  for  said 
sewer  call  for  its  construction  in  the  middle  of  the  street,  beneath 
the  tracks  of  second  party,  and  second  party  desires  to  have 
said  sewer  constructed  south  of  its  south  or  east  bound  tracks, 
and  first  party  is  willing  to  so  construct  said  sewer,  under  the 
conditions  hereinafter  set  forth: 

"Now,  Therefore,  first  party  and  second  party  do  agree  as 
follows : 

"First.  First  party  agrees  that  from  Central  Square  to  Dei- 
hel's  store,  he  will  construct  said  sewer  south  of  the  sonth  or  east 
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bound  tracks  of  second  party,  and  far  enough  therefrom  as  not 
to  interfere  with  said  traeka  or  the  ties  and  foundations  support- 
ing same;  that  from  Deibel'H  store  to  Spring  Common,  he  will 
construct  said  sewer  far  enough  from  the  north  or  west  bound 
track  as  not  to  interfere  with  the  operation  and  movement  of 
ears  thereon,  or  tlie  ties  anil  foundations  supporting  said  north 
bound  track. 

"Second.  First  party  agrees  that  he  will  excaVAte  for,  fur- 
nish ail  material  and  hihor.  lay  and  wiistnu-t  such  lateral  sewer 
c<mnections  at  such  points,  in  the  manner,  and  in  such  number, 
as  the  city  engineer  of  tlie  city  of  Yoiingstown  shall  designate, 
and  agree  to  accept  in  full  payment  therefor,  the  sum  of  one 
dollar  and  twenty-five  cents  ($1.25)  per  lineal  foot  of  such  lat- 
eral sewer  connections ;  second  party  to  pay  only  for  the  addi- 
tional lateral  connection  required  by  reason  of  the  construction 
of  the  sower  on  the  south  .';ide  of  Federal  street  instead  of  in  the 
center  of  said  street ;  as  originally  specified  by  the  city  of  Younga- 
fown. 

"First  party  further  agrees  to  so  construct  said  sewer  as  to 
at  all  times  permit  the  free  operation  of  cars  on  the  northwest 
bound  track  of  secciid  party  between  Central  Square  and  Spring 
Common,  and  not  lo  ohstnict  said  track  between  said  points,  nor 
in  any  manner  to  interfere  with  the  operation  of  the  care  there- 
on. 

"Second  party,  in  consideration  of  the  agreements  of  first 
party,  agrees  to  pay  first  party  the  sum  of  twenty-two  hundred 
dollars  ($2,200.00) ;  and  further  agrees  to  remove  its  south  or 
east  hound  track  between  T>eibel's  store  and  Spring  Common. 

"It  is  mutually  understood  and  .-igrcod,  that  temporary  cros.s- 
ovcrs  shall  be  in.stBl1ed  at.  or  near  Central  Square,  and  Deibel's 
store,  and  at  points  inter\'ening,  in  order  that  the  movement  of 
cars  between  said  points  shall  not  be  unnecessarily  interfered 
with;  and  that  first  party  shall  prosecute  the  work  of  eonstmctj 
ing  said  sewer  to  its  earliest  oossible  completion.  It  being  the 
intent  and  purpose  of  this  agreement  that  the  operation  of  cars 
on  the  north  or  west  bound  track  shall  not  at  any  time  be  inter- 
fered with  or  ohsfmcted  or  the  traffic  thereon  delayed. 

"Third.  The  terms,  conditions,  covenants  and  agreements 
bereiii  contained  shall  extend  to  and  be  binding  upon  respective 
heirs,  administrators,  successors  and  assifrns  of  the  partis  hereto. 

""Witness  the  signatures  of  the  respective  parties  hereto  to 
duplicates  hereof,  this  l.'i  day  of  August.  A.  T).  1907. 

"John  Grady. 
"The  l\r.\HONiNG  Valley  Rah.wat  Compant, 

by  R.  MONTOOMBRT, 

' '  Ticb-Pbebident. 
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' '  In  presence  of 

"W.  H.  McMillin. 
"The  above  agreement  is  approved  by  UB  this  16th  day  of 
August,  A.  D.  1907. 

"D.  Heinheluan. 
"P.  Haqen, 

"J.  E.  EtJDOB, 

"Board  of  Public  Service,  Youngsiown,  Ohio." 

To  this  cause  of  action  an  imswer  and  eross-petition  were  filed, 
admitting  the  plaintiff's  claim,  except  as  the  same  should  be  off- 
set by  defendant's  counter-claim.  Upon  this  matter  the  de- 
fendant alleged : 

"That  plaintiff,  in  violation  of  the  terms  of  said  agreement, 
failed  and  neglected  to  so  eonstrnct  said  sewer  as  not  to  interfere 
with  said  tr^acks  and  not  to  interfere  with  the  ties  and  founda- 
tions supporting  the  same,  but  did  construct  said  sewer  upon 
sncli  location  and  in  such  a  manner  as  that  the  ties  and  founda- 
tions supporting  the  tracks  of  this  defendant  and  the  tracks 
were  undemiiucd,— oaiiscd  to  become  depressed  and  out  of  align- 
ment, and  in  such  a  condition  as  to  interfere  with  and  endanger 
the  passage  of  cars  thereover;  that  upon  the  completion  of  said 
sewer,  this  defendant  was  put  to  large  expense  by  reason  of 
being  compelled  to  re-set  said  ties,  foundations  and  tracts,  and 
to  repair,  re-surface,  and  align  the  same,  and  that  in  consequence 
of  the  violation  by  plaintiff  of  the  terms  of  said  contract  above 
set  forth,  and  in  the  respects  above  set  forth  this  defendant  com- 
pany has  been  damap;ed  in  the  sum  of  one  thousand  dollars 
m',000)." 

Other  pleadings  were  filed  by  which  issue  was  joined,  and  upon 
the  trial,  plaintiff  recovered  a  verdict  and  .iudgment  of  $400, 
which  does  not  allow  enough  of  the  counter-claim,  according  to 
the  plaintiff  in  error  here. 

The  chief  error  assigned  is  upon  the  court's  instructions  in 
the  charge  to  the  .fury,  that  ordinary  care  in  constructing  the 
sewer  was  the  mciisure  of  defendant  in  error's  duty.  It  is  urged 
that  the  court  should  have  charged  the  .iury  that  the  defendant's 
undertalnng  to  save  the  railway  company's  tracks  and  substme- 
tnrea  from  injury  in  consequence  of  the  sewer  excavation,  was  an 
absolute  duty  under  the  terms  of  the  contract. 
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We  recognize  that  the  contract  might  conceivablf  bavs  been 
Buch  as  to  require  the  defendant  in  error  at  all  events  to  prevoit 
injury  to  the  railway  pomiiany's  property  from  his  work.  Bat 
as  we  construe  the  contract  actually  made  by  the  parties,  it  con- 
tains no  such  covenant.  Grady  agreed  to  construct  his  sewer 
south  of  the  tracks  "and  far  enough  therefrom  aa  not  to  inter- 
fere with  aaid  tracks  or  the  ties  or  foundations  supporting  same." 

The  court  charged,  at  the  request  of  the  plaintiff,  and  as  we 
think  correctly,  as  follows: 

' '  If  you  find  that  filaintiff  constnicted  the  sewer  in  the  proppv 
place,  that  is,  as  far  south  as  in  the  situation  it  possibly  could 
he  done,  and  that,  in  doing  it,  he  exercised  ordinary  care,  as 
between  himself  and  the  defendant  railroad  company,  then  the 
defendant  would  not  be  entitled  to  be  compensated  under  their 
counter-claim." 

We  find  no  error  in  this  record,  and  the  jndgment  is  affirmed. 


ALLECID  SLANDBR.  IN  THE  PUUIT. 

Circuit  Court  o[  Mahoaing  County. 
Thomas  Wilk  v.  TAOFib  Bobbbt. 
Decliled,  I>eceinber  26,  1911. 
Slander— Word»  Spoken  by  Priett  in  Sermon. 
Unquestionably  It  is  a  part  of  the  duty  of  a  priest  who  has  tbe  spiritual 
charge  ot  hla  congregation  to  look  after  the  moral  character  of 
those  In  his  church,  to  reprove  them  for  Immorality,  and  to  do  It 
with  vigor  and  earnestly,  but  be  can  not  charge  In  public  thoae  In 
his  congTegatton  who  are  not  guilty  of  crime,  wlth,belng  criminals, 
without  being  required  to  respond  In  damages,  as  an;  other  man 
is  required  to  respond. 

David  Steiver,  for  plaintiff  in  error. 
W.  S.  Anderson,  contra. 

Hbnry,  J.;  Winch,  J.,  and  Marvin,  J.,  eonenr. 
Thomas  Wilk  is  the  priest  in  charge  of  a  Polish  church ;  Robert 
is  a  member  of  the  congregation  of  said  church. 
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On  the  8th  of  August,  1909,  "Witk  preached  a  Bermon  to  his 
eongregation  in  which  he  referred  to  Taofil  Robert,  using  words 
which  Robert  claims  to  have  been  slanderous.  Robert  sued  Wilk 
for  this  alleged  slander.  In  his  petition  Robert  gives  the  Polish 
words  ^\hich  he  says  Wilk  used  concerning  him,  and  he  gives 
what  he  says  is  the  English  meaning  of  the  words  used,  and  he 
says  that  what  was  said  of  him  in  the  sermon  meAne  in  English 
that  he,  Robert,  was  a  knave,  criininsl,  a  ro^ie,  a  scoundrel,  a 
villain,  and  a  cheat  and  deceiver. 

The  evidence  shows  that  at  the  date  named,  Wilk  preached  a 
sermon  to  hi.s  congregation,  in  which  he  named  Robert,  with 
others,  and  used  denunciatory  language  against  them.  There  is 
a  conflict  in  the  evidence  as  to  just  what  Polish  words  were  used, 
and  the  English  meaning  of  the  words  used  is  not  given  the 
same  by  all  the  witnesses,  but  it  is  plain,  from  the  evidence  of 
all  the  nitnes-ses,  and  from  Wilk's  own  testimony,  that  he  used 
and  intended  to  use  language  condemnatory  of  Robert,  and  the 
jury  found,  by  the  preponderance  of  the  evidence,  that  the 
English  meaning  of  the  Polish  words  used  in  reference  to  Robert 
was  substantially  as  charged  in  the  petition.  "Without  question, 
if  the  language  used  mennt  to  charge  Robert  with  being  a  crim- 
inal, a  scoundrel,  a  villain  and  a  cheat,  these  words  were  slan- 
derous, if  not  true. 

The  words  were  uttered  in  the  presence  of  several  hundred 
people  who  nnderstood  the  Polish  language.  The  petition 
charges  that  they  were  false  and  malicious;  that  Robert,  who 
oarries  on  a  small  busines-s  at  Youngstown,  where  these  words 
were  used,  was  greatly  injured  in  his  business  by  reason  of  the 
utterance  of  the  words. 

The  defendant  below,  Wilk,  by  his  answer,  denies  that  he 
preached  any  sermon  in  which  he  in  any  manner  referred  to 
Robert  either  directly  or  indirectly.  He  says  that  it  is  his  duty 
to  conduct  religious  services  in  the  church  of  which  he  was  pastor, 
and  to  celebrate  the  mass,  and  to  direct  and  exhort  the  people 
over  whom  he  hss  charge  to  live  honorable  and  moral  lives;  and 
he  gays  that  at  the  date  charged,  he  celebrated  mass  and  preached 
a  sermon  to  his  congregation. 
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As  already  said,  the  evidence  clearly  ahowa  that  "Wilk  did 
refer,  by  name,  in  the  sermon  preached  on  the  date  referred  to, 
to  Mr.  Robert,  and  did  use  condemnatory  language  of  him  by 
name:  but  if  the  language  used  had  only  the  me&ning  whidi 
some  of  the  witnesses  give  to  it,  the  words  would  not  be  slander- 
ous in  the  way  in  which  they  were  used.  It  was  sought  to  show, 
on  the  [tart  of  the  defendant  below,  that  the  priest,  by  the  rules 
of  the  church  in  which  he  holds  the  official  position  of  priest, 
was  privileged  to  use  Huch  language  of  and  concerning  the  plaint- 
iff below  as  he  did  use :  bnt  if  the  wnnia  used  were  such  as  direct- 
ly charged  the  plainlilT  with  being  a  criminal,  when  in  fact  he 
was  not  a  criminal,  the  official  position  of  the  priest  could  not 
relieve  him  from  the  responsiliility  to  which  any  man  is  subject 
who  falsely  charge-s  another  with  being  a  criminal. 

T'nquestionahly  it  is  n  part  of  the  duty  of  the  priest  who  has 
the  spiritual  charge  of  his  congregation,  to  look  after  the  moral 
character  of  those  in  tiis  church,  to  reprove  them  for  immorality, 
and  to  do  it  with  vigor  and  earnestly,  bnt  he  must  not  charge 
in  public  those  in  his  congregation  who  are  not  guilty  of  crime 
with  being  criminals,  without  being  required  to  respond  in  dam- 
ages, as  any  other  man  would  be  required  to  respond. 

We  do  not  feel  that,  under  the  evidence  in  this  case,  the  judg- 
ment could  be  reversed  because  against  the  weight  of  the  evi- 
dence. It  was  for  the  jury  to  say,  and  we  are  not  surprised  that 
they  reached  the  conclusion,  that  the  words  used  were  slanderous. 

It  is  urged,  however,  that  the  court  erred  in  failii^;  to  cha^fl 
a  proposition  requested  of  it.     That  request  reads; 

"Where  a  party  makes  a  communication,  and  said  communica- 
tion is  prompted  by  a  duty  owed  either  to  the  public  or  to  a 
third  party,  or  the  communication  is  one  in  which  the  parly  has 
an  interest,  and  it  is  made  to  another  having  a  corresponding 
interest,  the  communication  is  privileged  if  made  in  good  faith 
and  without  actual  malice." 

We  think  this  request  was  properly  refused.  Without  any 
qualification  of  the  words  used  in  this  request  the  jury  might 
very  well  have  been  mislead  by  it.  It  can  not  be  questioned  that 
one  may  say  things  of  another  in  the  discharge  of  a  duty  for 
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wbich  be  would  not  be  responsible  as  he  would  in  the  same 
seose  if  he  used  them  simply  as  a  matter  of  gossip,  or  for  the 
purpose  of  circulating  a  story;  but  it  is  never  any  man's  duty 
to  make  statemeot^  concerning  another  which  chai^  him  with 
being  a  criminal,  when  such  statements  are  not  true. 

In  the  charge  as  given,  including  the  requests  made  by  the 
defendant  below,  which  were  given,  the  court  stated  the  law  as 
fairly  to  the  defendant  below  as  he  was  entitled  to  have  it  stated. 
There  is  but  one  possible  exception  to  this,  and  that  is  the 
charge  as  to  punitive  damages;  but  upon  examination  of  the 
whole  case,  we  thick  the  defendant  below  can  have  no  just  com- 
plaint as  to  the  charge  in  this  regard.    The  court  said : 

"As  to  punitive  damages,  that  is,  'smart  money,'  as  it  is  some- 
times called,  that  is,  damages  in  addition  to  compensatory  dam- 
ages, it  is  a  question  that  is  left  with  you  in  your  own  good 
sense  and  judgment  to  determine  whether  you  will  give  punitive  * 
damages  or  not.  You  may  give  them  if  you  think,  upon  proper 
eonsideratioQ  of  the  case,  something  ought  to  be  added;  you  may 
add  something  to  compensatory  damages,  .and  compensatory  dam- 
ages, I  may  say,  include  a  reasonable  counsel  fee  for  the  plaint- 
iff for  preparing  and  the  trial  of  the  case.  But  you  are  not 
obliged  to  give  punitive  damages  unless  yon  think  it  ought  to  be 
given ;  And  punitive  damages  are  given  for  the  purpose,  not  only 
of  punishing  the  defendant,  but  also  as  a  warning  to  others; 
and  that  matter  is  left  to  the  sound  discretion  of  the  jury  as  to 
whether  they  will  or  will  not  give  punitive  damages  in  addition 
to  other  damages,  if  you  find  for  the  plaintiff,  that  is,  in  addi- 
tion to  compensatory  damages." 

It  is  chained  in  the  petition  that  the  words  spoken  were 
maliciously  spoken.  The  court  did  not  in  this  connection  say  that 
pimitive  damages  could  only  be  allowed  in  case  the  jury  found 
that  the  words  were  maliciously  spoken,  but  the  court,  in  an 
earlier  part  of  the  charge,  had  instructed  the  jury  aa  to  the 
circumstAnces  and  facta  under  which  they  might  return  simply 
nominal  damages,  and  then  as  to  compensatory  damages.  We 
think  the  verdict  itself  which  was  for  but  $200,  negatives  any 
claim  that  the  jury  gave  anything  by  way  of  punitive  damages. 
The  evidence  tends  to  show  that  the  plaintiff  below  suffered 
actual  damages  in  his  business,  and  as  the  amount  of  the  verdict 
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was  but  $200  it  seems  clear  that  no  part  of  it  eonld  have  been 
given  by  way  of  punitive  damages. 

Considering  the  entire  case,  we  feel  that  subgtantial  justice 
was  done  by  the  verdict  and  the  judgment,  and  said  judgment 
is  affirmed. 


VARIANCE  NOT  GROUND  TOR  REVERSAL  UNUCSS 
PREJUDICIAL. 

Circuit  Court  ol  MabODlng  County. 
The  Mahoning  Valley  Railway  Company  v.  George  Skbrbd. 
Decided,  December  26,  1911. 
Variance  Between  Pleaaing  and  Proo/. 
A  Judgmeot  will  not  be  reversed  because  o(  a  varlaDce  betwe^i  tlie 
pleadings  aod  the  proof    and  omlsBlon  to  conform  tlie  pleadings 
to  the  facLs  proved,  unless  the  variance  clearl;  misled  the  opiMMlta 
party  to  his  prejudice. 

Arrel,  Wilson  tfc  Han-ington,  for  plaintiff  in  error, 
Spellman  &  Hammond,  contra. 

Winch,  J.;  Maevin,  J.,  and  Henrv,  J,,  concur. 

This  was  an  action  for  personal  injuries  sustained  by  Seefred 
while  boarding  a  car  of  the  railway  company.  Verdict  and 
judgment  were  for  the  plnintiS  below. 

The  plaintiff  in  his  petition  alleged  that,  being  at  a  proper 
stopping  place,  he  signaled  the  motorman  of  the  approaching 
ear  to  stop;  that  the  motorman  obeyed  his  signal  and  the  car 
came  to  a  stop ;  that  when  it  h&d  so  stopped  he  attempted  to  board 
the  ear,  but  before  he  had  opportunity' to  get  securely  aboard 
the  car,  the  conductor  ^ave  the  motorman  a  signal  to  go  ahead, 
and  the  latter  started  the  car  with  a  violent  jerk  which  threw 
the  plaintiff  to  the  ground  severely  injuring  him. 

The  petition  further  alleges  that  the  injuries  so  received  were 
directly  and  proximately  caused  by  the  sudden  starting  of  the 
car  without  giving  plaintiff  sufficient  and  reasonable  opportunit7 
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to  board  it,  and  without  waroing  him  that  the  car  would  he  so 
started. 

The  answer,  in  addition  to  containing  a  general  denial,  further 
averred  that  the  plaintiff  attempted  to  board  a  car  not  then  in 
condition  to  be  boarded  by  him,  and  did  bo  without  exercising 
any  care  or  caution. whatsoever. 

Upon  the  trial  plaintiff  introduced  evidence  tending  to  prove 
all  the  allegations  of  his  petition,  including  the  averment  that 
the  car  had  stopped  before  he  attempted  to  board  it. 

The  defendant  introduced  evidence  tending  to  prove  that  the 
car  had  not  come  to  a  complete  stop,  but  had  only  slowed  down, 
when  the  plaintiff  attempted  to  get  aboard  it. 

Claiming  that  the  plaintiff  could  not  recover  under  the  allega- 
tions of  his  petition,  unless  the  jury  should  find  that  the  ear 
came  to  a  complete  stop  before  he  attempted  to  board  it,  the 
defendant  reserved  that  point  alone  for  the  consideration  of 
this  court  by  exception  to  the  trial  court's  refusal  to  charge 
certain  requests  preferred  by  it,  both  before  and  after  the  srgit- 
ment,  and  by  excepting  to  the  charge  as  given,  the  same  Authoriz- 
ing a  verdict  for  the  plaintiff  with  proper  qualificationa,  in  event 
the  jury  should  find  that  the  car  had  either  wholly  stopped  or  so 
slowed  down  as  to  warrant  a  reasonably  prudent  qten  in  attempt- 
ing to  get  upon  it. 

We  have  here  what  is  technically  called  a  variance,  provision 
for  which  is  made  by  Sections  11556,  11557  and  11558,  General 
Code,  and  it  becomes  important  to  determine  whether  the  vari- 
ance in  this  case  was  material  or  immaterial. 

The  gist  of  the  action  was  the  negligent  starting  of  the  oar, 
either  from  a  stop  or  from  slow  speed.  Tt  is  conceded  that  if 
the  ear  was  started  negligently  with  a  jerk,  either  from  a  stop 
or  from  slow  speed,  and  the  plaintiff  by  reason  thereof  was 
thrown  from  the  ear,  without  fault  on  his  part,  he  could  recover. 

Had  plaintiff  in  his  petition  alleged  that  on  his  signal  the  car 
stopped  or  slowed  up  sufficiently  for  him  to  step  aboard  it,  the 
question  here  made  would  not  have  arisen. 

The  allegations  of  the  petition  were  proved  in  their  general 
scope  and  meaning,  and  unproved,  if  at  all,  only  in  the  unim- 
portant particular  that  the  car  had  stopped.    The  case  does  not 


2tt4       CIRCUIT  COURT  REPORTS— NEW  8EBIE3. 

Railway  t.  Saefred. [VoH9{N.8.) 

come  under  the  last  section  of  the  General  Code  cited,  but  nndez 
the  firat  section,  11556,  which  provides: 

"No  variance  between  the  allegations  in  a  pleading  and  the 
proof,  shall  be  deemed  material,  unless  it  has  actually  mislead 
the  adverse  party  to  bis  prejudice,  in  maintaining  his  action  or 
defense  upon  the  merits.  When  it  is  all^d  that  a  party  has 
been  so  mislead,  that  fact  must  be  proved  to  the  satisfaction  of 
the  court.  It  also  must  be  shown  in  what  respect  he  has  been 
mislead.  Thereupon  the  court  may  order  the  pleadings  to  be 
umended,  upon  such  terms  as  are  just," 

The  evidence  tending  to  create  the  variance  was  introduced 
by  the  defendant  below.  It  was  properly  introduced  without 
objection  by  anybody. 

The  record  fails  to  show  that  by  the  variance,  the  defendant 
was  "actually  mislead"  in  maintaining  his  defease  upon  the 
merits. 

There  is  no  alienation  in  the  record  that  the  defendant  was 
so  mislead  at  the  trial,  nor  does  the  record  show  that  it  presented 
such  question  to  the  (rial  judge  or  undertook  to  point  out  in 
what  respect  it  had  been  mislead,  as  required  by  the  statutes. 

It  is  not. urged  in  this  <>ourt  that  the  defendant  company  was 
mislead  by  the  variance  complained  of,  and  there  is  no  evidence 
satisfactory  to  this  court  that  the  defendant  was  in  any  manner 
mislead  by  the  variance  suggested,  or  the  neglect  of  the  trial 
judge  to  order  the  petition  to  be  amended  ao  as  to  cover  the 
possibility  and  claim  that  the  ear  had  not  come  to  a  complete 
stop. 

Indeed,  by  raising  the  qnestion  in  its  answer,  the  defendant 
nwiy  be  said  to  have  broadened  the  issues  in  the  ease  so  that 
no, amendment  of  the  petition  was  necessary.  The  trial  judge 
evidently  took  this  view  of  the  matter. 

In  Hoffm-an  v.  Gordon.  15  0.  S.,  211.  it  was  said: 

"The  evident  object  of  the  code  is  to  vest  in  the  court  a  discre- 
tion where  it  can  be  done  without  surprise  or  injury,  to  try  the 
case  upon  the  pfidf)\ce.  outside  of  the  pleadings,  and  if  objection 
he  mude.  to  allow  the  pleadings  to  be  conformed  to  the  evidence 
al  once  and  without  terms," 
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Here  no  objection  was  made  to  the  introduction  of  eridence,  no 
surprise  or  injury  Bu^ested,  and  no  demand  made  that  the  peti- 
tion be  amended. 

In  the  case  of  Dayton  Insurance  Co.  v,  Kelly,  24  0,  S.,  345, 
it  was  held: 

"  A  judgment  will  not  be  disturbed  for  an  omission  of  the  court 
to  order  an  amendment  of  the  petition  so  as  to  make  its  allega- 
tions conform  to  the  facta  proved  or  admitted,  where  the  variance 
between  the  allegations  in  the  petition  and  the  proof  is  not 
material." 

To  the  same  effect  is  NiAi/in  v.  Bahney,  M  0.  S.,  399. 

To  have  granted  the  defendant  company's  requests  to  charge 
would  have  been  reversible  error.  Banta  v.  Martin,  38  0.  S., 
534,  537. 

Section  11364,  General  Oode  (formerly  R.  S.  5115),  provides: 

"In  every  stage  of  an  action,  the  court  must  disregard  any 
error  or  defect  in  the  pleadings  or  proceedings,  which  does*  not 
affect  the  substantial  rights  of  the  adverse  party.  No  judgment 
shall  be  reversed,  or  affected,  by  reason  of  such  error  or  defect." 

Following  this  injunction  the  Supreme  Court,  in  the  case  of 
Benninger  v.  Hess,  41  0.  S.,  64,  69,  speaking  through  Judge 
Diekman,  said : 

"Where  a  judgment  has  been  rendered  and  there  has  been  a 
variance  between  the  pleading  and  the  proof,  but  not  such  as  to 
mislead  the  opposite  party  to  bis  prejudice,  and  where  there 
has  been  an  omission  in  such  case  to  conform  the  pleadings  to 
the  facts  proved,  it  will  not  be  in  furtherance  of  justiee  to  de- 
prive the  plaintiff  of  the  fruits  of  the  trial,  by  a  reversal  of  the 
judgment  on  error." 

By  the  amendment  to  said  Section  11364,  adopted  May  10, 
1911  (102  O.  Ij.,  1.32),  it  is  provided  that  no  reviewing  court 
shall  reverse  a  judgment  for  error  or  defect  in  the  pleadings  or 
proceedings,  which  does  not  affect  the  substantial  rights  of  the 
party  complaining,  unless  it  can  certify  that  substantial  justice 
has  not  been  done. 

Being  unable  to  so  certify  in  this  case,  the  judgment  is  afBrmed. 
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Bonser  t.  Pullman  Co. 


UABHJTY  rOR.  THEFT  FROM  A  PULLMAN  CAft. 
PASSEPfCER.. 

Court  of  Appeals  for  Hamilton  Countr. 

Robert  J.  Bonsfji  v.  The  PitlijMan  Company, 

Decided,  April  12,  1913. 

Seffligence—Bftutting  in  Lois  by  Theft — Money  and  Jewelry  Stole» 
From  a  Bieepino  ^'"'  Faaaenger — Company  Held  Not  Uable. 

A  sleeping  car  company  Is  not  an  Insurer  of  the  safety  of  property 
belonging  to  its  passengers  alttiougb  tield  to  a  Ugb  degree  ot  care 
in  Its  protection,  but  wbere  the  evidence  goes  to  show  tb&t  a  pas- 
senger was  lilmself  negligent  wltb  reference  to  the  care  of  money 
and  Jewelry  which  was  stolen  from  his  berth  during  the  nigbt,  a 
Judgment  lu  favor  of  the  company  will  not  be  set  aside. 

Louis  S.  Sawyer  and  Wm.  A.  Rovdebusk,  for  pl&intiff  in  error, 
Mortimer  Maltkeiis,  contra. 

,JoNEs,  0.  B.,  J.;  Swing,  J.,  and  Jones,  E.  H.,  J.,  concur. 
Plaintiff  brought  this  action  to  recover  the  value  of  a  diamond 
ring  and  money  which  W88  lost  or  stolen  out  of  his  trouaera 
pocket  while  he  was  a  passenger  in  defendants'  sleeping  car. 
Before  retiring  plaiDtiff  took  his  valuable  diamond  ring  from 
his  finger  and  placed  it  in  liis  trousers  pocket,  in  which  he  also 
had  $220  in  money  in  bills.  As  he  was  somewhat  disabled  by 
lamenesa  and  had  therefore  taken  a  whole  section  he  caused  the 
porter  to  hang  up  his  trousers  with  these  valuables  in  the  pockets, 
on  a  hook  next  to  the  aisle  within  the  curtain  of  his  section  and 
against  the  partition  between  his  berth  and  the  adjoining  one. 
When  he  secured  his  trousers  in  the  morning  while  dressii^,  he 
discovered  that  his  ring  and  money  were  gone. 

It  appears  that  the  trousers  could  have  been  reached,  by  the 
occupant  of  the  adjoining  berth,  where  they  hung  through  the 
night,  and  the  pockets  could  have  been  rifled  without  being  seen 
from  the  aisle,  and  for  that  reason  the  place  selected  was  an 
unusual  or  dangerous  place  for  the  deposit  of  plaintiff's  money 
and  diamond  ring,  and  plaintiff  had  reason  to  know  that  it  could 
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not  be  as  effieetnaltf  guarded  there  as  in  some  other  place  he 
might  have  selected  in  hia  berth. 

Plaintiff  claims  that  the  trial  conrt  erred  in  refusing  to  give 
the  following  special  charge  requested  by  him,  to-wit : 

"I  ehaige  yoa  that  defendant  was  bound  to  use  ordinary  eare 
to  prevent  the  theft  of  plaintiff's  money  and  ring  while  he  was 
asleep,  if  plaintiff  placed  it  anywhere  in  his  berth,  and  plaintiff 
can  not  be  held  goilty  of  negHgenee  contributing  to  the  loa  of 
his  property  by  placing  his  money  and  ring  in  one  place  rather 
than  in  another  in  the  berth." 

This  charge  if  given  would  remove  all  possibility  of  plaintiff 
being  guilty  of  contributory  negligence  bo  long  aa  he  places  bis 
money  and  vsloables  any  place  within  the  limits  of  the  berth  he 
is  occupying  regardless  of  how  or  where  they  might  be  placed 
or  how  accessible  they  might  be  to  others  in  the  car.  It  would 
seem  to  relieve  plaintiff  from  all  duty  of  exercising  ordinary  care 
r^arding  the  safety  of  his  own  property.  The  law  of  this  state 
does  not  recognize  bo  lax  a  rule  as  to  the  duty  of  a  iiiiif  iig<i  i 

The  law  in  Ohio  requires  Buch  a  passenger  to  take  ordinary 
care  for  the  safety  and  protection  of  his  property,  snd  while  the 
sleeping  car  company  is  held  to  a  high  degree  of  eare  id  the 
protection  of  plaintiff's  property,  it  does  not  become  an  inntrer. 
nor  does  its  dnty  to  relieve  the  passenger  fnnn  taking  ordiiiary 
care  for  the  preservation  of  hia  property.  The  qncstim  «f 
whether  the  company  was  negligent  is  for  the  jniy. 

The  charge  of  the  court  below  correctly  state*  the  Uw  sak- 
mitting  the  question  of  defendant 'a  ne^IignMi^  osder  flw  'ir- 
cnmstances  of  the  case  to  the  jnrr  and  its  '■vrdirt  in  &vor  of  tl^- 
defendant  is  sostained  hy  the  evidence.  The  jodgBknt  is  then- 
fore  affirmed. 
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King  V.  Barry.  EVol.l9  <Nj9.) 


ILBMEDY  or  A  LESSEE  FOR.  NINETY-NINE  YEARS  OP 
MtOPERTY  rOUND  TO  BE  ENCUMUKED. 

Circuit  Court  ot  Cuyaboga  County. 

Qeokoe  Kino  v.  Ebla  M.  Barby. 

Decided,  £)«cember  16,  1911. 

Leaie  for  Ninetv-Nine  Tears — Reformation — Oonfution  at  to  Title— 
BediictUm  of  Rent  on  Account  of  Encumt>rance. 

1.  Where  there  vas  no  mutual  mistake  as  to  the  terms  ol  a  ninety- 

nine  year  lease  entered  Into  between  the  parties.  It  Is  no  ground 
for  reformation  ot  the  lease  that  the  parties  were  In  some  con' 
fusion  as  to  the  encumbranceH  upon  the  title  ot  the  lessor. 

2.  Where  there  Is  an  encumbrance  In  the  nature  of  an  easement  upon 

property  which  one  baa  agreed  to  lease  for  ninety-nine  years,  and 
which  encumbrance  the  lessor  1b  unable  to  remove,  the  lessee  may 
keep  the  premises  and  have  bis  rent  reduced  proportionately. 

Henderson,  Quail  <&  Siddall,  for  plaintiff  in  error. 
Smith,  Taft  <&  Arter,  contra. 

Marvin,  J. ;  "Winch,  J.,  and  Henby.  J.,  concur. 

In  this  action  the  plaintiffs  seeb  the  reformation  of  a  contract 
of  lease  entered  into  between  the  parties,  in  reference  to  certain 
real  estate  owned  by  King  in  this  city,  which  leaae  was  to  con- 
tinue for  a  period  of  ninety-nine  years.  This  reformation  is 
sought  on  the  ground  of  mutual  mistake  of  the  parties. 

Without  stopping  to  go  over  the  evidence  in  the  case,  it  does 
not  appear  that  there  was  a  mutual  mistake,  either  as  to  the 
reading  of  the  contract  of  Iea.se,  or  as  to  its  legal  effect,  but  there 
was  some  confusion  in  the  mind  of  King,  and  perhaps  of  Barry, 
as  to  the  state  of  the  title  to  the  south  twelve  feet  of  the  premise 
leased.  It  was  known  that  there  had  been  granted  a  right-of-way 
across  these  twelve  feet  to  an  adjoining  lot.  It  was  apparently 
thought  by  Barry  that  the  rights  of  the  dominant  tenant  had 
been  forfeited  in  this  right-of-way,  and  there  was  doubt  in  the 
mind  of  King  on  that  subject,  and  withont  having  that  matter 
settled  and  fixed,  the  parties  voluntarily  entered  into  the  lease. 
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Prior  to  the  beginiuDg  of  this  action,  Barry  had  made  no  claim 
against  King  because  of  any  encHinbrance  by  way  of  this  right- 
of-way  upon  the  south  twelve  feet  of  the  premises  leased,  bat 
King  apprehended  that  he  might  make  eueh  clAim,  and  he  seeks 
in  this  proceeding  to  have  the  contract  of  lease  so  reformed  aa 
to  relieve  King  from  warranting  the  title  as  against  such  en- 
cumbrance. 

It  would  not  be  profitable  to  go  over  in  detail  the  evidence 
in  the  case.  As  already  said,  we  do  not  find  that  there  was  that 
kind  of  mistake  as  would  justify  granting  the  prayer  of  the 
plaintiff's  petition. 

The  defendant,  by  way  of  answer,  sets  up  the  fact  that  there 
is  such  a  right-of-way  existing  over  this  property,  or  rather  ad- 
mits that  the  allegations  of  the  petition  in  that  regard  are  true ; 
and  he  asks  that  the  court  so  modify  the  terms  of  the  lease  as  to 
fix  an  amount  that  should  be  deducted  from  the  rental  which  the 
defendant  undertook  by  the  lense  fo  pay  tn  the  plaintiffe  for  the 
premises.  The  evidence  on  the  difference  in  rental  value  because 
of  this  franchise,  when  carefully  considered,  differs  very  little 
among  the  several  mtnesses.  Giving  the  defendant  the  benefit 
of  the  last  evidence  produced  on  the  part  of  the  plaintiffs  in  that 
regard,  which  is  fully  as  beneficial  to  the  defendant  as  any  evi- 
dence introduced  by  him  or  by  any  of  the  other  witnesses  of 
the  plaintifEs,  it  would  seem  that  the  rental  of  these 
premises  should  he  reduced  one  forty- fourth  of  the  rent 
contracted  by  the  defendant  to  be  paid,  and  the  decree  will  be 
that  the  petition  of  the  plaintiffs  be  dismissed,  that  the  contract 
of  lease  shall  be  valid  as  between  the  parties  except  that  there 
shall  be  deducted  each  year  from  the  rental  specified  in  the 
contract  one  forty-fourth  part  of  such  rental,  leaving  the  defend- 
ant to  pay  forty-three  forty-fourths  of  the  specified  rental. 
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PmST  STEP  m  TESTING  THE  CONSERVANCY  ACT. 

Court  of  Appeals  tor  Hontgomerr  Count?. 

Ex  Parte  Daviu  Oldham,  as  a  Citizen  of  Shelby  County, 

E>Mlded,  March  Zl,  1»14. 

Writ  0/  Prohibition — Fixing  Proceedure  Under  thit  New  Remedy — Fed- 
rral  Practice  to  be  Follovted — Conttitutionality  of  the  Oonaervancp 
Act  Bent  Back  for  Determination  in  the  Oommon  Plea*  Court. 

The  writ  of  prohibition  v-ill  not  ordtnarlly  be  allowed  until  the  questloD' 
of  Jurisdiction  has  been  made  and  overraled  In  the  court  or  tribunal 
whose  jurisdiction  1b  chBllenged. 

Horace  Andrews,  H.  H.  McKeon  ^nd  P.  E.  Taylor,  for  peti- 
tioner. . 

John  A.  McMahon,  J.  Warren  Kiefer,  0.  B.  Brown,  John  OdU 
viii  and  E.  A.  Bcl<}en,  amicus  curiae. 

C.  C.  Halt,  Ptos"i-nting  Attorney,  for  Shelby  Comity,  /.  Guy 
O'DonrTell,  Prosecuting  Attorney,  for  Miami  County,  F.  0. 
Long,  Prosecuting  Attorney,  and  A.  J.  Metier,  for  Logan  Conn- 
ty,  0.  8.  Thomas,  City  Solicitor,  and  Robert  A.  Black,  for  City 
of  Troy. 

Allread,  J. ;  Fkbneding,  J.,  and  Kunkle,  J,,  concur. 

David  Oldham,  a  citizen  and  tax-payer  of  Shelby  county, 
petitions  for  a  writ  of  prohibition  against  the  judges  of  the 
courts  of  common  pleas,  to  restrain  them  from  acting  as  s  con- 
servancy court,  upon  the  ground  that  the  conservancy  act  is  un- 
constitutional and  void. 

.  The  preliminary  question  is  whether  this  court  as  a  matter 
of  right  can,  or,  as  a  matter  of  discretion,  should  entertain  the 
writ  in  advance  of  action  upon  the  jurisdictional  question  by 
the  tribunal  whose  jurisdiction  is  questioned. 

The  writ  of  prohibition  is  a  remedy  revived  or  brought  into 
the  jurisprudence  of  our  state  by  constitutional  amendment 
taking  effect  January  I,  1913.  This  remedy  was  not  intended  to 
become  a  substitute  for,  or  supersede,  the  ordinary  or  usnal 
procedure  of  courts  of  general  or  special  jurisdiction. 
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The  writ  must  be  coofined  to  oceasioDB  and  causes  where  the 
usual  procedure  is  defective  or  iuadequate  and  where  it  becomes 
necessary  to  subserve  tfie  ends  of  justice. 

No  better  statement  of  tbe  objects  and  purposes  of  the  writ 
can  be  found  than  in  Wakott  v.  Welh,  21  Nev.,  50: 

"The  writ  of  prohibition  is  an  extraordinary  remedy,  and 
should  be  issued  only  in  cases  of  extreme  necessity.  Before  it 
should  issue,  it  must  appear  that  the  petitioner  baa  applied  to 
the  inferior  tribunal  for  relief.  The  object  of  the  writ  is  to 
restrain  inferior  courts  from  acting  without  authority  of  law 
in  easfs  where  wrong,  damage  and  injustice  are  likely  to  fol- 
low from  such  action.  It  does  not  lie  for  grievances  which  may 
be  redressed,  in  the  ordinary  course  of  judicial  proceedings,  by 
appeal.  It  is  not  a  writ  of  right,  but  one  of  sound  judicial  dis- 
cretion, to  be  issued  or  refused  accor(^ing  to  the  facts  and  cir- 
cumstances of  each  particular  case.  Like  all  other  preroga- 
time  writs,  it  is  to  be  used  with  caution  and  forbearance,  for 
the  furtherance  of  justice  and  securing  order  and  regularity  in 
judicial  proceedings  in  cases  where  none  of  the  ordinary  reme- 
dies provided  by  law  are  applicable," 

Spelling,  in  his  work  on  Extraordinary  Relief,  Section  1731, 
says: 

"The  extraordinary  remedy  by  prohibition  is  confined  at 
present,  as  when  first  employed,  only  to  eases  where  it  appears 
that  the  party  seeking  has  an  actual  grievance  and  haa  applied 
without  avail  to  the  inferior  tribunal  for  relief." 

The  authors  of  Cyc.  (32  Cyc,  624),  thus  summarize  the 
American  and  English  authorities: 

"An  application  for  a  writ  of  prohibition  will  not  be  consid- 
ered, unless  a  plea  to  the  jurisdiction  has  been  first  filed  and 
overruled  in  the  lower  court.  Until  the  inferior  i^ourt  has  been 
asked  in  some  form,  and  without  avail,  to  refrain  from  pro- 
ceeding with  the  trial  of  a  cause,  or  to  dismiss  the  same,  a  su- 
perior court  will  not  entertain  an  application  for  a  writ  of  pro- 
hibition." 

Exceptions  to  the  rule  are  noted  in  the  te-xt,  but  none  apply 
to  the  present  proceedings.     Conflicting  decisions  ar^  also  noted. 

Many  of  the  cases  cited  by  counsel  for  the  petitioner  acknowl- 
edge  the   general   rule   hut   originate   and   justify   exceptiona 


272 OOURT  OF  APPEALS.  

Ex  Parte  Oldham. [Vol  18  (N.B.I 

growing  out  of  special  circurastances.  Some,  notably  the  Ar- 
kansas and  Colorado  caaes,  are  followed  by  subsequent  cases  in 
the  same  courts  acknowledging  the  general  rule. 

City  of  little  Rock,  Ex  partr,  26  Ark.,  52 : 

' '  Prohibition  will  not  lie  to  an  inferior  court,  in  a  canae 
arising  out  of  its  jurisdiction,  until  that  matter  has  been  pleaded 
in  the  original  court  and  the  plea  refused. 

"The  circuit  conrt  will  not  be  presumed  to  take  cognizance 
of  matters  not  within  its  jurisdiction." 

Adamt  County  Court  v.  People,  11  Pac.  (Colo.),  86: 

"A  petition  to  have  a  court  prohibited  on  the  ground  of  lack 
of  jurisdiction  from  further  proceeding  in  a  criminal  contempt 
proceeding  is  insufficient;  it  not  showing  that  the  jurisdiction 
of  such  court  was  challenged  by  appropriate  plea  or  motion 
therein,  so  as  to  give  it  opportunity  to  pass  on  the  question,  as 
it  is  not  assumed  that,  had  the  question  been  raised  there,  it 
would  not  have  correctly  ruled  thereon." 

Chester  v.  Colby,  Judge,  52  Cal.,  516: 

"If  the  question  of  the  jurisdiction  of  an  inferior  conrt  in  a 
case  before  it  has  been  submitted  to  that  court  by  an  appropriate 
pleading  or  objection,  a  writ  of  prohibition  will  not  issue  to  re- 
strain such  court  from  proceeding  in  the  case  while  the  ques- 
tion of  ita  jurisdiction  remains  undetermined  by  such  court." 

Ex  parte  OkUikoma,  220  U.  S.,  191,  208 : 

"It  is  firmly  established  that  where  it  appears  that  a  court, 
whose  action  is  sought  to  be  prohibited,  has  clearly  no  juri»- 
diction  of  the  cause  originally,  a  party  who  has  objected  to  the 
jurisdiction  at  the  outset  and  has  no  other  remedy,  is  entJtled 
to  a  writ  of  prohibition  as  a  matter  of  right." 

The  argument  is  made  that  when  the  constitutional  conven- 
tion of  1912  submitted  and  the  people  adopted  this  judicial 
amendment,  it  was  intended  thereby  to  revive  the  common  law 
writ  as  interpreted  and  practiced  in  the  English  conrta. 

This  court  will  take  judicial  notice  that  eminent  lawyers  of 
the  state  were  members  of  tbe  constitutional  convention  and 
took  a  leading  part  in  framing  this  judicial  amendment. 
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It  is,  in  our  opinion,  a  more  probable  inference  that  the 
eiuinent  lawyers  who  framed  this  amendment  and  the  citizens 
who  adopted  it  contemplated  the  writ  as  known  in  this  state  by 
the  practice  in  the  federal  court.  This  inference  is  strengthened 
by  the  close  analogy  existing  between  the  jndicial  amendments 
in  other  respects  to  the  federal  practice. 

The  general  mle  above  announced  is  especially  applicable  to 
the  present  proceedings.  The  enterprise  at  hand  is  one  of 
great  magnitade  and  importance.  The  conservancy  act  is  of 
necessity  comprehensive  in  its  general  scope  and  embraces  many 
details. 

The  court  specially  charged  with  jurisdiction  under  the  con- 
servancy act  consists  in  the  present  instance  of  ten  judges 
of  the  court  of  common  pleas,  from  the  counties  affected.  These 
judges  from  the  various  courts  «re  learned  in  the  law,  and 
experienced  in  constitutional  interpretation  We  think  it  would 
be  an  unjustifiable  inference  to  be  indulged  in  by  this  court  that 
the  eonservancy  court  will  not  fully  eon.tider  and  correctly 
determine  the  constitutional  as  well  as  al)  other  questions  sub- 
mitted. Tf  the  law  should  be  wrongly  interpreted  by  the  con- 
servancy court,  there  will  still  be  ample  opportunity  for  inter- 
vention in  an  approprijite  court  before  the,  property  of  the 
petitioner  can  be  affected. 

For  the  reasons  above  stated,  the  writ  of  prohibition  will  be 
denied,  and  the  petitinn  therefor  dismissed. 
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CONSTRUCTION  Or  A  BUHJMNC  ILESTIUCTION. 

Circuit  Court  of  Cuiraboga  Count;. 
Charles  E.  Kapitzky  v.  H,  W.  Brown  et  ai.. 
Decided,  December  4,  1911. 
Btiihllncr  Re»trlction» — Porch  no  TiotatUM,  W\en. 
A  porch  built  upon  restricted  territory  U  not  a  violation  of  a   re- 
Btrlctlon  that  tbe  main  body  ot  any  dwelllng-bouM  to  be  er«ct«d 
npgn  «  lot  ahall  be  bach  a  given  number  of  feet  from  the  street 
line. 

,  H.  J.  DooUttle  and  Hoyt.  Dvstin,  KeUey,  McKeekan  A  An- 
drews, for  plaiotiff. 

C.  W.  Fuller  and  J.  L.  Vantion,  contra. 

WiNCB,  J.;  Mabvin,  J.,  and  Henry,  J.,  concur. 

The  plaintiff  is  not  untitled  to  have  Brown's  side  porch 
removed.  Whatever  restriction  .was  originally  placed  by  the 
Windermere  Realty  Company  in  the  deeds  to  the  Kuclid  ave- 
nne  lots  cornering  on  Idlewnod  and  Rosalind  avenues,  this  re- 
striction had  heen  violated  before  K8pity.ky  bought,  to  his  knowl- 
edge. He  made  no  objection  when  the  second  violation  occurred 
on  Miller's  lot.  His  suggestion  that  these  violiitions  were  on  the 
comera  of  Idlewood  and  did  not  affeet  his  view  on  Rosalind, 
would  be  of  some  importance  were  it  not  for  the  specifie  state- 
ment in  his  own  deed  as  to  the  nature  of  the  restriction  which 
would  be  made  for  his  benefit  when  the  Brown  lot  was  sold ;  that 
agreement  was  in  accord  with  the  condition  apparent  to  him  on 
the  corner  of  Idlewood. 

We  hold  that  the  general  scheme  as  to  the  corner  lots,  of  which 
he  is  entitlecl  to  the  benefit,  is  that  which  he  agreed  to  when  he 
accepted  his  deed,  to-wit,  that  the  maiti  body  of  the  dwelling- 
house  to  be  erected  on  Brown's  lot  should  be  back  at  least  twenty 
feet  from  the  southwesterly  line  of  Rosalind  avenue.  Brown's 
side  porch,  which  encroaches  upon  this  twenty  feet,  is  not  a 
violation  of  the  general  -plan  or  scheme  as  thns  expressed. 

The  petition  will  be  dismissed. 
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AS  TO  THE  KJCHT  Or  MATEJUAL  MEN  TO  RECOVER.  FROM 
SURETIES  ON  THE  CONTRACTCA'S  BOND. 

Circuit  Court  ol  Cuyahoga  County. 

Tbb  Glrvbland  Metai.  Ruofikg  &  Ceiling  Company  v. 
Nick  J.  Qaspabd  et  ai,.  ' 
Decided.  Novemtrar  27,  1911. 

OontractoT't  Bond  Given  Owner— Material-Man  Can  Not  Bite  Thereon. 

A  m&terial-man  who  lurnlahee  material  to  a  contractor  which  goes 
Into  the  conatnictlon  of  a  building,  for  the  construction  of  which 
the  contractor  has  given  bond  to  the  owner,  conditioned  also  to 
"pay,  or  cause  to  be  paid,  all  claims  contracted  In  reference 
thereto  for  material  and  labor,"  can  not  maintain  an  action  tor 
the  value  of  the  material  so  furnished  against  the  suretiee  on  the 
bonA  to  the  owner,  It  appearing  that  at  the  time  said  bond  was 
given  the  claim  of  the  material-man  bad  not  been  created  and  that ' 
he  did  not  know  of  the  exlBtence  of  the  bond,  or  rely  upon  It  when 
he  furnished  the  material, 

F.  C.  Hartman,  for  plaintiff  in  error. 
Pomereve  &  Karch,  i-ontra. 

Winch,  J,;  Marvin.  ,1.,  and  Hbnbv,  J.,  cooeiir. 

The  question  in  thiH  case  is  whether  a  demurrer  to  the  roofljig 
company's  petition  hhk  properly  sustained. 

It  recites  that  the  roofinjr  company  furnished  material  to  the 
defendant,  Nick  Guapard,  a  building  contractor,  who  had  given 
bond  to  the  owner  (tonditioned  for  the  completion  of  the  work 
under  the  contract,  and  thHt  the  contractor  would  "pay,  or 
cause  to  be  paid,  all  cltiiniH  contracted  in  reference  thereto  for 
material  and  labor. ' ' 

The  petition  alleges  the  teniis  of  the  contract  and  bond,  that 
the  plaintiff's  claim  accrued  under  the  contract  and  had  not  been 
paid,  and  asks  judgment  against  the  obligors  on  the  bond. 

The  defendant  sureties  on  the  bond  filed  the  demurrer  in 
question. 

It  fairly  appears  from  the  petition  that  at  the  time  the  bond 
was  executed  and  delivered  to  the  owner,  the  claim  of  plaintiff 
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had  Dot  Iieen  created:  it  arose  afterward  in  the  progress  of  thp 
execution  of  the  contract ;  and  there  is  no  allegation  that  plaint- 
iff knew  of  the  existence  of  the  hond  and  relied  upon  it  when  it 
furnislied  material  to  the  contractor. 

The  plaintiff  claiiiiH  a  riftht  to  reefiver  against  the  sureties  un- 
der the  rule  of  law  expressed  in  the  ease  of  Enimilt  v.  Bropky, 
42  Ohio  State,  82,  and  i:tmen  there  cited,  to  the  effect  that  in  Ohio 
an  agreement  made  on  a  valid  eoiisi deration  by  one  person  with 
another,  to  pay  money  to  a  third,  ean  he  enforced  by  the  latter 
in  his  own  name. 

This  general  rule,  however,  has  its  limitations,  as  shown 
by  Judge  Spear  in  tlie  t-aKe  of  Ruihoad  Co.  v.  Bank.  .'i4  Ohio 
State,  60.  After  explaining  the  Emmitt  ease  and  showing  that 
in  it  the  elaim  of  the  third  person  was  well  known  to  all  the 
parties,  reduced  to  jtidement  and  h  lion  on  the  property  con- 
veyed under  Ennuitt's  ohlipation  to  pay  off  and  liquidate  all 
claims  and  demands  nirainKt  it,  the  learned  judge,  on  page  (iO, 
observes : 

"No  one  of  the  oases  cited  carries  the  doetrine  farther  than 
the  foregoing.  In  no  one  of  them  is  it  held  that  a  right  to  sue 
in  a  stranger  can  be  raised  by  mere  implication.  Nowhere  is  it 
held  that  the  obligation  will  attach  in  favor  of  future  creditors 
not  named  and  not  known,  and  as  to  amounts  not  specified  or 
then  JiseertaiDahle,  to  the  extent  of  gixang  to  such  ereditors  a 
right  of  aetion  on  the  eontraet." 

Clearly  the  rooting  company  is  one  of  "snch  creditors"  and 
hflK  no  right  of  action  on  the  l)ond.  The  bond  sued  on  in  the 
case  of  Amtric-nn  fJnnty  Co.  v.  TlcnrUr.  I-")  C.  C,  47.  contained 
the  following  covenant: 

"We  hereby  agreeing  and  consenting  that  this  undertaking 
.■^hnll  he  for  the  use  nf  any  laborer  or  material-man  having  a  just 
claim  as  aforesaid,  as  well  as  for  Raid  board  of  education";  (to 
whom  the  bond  read). 

This  express  agreement  was  enforced  against  the  surety  com- 
pany: there  is  no  language  of  similar  import  in  the  bond  here 
nnder  coaiideration,  and  the  case  Inst  cited  is,  for  that  reason, 
inapplicable. 

■ludgment  affirmed. 
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WHIN  HINTS  PASS  TO  THE  DEVISEE  OF  THE  LEASED 
PREMISES. 

Court  of  Appeals  for  Trumbull  County. 

WiujAu  H.  Loveless  v.  Ths  Ebie  Rahsoad  Company  bt  ai>. 

Decided,  February  19,  1914. 

Devite—Where  of  Lanit  Under  Leaie,  the  Reatt  Belong  to  the  DevUee 
— LoTtdlord  ani  Tenant. 

Rent  accruing  after  tbe  death  of  the  testator,  under  a  lease  made  by 
him,  passee  to  the  devisee  ol  the  premises  leased,  unless  otlierwtsa 
disposed  of  by  the  will,  and  tf  paid  to  the  executor  of  the  will,  he 
becomes  liable  to  the  devisee  for  money  had  and  received. 

D.  J.  Sartwell,  for  plaintiff. 
Washington  Uyde,  contra. 

PcOiLOCE,  J. ;  Mbtcalps,  J.,  and  Nobbis,  J.,  concur. 

Heard  on  appeal. 

Plaintiff  claims  that  he  is  the  owner  of  about  forty-three  acrea 
of  land  in  this  county;  that  under  a  grant  made  by  Edward 
Moore,  the  then  owner  of  this  land,  the  Erie  Railroad  Company 
entered  upon  this  land,  erected  a  dam  thereon,  and  are  using 
water  therefrom,  the  railroad  company  agreeing  to  pay  therefor 
$100  per  annnm.  Plaintiff  claims  this  money  by  reason  of  the 
devise  of  this  land  to  him  by  will  of  Edward  Moore. 

The  plaintiff  brought  this  action  to  recover  from  the  railroad 
company  the  amount  due  under  this  contract  after  the  proper^ 
vested  in  him.  He  made  Samuel  Q.  Marsh,  executor  of  the  will 
of  Edward  Moore,  a  party  defendant  with  the  railroad  company. 

The  defendant  railroad  company  by  ita  answer  alleges  that  it 
had  paid  the  money  claimed  by  plaintiff  to  its  co-defendant,  prior 
to  the  beginning  of  this  action. 

Samuel  Q.  Marsh,  as  executor  of  Edward  Moore,  answered 
admitting  that  he  had  received  this  money  from  the  railroad 
company  but  alleged  that  both  plaintiff  and  Frances  Oleaaon 
claimed  the  money,  and  asked  that  Frnnces  Qleason  be  made  a 
party  defendant. 
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Frances  Qleason  answered  that  she  was  the  residnary  I^atee 
in  the  will  of  Edward  Moore,  aad  claimed  the  money  by  reason 
thereof. 

Such  proceedings  were  had  that  the  money  in  the  hands  of 
Samuel  Q.  Marsh,  executor,  was  paid  into  court,  and  the  rail- 
road company  and  Marsh  were  dismissed  from  the  further  pro- 
ceedings in  this  case,  leaving  the  plaintiff  aud  Frances  Gleaaon 
to  contest  the  right  to  the  money. 

In  1903  Edward  Moore  was  the  owner  of  this  forty-three  acres 
of  land;  and  prior  to  that  time  there  had  been  a  coal  mine  on 
adjoining  lands,  the  water  from  this  mine  dischai^png  through 
the  entry  was  collected  at  the  mouth  of  the  entry  by  the  railroad 
company  and  piped  to  its  water  tank. 

After  the  railroad  company  had  used  this  water  for  some  time, 
a  new  opening  near  the  lands  of  Moore  was  made  into  this  mine 
which  changed  the  course  of  the  water  and  caused  it  to  flow 
through  this  new  opening  on  to  the  forty-three  acre  tract  owned 
by  Edward  Moore. 

The  railroad  company  about  1903  then  entered  into  a  verbal 
contract  with  Edward  Moore  by  which  he  granted  to  the  railroad 
company  the  right  to  build  a  dam  on  his  land,  and  force  the 
water  back  through  this  new  opening  and  cause  it  to  flow  through 
the  old  opening,  and  for  this  right  the  railroad  company  agreed 
to  pay  Edward  Moore  one  hundred  dollars  per  year. 

Moore  agreed  to  embody  this  verbal  agreement  in  a  letter 
directed  to  the  company,  which  he  afterwards  did,  and  the  letter 
was  received  by  the  railroad  company.  No  other  agreement  was 
ever  made  between  JToore  and  the  railroad  company,  and  the 
letter  written  by  Moore  was  lost  prior  to  the  trial  of  this  case 
in  the  court  below.  From  the  time  this  contract  was  made  until 
the  bringing  of  this  action,  the  railroad  company  continued  to 
use  these  premises  under  this  contract,  and  until  the  death  of 
Edward  Moore  paid  him  the  contract  price,  and  after  his  death 
it  continued  to  pay  to  his  executor. 

The  amount  of  money  that  accrued  after  the  death  of  Ed- 
ward Moore  is  claimed  by  both  the  plaintiff  and  Frances  Oleason 
in  this  action,  under  the  provisions  of  the  will  of  Edward  Moore. 
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Edward  Moore  died  in  March,  ld09,  leaving  a  will  which  was 
probated.  By  the  third  clause  of  thia  will  he  devised  thia  forty- 
three  Acres  of  land  to  the  plaintiff.  Frances  Qleason  is  the 
residuary  legatee  under  the  will  of  Edward  Moore,  and  all  the 
debts  and  special  legacies  of  the  estate  have  been  paid. 

The  plaintiff  claims  that  the  money  paid  by  the  railroad  com- 
pany for  the  right  to  occupy  the  premises  devised  to  him  by  the 
will  of  Edward  Moore,  and  which  accrued  after  the  death  of 
Moore,  should  go  to  him  by  reason  of  this  devise;  while  Frances 
OteaaoQ  claims  that  the  money  paid  by  reason  of  this  grant, 
whether  it  accrued  after  or  before  the  death  of  Edward  Moore, 
is  part  of  his  personal  estate  and  should  be  collected  by  his  legal 
representative  and  distributed  to  her  as  residuary  legatee. 

This  brings  us  to  the  question  whether  rent  paid  as  considera- 
tion for  a  grant  or  lease  of  real  estate  made  in  the  life  time  of 
the  testator,  but  which  accrues  after  the  death  of  the  testator, 
goes  to  the  devisee  of  the  leased  premises,  or  is  an  asset  of  the 
testator's  estate. 

Bent  may  be  defined  to  be  the  consideration  agreed  to  be  paid 
by  one  party  for  the  use  and  occupancy  of  the  real  estate  of 
another.  Clark  v.  Cobb,  121  Cal.,  600  (54  Pac,  74) ;  Fitk  v. 
Brayman,  21  B.  I.,  195  (42  Atl.,  878). 

The  right  to  receive  rent  by  one  from  another  arises  by  privity 
of  estate  rather  than  by  contract.  A  contract  flses  the  amount 
of  land,  and  the  terms  of  pa3mient,  and  the  manner  of  the  use 
of  the  estate,  but  the  r^ht  to  recover  the  rent  depends  upon  the 
ownership  of  the  reversion.  West  Shore  MUls  Co.  V.  Edwards, 
33  Pac.,  987.    • 

A  transfer  o£  the  reversion,  dnring  the  term  of  the  lease, 
carries  with  it  the  right  to  the  unearned  rent,  and  the  trimsferee 
can  prosecute  an  action  for  its  recovery,  unless  it  is  speoifleally 
reserved.  Watson  v.  Penn,  Ovard.,  8  N.  B.,  363;  Evans  v. 
EfUoe,  36  N.  W.,  22;  1  Washburn  on  Real  Property,  Section  699. 

Bent  accruing  after  the  death  of  the  testator  under  a  lease 
made  by  >iini  belongs  to  the  devisee,  unless  specially  excepted  by 
the  terms  of  the  will.  American  Law  of  Administration  (Woer- 
ner),  Section  300;  Lightner  v.  Speck,  28  S.  E.,  326;  Anderson  v. 
Richards,  37  S.  "W.,  62. 
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Bent  paid  to  the  grantor  under  a  lease  made  by  him  aecroed 
after  his  eonveyatiee  of  the  real  estate,  if  collected  by  the  grantor 
can  be  recovered  from  him  by  the  grantee  as  money  had  and  re- 
ceived. 

In  the  ease  of  Van  Wagner  v.  Van  Nostrand,  19  Iowa,  422, 
the  court  said: 

' '  Unaccrued  rent,  under  a  lease  existing  at  the  date  of  a  con- 
veyance of  the  raal  estate,  passes  to  the  grantee,  and  he  eao 
collect  it  by  virtue  of  the  grant ;  and  the  grantor  has  no  right 
to  receive  rent  becoming  due  after  such  conveyance  j  but  his 
liability  to  the  grantee  for  such  renta  collected  would  be  for 
money  had  and  received,  and  jtot  for  a  breach  of  the  covenant." 

Rent  collected  by  an  administrator  or  an  executor  which  ac- 
crued after  the  death  of  the  testator  is  held  by  him  in  trust  for  the 
heirs  of  the  estate  or  the  devisee,  and  they  can  recover  from  him. 
1  Washburn  on  Heal  Property,  Section  699 ;  American  Law  of 
Administration  (Woemer),  Section  513. 

This  grant  by  Edward  Moore  was  not  executed  with  the  formal- 
ties  required  by  the  statute  and  did  not  provide  the  time  for 
which  it  was  to  run.  For  these  reasons  Mrs.  Qleason  claims 
"  that  the  grant  made  by  Edward  Moore  to  the  railroad  company 
was  a  mere  license  to  the  railroad  to  go  upon  his  land  for  the 
purpose  of  securing  this  water,  and  so  long  as  he  permitted  it 
to  use  the  land  for  this  purpose  he  should  be  paid  $100  per  year. 

The  railroad  company  took  possession  of  the  land  under  this 
grant  and  all  its  terms  were  fully  carried  out  and  complied  with 
by  both  the  grantor  and  grantee  during  the  life  of  Edward 
Moore.  This  created  a  tenancy  at  will  which  existed  until  the 
death  of  Edward  Moore.  It  is  true  that  on  the  death  of  the  lessor 
the  tenancy  at  will  terminated,  and  it  became  a  tenancy  by  suffer- 
ance. The  only  change  this  made  in  the  rights  of  the  parties 
was  that  the  devisee  would  have  a  right  to  terminate  the  lease 
without  giving  the  notice  required  by  a  tenancy  at  will,  bnt  bis 
continuanoe  of  the  lease  by  acquiescence  in  the  lessor's  possession 
and  demanding  the  consideration  converted  it  again  into  a 
tenancy  at  will. 

But  we  need  not  further  consider  the  rights  of  the  devisee 
and  the  railroad  company,  after  the  vesting  of  the  reversion  in 
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tbese  premiaes  in  the  devisee,  for  the  reason  that  no  change  in 
their  relations  could  inure  to  the  benefit  of  the  estate  of  Edward 
Moore. 

The  devisee  wonld  have  a  right  to  all  the  rents  which  accrued 
after  the  death  of  Edward  Moore,  whether  they  arose  from  the 
grant  made  by  Moore  to  the  railroad  from  the  new  relations 
created  after  his  death  between  the  devisee  and  railroad  com- 
pany. 

An  order  may  be  made  directing  the  clerk  to  turn  over  the 
money  now  in  the  hands  of  the  plaintiff,  and  a  judgment  entered 
against  the  defendant,  Frances  Gleason,  for  the  costs. 


AS  TO  THE  VALIDITY  OF  CITTS  INTEK  VIVOS. 

Court  o(  Appeals  for  Cktlumbiana  County. 

ZiLPHA  R.  Ambler,  Adminibtratrex,  xt  al 

v.  J.  C.  BooNK,  Administrator. 

-  Decided,  April  S.  1914. 

Oiftt — Teit  as  to  the  ValiaUy  of.  Where  Made  Inter  Vivot,  it  Surrenaer 
of  Dominion — Betention  of  Dominion  Over  Money  Ity  TiOeing  Oon- 
dltional  Fromiatory  Votes  Upon  Which  Suit  Wat  Brought  by  the 
AdminUtrator. 

1.  When  money  Ib  given  Intending  to  make  a  gilt,  but  at  tbe  same 

time  the  donee's  note  is  taken  for  the  amount  given  itayable  to 
donor  on  demand,  and  containing  therein  a  stipulation  that  tbe 
note  was  not  negotiable  and  void  in  the  liands  ol  an;  other  party, 
except  the  payee,  and  in  case  no  demand  is  made  by  payee  be- 
fore her  deatlu  it  shall  be  considered  paid  in  full  and  void  as 
against  her  estate;  and  providing  that  the  only  way  demand  for 
payment  can  be  made  by  payee  hereof  ehall  be  by  leaving  tUe 
note  with  the  cashier  of  certain  ban^s  with  instructions  given  In 
person  by  payee  to  collect  the  same,  does  not  make  a  valid  gift 
inter  vivot,  where  tbe  payee  retained  pOB&eseion  of  the  note  at  her 
death,  but  it  becomes  an  asset  of  her  estate. 

2.  To  constitute  a  gift  inter  pivot,  there  must  be  an  immediate  and 

Irrevocable  delivery  of  the  property  and  a  relinquishment  of  all 
dominion  over  or  rlgtat  to  recall  the  gift 
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Carey  <£  Armstrong,  for  plaintifiEs  in  error. 
J.  C.  Boone  and  C.  S.  Speaker,  contra. 

Pollock,  J.;  Metgalf,  J.,  and  Norris,  J., 

Tlie  defendant  in  error  brought  an  action  in  the  court  of  com- 
mon pleas  of  this  county  against  the  plaintiff  in  error  on  two 
promissory  notes.     The  Sret  note  reads  as  f <dlows : 

"Salbu,  Ohio,  November  23,  1898. 

' '  On  demand  after  date  for  valae  received,  we  promise  to  pay 
Frances  Ann  Phillips,  the  sum  of  seventy-seven  bundred  and 
fifty  ($7,750)  dollars  without  interest. 

"This  note  is  not  negotiable,  and  is  absolutely  void  in  the 
hands  of  any  other  party  than  Frances  Ann  Phillips,  aa  against  . 
the  maker  thereof.  In  ease  no  demand  is  made  for  the  payment 
of  this  note  by  Prances  Ann  Phillips,  the  payee  herein,  before 
her  death,  this  note  shall  be  considered  as  paid  in  fall,  and  after 
the  death  of  said  Prances  Ann  Phillips,  pEQree  herein,  shall  be 
void  as  against  the  makers  herein  or  his  estate.  The  only  way 
in  which  demand  for  the  payment  of  this  note  can  be  made  by 
the  payee  herein  before  her  death,  shall  be  by  leaving  this  note 
with  the  cashier  of  the  First  Nation^  Bank  of  Salem,  Ohio,  or 
the  cashier  of  the  Farmer's  National  Bank  of  Salem,  Ohio,  with 
instructions  to  said  cashiers,  given  in  person  by  said  payee  here- 
in to  collect  the  same. 

"Hahnah  L.  Tolebton, 

"Sarah  E.  Buck, 

"ZnfHA  RosELT.B  Tolebton." 

No  payments  are  endorsed  on  this  note. 

The  second  note  is  the  same  as  the  first  mentioned  except  that 
it  calls  for  $3,000,  with  interest  at  the  rate  of  five  per  cent,  per 
annum,  payable  annually.  Payment  of  interest  is  endorsed 
on  this  note  up  to  November  23d,  1903. 

One  of  the  makers  of  these  two  promissory-  notes,  Hannah  L. 
Tolerton,  is  the  widow  of  James  Tolerton,  and  the  remaining 
makers  are  the  daughters  of  James  Tolerton.  James  Tolerton 
died  about  December  17th,  1897,  leaving  a  will,  and  by  his  will 
he  devised  all  of  his  property  to  bis' wife  and  two  dai^htera — 
the  makers  of  these  promissory  notes. 

Frances  Ann  Phillips,  the  payee  of  these  notes,  was  a  sister 
of  James  Tolerton,  and  ^e  was  married  to  A.  H.  Phillips  in 
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1866.  They  continaed  to  live  together  as  husband  and  wife 
from  that  time  to  the  time  of  her  death  in  November,  1904.  At 
the  time  of  her  death  she  had  no  children  living,  nor  their  direct 
hein.  Prior  to  the  death  of  James  Tolerton,  Mrs.  Phillips  gave 
to  him  the  amount  of  money  represented  by  these  two  notes,  and 
took  from  him  two  promissory  notes  exactly  like  the  notes  s^ed 
by  the  defendants  helow. 

After  the  death  of  James  Tolerton,  Mrs.  Phillips  told  the  de- 
fendants below  that  if  they  were  going  to  divide  up  the  estate 
of  her  brother  she  wanted  live  notes,  and  the  present  notes  were 
then  given  by  the  defendants  in  lieu  of  the  ones  she  held  given 
by  James  Tolerton.  _ 

Mrs.  Phillips  gave  this  money  to  her  brother  intending,  nn- 
less  it  should  be  demanded  by  her  during  her  lifetime,  that  it 
should  be  a  gift  to  him.  About  the  time  that  she  gave  this 
money  to  her  brother  James,  she  gave  something  near  the  same 
amount  to  her  remaining  brother,  taking  from  him  notes  similar 
to  the  ones  in  snit.  She  said  that  she  gave  this  money  to  her 
brothers  because  she  wanted  her  money  to  remain  in  the  Toler- 
ton family,  and  did  not  want  any  of  it  to  go  to  her  husband. 
She  even  sought  legal  advice  whether  she  could  nmke  a  will  and 
deprive  her  husband  of  all  rights  in  her  property.  At  the  time 
the  notes  in  suit  were  executed  by  the  defendants  below  no 
money  was  paid  to  any  of  them,  and  the  only  consideration  for 
the  giving  of  these  notes  was  the  release  by  Mrs.  Phillips  of  her 
claim  gainst  the  estate  of  James  Tolerton.  The  making  of  these 
notes  was  intended  by  Atrs.  Phillips,  and  the  widow  and  daughter, 
as  a  transfer  of  the  gift  made  to  James  Tolerton  to  his  widow 
and  daughters,  upon  the  same  conditions  as  he  had  received  the 
money. 

The  notes  involved  in  this  action,  after  the  death  of  Mrs. 
lltillips,  were  found  in  her  private  box  in  the  Farmers'  Na- 
tional Bank  in  Salem,  Ohio,  with  other  private  papers  belong- 
ing to  Mrs.  Phillips.  These  notes  were  in  a  sealed  envelope 
marked,  "H,  L.  Tolerton."  Mrs.  Phillips  died  while  in  the 
city  of  St  Louis.  Before  leaving  home  she  had  given  Mrs. 
Ambler,  one  of  the  defendants  below,  the  key  to  this  private 
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box,  and  an  order  on  the  bank  to  deliver  the  box  to  Mrs. 
Ambler,  with  directioDs  to  Mrs.  Atnbler  that  in  case  of  her  death 
Mn.  Ambler  shonld  secure  the  box  and  destroy  these  notes. 
These  directions  were  not  carried  oat  hj  Mrs.  Ambler. 

A.  H.  Phillips,  the  hnaband  of  Mrs.  Phillips,  had  no  knowl- 
edge daring  her  lifetime  that  she  had  given  her  money  to  her 
brothers.  Neither  had  he  any  knowledge  of  the  notes  given  by 
her  brothers,  or  of  the  notes  given  by  the  defendants  below  to  her 
as  evidence  of  this  money.  James  Tolerton  left  an  estate  suffi- 
cient to  pay  all  of  his  indebtedness,  inclading  the  notes  held  by 
Mrs.  Phillips  referred  to  above. 

A  jury  was  waived  in  the  court  below  and  the  case  Bnbmitted 
to  the  court,  resulting  in  a  jucU^ment  in  favor  of  the  plaintiff 
below. 

In  giving  this  money  to  her  brother,  Mrs.  Phillips  intended 
to  make  a  gift  to  him,  unless  during  her  life  she  should  for  some 
reason  change  her  intention  and  should  personally  demand  the 
payment  of  these  notes.  She  was  unwilling  to  part  witii  her 
property  at  that  time,  or  to  surrender  her  right  to  demand  its 
return.  The  question  then  arisot,  did  the  giving  of  this  money 
unrevoked  by  the  personal  act  of  Mra.  Phillips  prior  to  her  death, 
make  a  valid  gift,  or  did  the  retention  by  Mrs.  Phillips  of  the 
right  to  demand  pa^-ment  destroy  the  necessary  elements  of  the 
gift  inter  vtvox,  and  leave  nothing  more  than  the  intention  to 
make  a  giftt 

In  order  to  make  a  valid  gift  inter  vivos  there  must  be  a  volun- 
tary and  absolute  delivery  of  the  property,  and  all  control  and 
dominion  over  the  property  must  be  relinquished.  Pkipps  v. 
Hope,  16  0.  S..  586,  5S5;  Flavders  v.  Bhtndy,  45  O.  S.,  106,  113; 
Worthington  v.  Redkey,  86  0.  S.,  128. 

In  the  case  last  cited  Justice  Davis,  in  the  opinion  on  page 
134,  saya : 

"Whether  a  gift  is  inter  vivos  or  causa  mortis  •  •  • 
there  must  be  such  a  distinct  and  absolute  delivery  of  the  prop- 
erty as  to  show  a  relinquishment  of  all  dominion  over  the  prop- 
erty by  the  donor." 

Of  the  many  cases  in  other  jurisdictions  which  have  affirmed 
this  rule  we  will  only  note  the  following:    Daukispeck  v.  Biggs, 
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71  Ind.,  255;  Richardsov  v.  McNulty,  24  Cal.,  139;  Waleh 
Appeal,  122  Pa.  St.,  177  (15  Atl.,  470) ;  Uehe  v.  Battmm,  56 
Pac,  179,  180;  Lusenbiffler  v.  Oourly,  59  Pa.  St,,  166  (94  Pa. 
Amer.  Dec.,  51);  Smith,  Admr..  v.  Dorsey,  38  Ind..  541  (10 
Amer.  St.,  118) ;  Calvin  v.  I-'ree,  71  Pac,  823. 

In  the  opinion  in  this  last  case  on  page  825  the  court,  after 
quoting  the  definition  of  a  gift  inter  vivos  as  given  in  the  14 
'  AmericeB  &  Eng,  Enc..  second  edition,  1015,  9ay : 

"This  definition  implies  that  the  donor  must,  at  the  time  of 
making  the  gift,  part  with  alt  dominion  over  it ;  that  he  can  not 
make  a  valid  gift  of  this  character  and  yet  retain  to  himself  tiie 
right  to  reoall  or  redirect  it.  The  gift  must  be  absolute  and 
irrevocable." 

Again,  in  the  case  of  Bodemer  v.  Rettig.  71  Southwestern,  page 
869  (Kentnety),  which  was  an  action  on  a  note  after  the  death 
of  the  payee,  containing  a  provision  that  the  note  should  become 
null  and  void  on  the  death  of  the  payee,  it  was  held  that  it  did 
not  PonBtitote  a  gift  inter  mvos.  In  the  opinion  in  that  case  on 
fhp  same  page  the  court  say: 

"It  is  essential  to  the  validity  of  a  gift  inter  vivox  or  causa 
mortis  that  there  shall  he  a  delivery  to  the  donee,  and  the  prop- 
erty or  thing  given  must  immediately  pass  and  be  irrevocable 
by  the  donor." 

Without  doubt,  Mrs.  Phillips  when  she  gave  this  money  to 
her  brother  intended  thnt  it  shoiild  bepome  her  brother's  at  her 
death,  and  t©  deprive  her  hnsbnnd  of  his  risrht  to  inherit  it;  but 
she  was  unwilling  to  surrender  her  personnl  right  to  demand 
and  retake  possession  of  this  money  at  any  time  during  her 
life.  Prom  the  time  she  gave  the  money  to  her  brother,  up  until 
the  moment  of  her  death,  the  money  which  thf  notes  represented 
was  her  property,  and  she  never  relinquished  her  ownership  in 
it.  Her  act  in  giving  the  money  to  her  brother  was  nothing 
more  than  an  attempt  to  make  a  testamentary  disposition  of 
her  property  without  following  the  legal  refjuirements  of  this 
state.  It  did  not  become  a  gift  during  her  life  for  the  reason 
that  she  was  not  willing  to,  and  did  not,  lose  control  of  it. 
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While  she  delivered  the  mon«y  to  her  brother,  yet  she  retained 
a  right  to  recall  that  delivery  and  retake  the  proper^  at  any 

But  it  is  urged  that  she  delivered  the  money  to  her  brother 
witboat  retaining  the  right  to  repossess  herself  of  this  money : 
that  all  she  did  was  to  retain  the  right  to  demand  and  receive 
the  equivalent  of  what  she  had  given.  But  we  must  remember 
that  money  is  mt  itself  property,  hut  is  only  a  circulating' 
medium  which  represents  property.  When  she  retained  the 
right  to  compel  her  brother  to  pay  her  back  an  equal  amount  of 
money,  she  was  retaining  the  right  to  repossess  herself  of  the 
thing  given,  just  the  same  as  if  she  had  given  a  specific  article 
of  personal  property  with  the  right  to  demand  a  return  of  that 
property.  9he  gave  that  which  represented  property,  and  re- 
ceived the  right  to  demand  the  return  of  that  which  represented 
proper^. 

Our  attention  has  been  called  to  the  cases  of  Perrin  Bx's  v. 
Cka/ndler,  17  L.  11.  \.  {New  Series),  1239,  which  was  an  action 
by  an  executor  to  collect  a  note,  with  a  forfeiture  clause,  on  the 
death  of  the  payee,  something  similar  to  the  notes  in  this  action ; 
and  also  to  the  case  of  Sabrell  v.  Couch,  55  Ind.,  page  122,  which 
was  an  action  upon  a  mortgage,  after  the  death  of  the  mortgagee, 
containing  a  provision  that  it  was  only  to  be  paid  when  de- 
manded by  the  mortgagee  in  person. 

In  both  of  these  cases  it  was  held  that  they  could  not  be  col- 
lected after  the  death  of  the  payee  and  mortgagee,  but  in  neither 
of  these  cases  does  the  court  discuss  the  proposition  as  to  what 
is  required  in  order  to  constitute  s  valid  gift  inter  vivos;  but  in 
these  eases  the  court  seems  to  have  overlooked  the  rule  that  in 
order  to  make  a  gift  not  only  delivery  must  be  made,  bet  the 
delivery  must  be  irrevocable,  and  all  control  and  dominion  over 
the  property  must  be  surrendered. 

The  rule  requiring  an  irrevocable  delivery  and  a  surrender 
of  all  control  over  the  thing  given,  in  order  to  make  a  valid  gift 
inter  vivos,  has  been  applied  without  exception  by  the  Supreme 
Court  of  this  state  whenever  that  question  has  been  before  the 
court. 
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In  addition  to  the  failure  to  deliver  ttuB  money  irrevocably, 
and  to  surrender  the  right  to  retake  if,  there  ia  the  farther  ele- 
ment of  fraud  in  the  act  of  Mra.  Phillips  npon  her  husband. 
She  gave  her  property  to  her  brothers  in  order  to  keep  it  in  her 
family,  and  deprive  her  hnsband  of  hta  marital  ri^ta  in  it. 
And  in  order  to  better  secure  the  carrying  into  effect  of  this 
intention  at  her  death,  she  provided  for  the  destmction  of  the 
evidence  of  indebtedness  in  case  of  her  death  while  away  from 
home. 

The  law  recognizes  the  right  of  the  owners  of  personal  prop- 
erty to  dispose  of  it  as  they  tbinh  best  daring  their  life,  even 
to  the  making  of  a  bona  fide  gift  of  it,  providing  the  gift  is  not 
made  in  expectation  of  death,  and  with  a  view  to  defeat  the 
hnsband  or  wife  of  their  right  in  the  property.  Stone  v.  Stone, 
18  Mo.,  390;  Tucker  v.  Tuckrr,  19  Mo.,  350;  Manikee  v.  Beord,  85 
Ky.,  20. 

"A  conveyance  by  the  huaband  shortly  before  his  death  of 
all  bis  property,  both  real  and  personal,  to  his  children,  without 
any  valid  oonsideration  and  with  the  intent  to  defraud  hia  wife 
of  her  dower  and  her  share  of  the  personal  estate,  securing  at 
the  same  time  to  himself  the  possession,  tise  and  control  of  it 
during  hia  life,  is  frandnlent  against  the  claims  of  the  wife  and 
will  be  set  aaide.     Thayer  v.  Thayer,  14  Ver.,  107. 

While  oar  own  Supreme  Court  has  not  passed  directly  upon 
this  principle,  yet  in  the  opinion  in  the  case  of  Doyle  v.  Doyle, 
50  Ohio  St.,  345,  it  la  referred  to  favorably.  Courts  will  not 
lend  their  aasistance,  by  relaxing  the  rules  required  to  make  a 
valid  gift,  in  order  to  carry  into  effect  the  intention  to  make 
a  gift  where  the  result  would  be  to  deprive  the  hnsband  or 
wife  of  their  rights  in  the  property  of  the  other. 

"Onr  laws  relating  to  written  and  nuncupative  wills,  and  our 
laws  of  descent,  should  not  be  defeated  by  such  gifts  unless  in 
a  very  clear  case."    Milfer  v.  Anderion.  43  Ohio  St.,  473. 

Bnt  it  ia  urged  that  even  if  the  giving  of  this  money  by  Mrs. 
Phillips  to. her  brother  was  an  attempt  to  make  a  gift  which 
has  failed,  yet  the  transaction  between  the  defendants  below. 
and  Mrs.  Phillips  was  a  contract  by  which  she  agreed  to  snrren- 
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der  her  claim  against  the  estate  of  James  TolertoD  on  condition 
that  these  defendants,  who  were  the  beneficiaries  under  his  will, 
should  enter  into  the  agreement  evidenced  by  these  two  notes. 

Without  doubt  parties  could  enter  into  an  agreement,  for  a 
proper  consideration,  by  which  they  agreed  to  pay  the  amount 
evidenced  by  Buch  an  instrument,  if  demanded  according  to 
the  terms  of  the  instrument,  and  should  not  be  required  to  pay 
under  any  other  conditions;  but  an  examination  of  the  teatimony 
in  this  case  develops  the  fact  that  that  was  not  the  transaction 
that  these  parties  were  entering  into.  All  Mrs.  Phillips  was 
doing,  or  the  defendants  were  accepting,  was  a  transfer  of  the 
intended  gift  to  them  that  she  had  previously  made  to  her 
brother,  and  on  the  same  terms  and  conditions  that  she  had  at- 
tempted to  make  it  to  her  brother. 

Mrs.  Phillips  looked  upon  this  transaction  as  an  intended 
gift,  unless  she  should  desire  to  use  the  money  otherwise  daring 
her  lifetime,  and  these  people  accepted  it  and  made  liie  two 
notes  in  this  suit  ^vith  that  same  object  in  view. 

For  these  reasons  we  think  they  stand  in  the  same  relation  to 
this  transaction  that  James  Tolerton  would  have  done  had  he 
outlived  his  aister. 

Our  conclusion  is  that  however  clear  the  intention  of  Mrs. 
Phillips  may  appear  to  have  been  to  give  the  money  represented 
by  these  notes  to  her  brother,  and  after  his  death  to  his  wife 
and  children,  the  transaction  lacks  the  necessary  elements  to 
establish  a  valid  gift.  The  judgment  of  the  common  pleas  court 
is  affirmed :  no  penaltj".     defendant  excepts. 
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AS  TO  KVIMNCC  OF  THE  VALUE  Or  HOUSEHOLD  GOODS 
DESTROYED  BY  riRE. 

Circuit  Court  ot  Cuyahoga  County. 

The  Qebhan  Firr  Insl'rance  Company  ok  Pittsbueqh,  Pa., 

V.  Duncan  Bitrkb. 

Decided,  November  27,  1911, 

In  an  action  on  a  flre  Inaurance  policy, .covering  houeehoid  goods,  the 
owner  may  give  hia  opinion  as  to  the  value  of  his  own  property 
and  evidence  of  Its  cost  1e  some  evidence  ol  Its  actual  value. 

C  W.  Fuller  and  L.  H.  Canficlft,  for  plaintiff  in  error. 
R.  E.  McKisson.  contra. 

Winch,  J.;  Marvin,  J.,  jind  Henry,  J.,  eoncur. 

In  this  aotiou  we  are  asked  to  reverse  a  judgment  on  a  fire 
insurance  policy. 

It  is  claimed  that  the  judgment  is  not  supported  by  the  evi- 
dence in  that  the  insured  failed  to  show  that  he  made  proper 
proof  of  lose  under  thi-  terms  of  the  polii^y  and  that  he  failed 
to  show,  by  any  i'ohhkIj'uI  evidence,  what  was  the  value  of  the 
goods  destroyed. 

The  company  hiid  iniiiicdinte  notice  of  Joss  and  sent  a  man  the 
same  day  to  inveBtigute  i(;  the  insured  appears  to  have  gone  to 
the  office  of  the  state  fire  luarshal,  and  testifies  that  he  there 
made  proof  of  loss,  swore  to  it  and  delivered  the  same  to  the 
man  who  came  to  inspi.t-t  the  loss.  The  agent  of  (he  company 
says  he  never  receive*!  this.  Notification  of  loss  and  list  of 
goods  destroyed  and  their  vulne  was  made  out  liy  counsel  for 
the  insured,  and  mailed  to  a  soliciting  agent  of  the  company. 
While  at  first  denying  receipt  of  these  letters,  the  original 
turned  up  at  the  trial  in  the  hands  of  the  proper  agent.  The 
clerk  of  inmired's  counsel  testifies  that  the  list  waa  sworn  to  by 
the  insured,  as  he  does  himself.  The  company  fails  to  produce 
this  sworn  statement,  hut  does  produce  the  list,  without  affida- 
vit Attached. 
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On  8  careful  reading  of  the  evidence,  we  think  the  jury 
might  well  have  found,  as  it  did,  that  the  insured  furnished 
proof  of  loss  08  required  by  the  policy. 

And  the  only  evidence  rs  to  value  of  the  goods  destroyed 
was  given  by  the  insured  and  his  wife  and  one  Pay,  a  mover, 
whose  testimony  was  objected  to.  Fay  was  qualified  by  the  cross- 
examination  of  the  company. 

An  owner  can  always  give  his  opinion  as  to  the  value  of  his 
own  property.  This  the  insured  did,  giving  the  cost  of  the 
various  items  destroyed.  Tlic  wife  testified  to  the  same.  This 
was  some  evidence  of  the  actual  value  of  the  goods.  These  wit- 
nesses could  have  been  cross-esamined  as, to  how  long  the  in- 
sured had  owned  them  and  their  condition,  showing  wear  and 
tear,  etc.  The  company  could  have  introduced  other  evidence 
tending  to  show  a  lower  value  to  the  goods,  due  to  depreciation. 
This  it  did  not  choose  to  do. 

The  evidence  seem-s  to  fnlly  sustain  the  verdict,  and  finding 
no  prejudicial  error  in  the  record,  we  are  able  to  certify,  aa  re- 
quired by  law,  that  substantial  jusliee  was  done  by  the  com- 
plaining party. 

Jndgment  affirmed. 
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CONSTKUCnON  OF  THE  SAFECUAKDINC  OF  MACHINBRY 
STATVTC. 

Circuit  Court  ot  Cuyahoga  Count?. 

PisTEO  Spano  V.  The  Brooesids  Brick  Company.* 

Decided,  November  27.  1911. 

Bmployerg'  Uahility  Act — Common  Law  and  Statutory  Caute  of  Ac- 
tion May  be  Joinei — Section  1027,  Oeneral  Code. 

1.  In  Section  4364-89c,  Revised  SUtutee,  wblch  provides  tor  tlie  en- 

cloGure,  with  Bubetantlal  railing,  of  all  openings  through  floors, 
through,  or  In  which  wheels  or  belts  may  operate,  the  words 
"other  kind  of  machinery,"  means  "other  machinery  of  the  wheel 
kind." 

2.  The  common  law  and  statutory  cause  of  action  for  damages  reeult- 

Ing  from  the  negligence  of  an  employer  may  both  be  set  up  and 
Joined  In  the  same  petition. 

//,  F.  Payr,  I).  Ji.  Siroln  aud  Vlmer  (b  Btrmtein  for  plaintiff 
in  error. 
Russell  <&  Eichelbfrger,  contra. 

Winch,  J.;  Marvtn.  -J.,  and  Henry,  J,,  eonpur. 

This  was  a  personal  injury  damage  ease,  with  verdict  directed 
for  the  defendant,  at  the  close  of  plaintiff's  evidence. 

Counsel  for  plaintiff  Ntalis  the  facts  of  bis  case  as  foUows: 

"Tbe  plaintiff  v/ns  employed  by  the  defendant  in  its  bricK 
plant  located  near  Brookside  I'ark  in  the  city  of  Cleveland.  The 
room  to  which  the  clay  is  brought  for  the  pnrpose  of  being  made 
into  brick  is  abont  20  feet  long  and  11  feet  wide,  in  the  floor  of 
which  are  two  openings  .about  9  feet  apart.  These  openings  are 
near  a  track  running  the  length  of  the  room  and  raised  about 
two  and  one-half  feet  above  the  floor  of  the  room,  over  which 
tr<ick  the  cars  of  clay  are  drawu  by  cable.  In  the  operation  of 
the  said  plant,  when  the  cars  reach  one  or  the  other  opening  in 
the  floor  the  clay  is  dumped  into  said  opening  and  on  the  snr- 
ronnding  floor  space. 

without  opinion,  Brooktidf   Bricle   Co.   v.   Spano.   S7  Oblo 
SUte.  BIB. 
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"These  openings  are  aboot  1^  feet  wide  and  2  feet  long  in 
which,  about  9  or  10  inches  below  the  surface,  are  two  wheels. 
One  of  these  wheels  in  about  9  inches  and  the  other  is  about  18 
inches  in  diameter,  the  said  wheels  being  close  together  under- 
neath said  opening.  Tbe  nnarest  point  of  one  wheel  to  the  other 
directly  under  said  opening  is  18  inchea  below  the  level  of  tbe 
floor.  The  smaller  wheel  has  teetli  running  its  full  length,  which 
teeth  or  knives  are  5  or  6  in  number  and  are  one  inch  in  thick- 
ness and  one  inch  in  height.  In  the  operation  of  said  plant  the 
wheels  rotated  rapidly  in  opposite  directions  and  the  teeth  of 
one  wheel  would  eatoh  the  clay  ns  it  was  thrown  down  on  top 
of  them  .md  eause  theNsame  to  be  (?ni8hed  and  pnshed  between 
the  two  wheels  and  down  below  where  it  was  conveyed  to  other 
parts  of  the  plant. 

"In  the  operation  of  said  plant,  one  workman  would  work  at 
one  opening  and  the  other  at  a  Recond  opening,  and  it  was  at 
one  of  these  opening!)  that  the  plaintiff  wotted  when  he  was 
injured.  The  evidence  showed  that  in  the  operation  of  said 
plant  and  on  the  day  that  the  plaintiff  was  injured,  the  room 
waR  full  of  clay  and  as  the  flay  went  down  into  the  opening,  it 
left  n  fnnnel-ehaped  opening  above  the  floor:  that  the  plaintiff, 
who  had  gone  to  work  at  this  place  two  days  before  the  injnri' 
happened,  had  been  merely  told  to  shove  dirt  in  the  opening: 
that  be  first  cl€^aned  some  of  the  dirt  aronnd  the  edge  of  the  open- 
ing and  then  was  standing  by  the  edge  of  said  opening  pulling 
the  dirt  into  it.  when  he  reached  for  a  pick  about  a  foot  and  a 
half  from  him.  As  be  did  so  he  slipped  and  his  leg  went  into 
the  opening,  was  drawn  between  said  wheels  and  crushed,  neces- 
sitating amputation  about  5  inches  from  the  hip.  There  was 
no  railing  or  anythinu  else  over  or  around  the  opening  wherein 
the  plaintiff  was  injured." 

Manifestly  no  case  was  made  under  the  common  law  rule 
of  assramed  risk.  Plaintiff  claims,  however,  that  he  made  a 
case  under  the  statute,  then  Revised  Statutes.  Section  4ft64-R9r. 
which  abolishes  the  mie  of  assumed  risk  a«  to  factories  and 
workshops,  and  limits  the  recovery  to  $.3,00n. 

The  part  of  that  statute  which  reqnires  construction  here 
reads  as  follows: 

"Owners  and  operators  of  factories  and  work  shops,  which 
terms  shsll  mean  all  manufacturing,  mechanical,  electrical  and 
mercantile  establishments,  and  all  places  where  machinery  of 
any  kind  is  used  and  operated,  shall  take  ordinary  care  and 
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make  sach  snitable  proviaioas  as  to  prevent  injmy  to  persona 
who  may  come  in  contact  with  &nj  sach  machinery  or  any  part 
thereof;  and  such  ordinary  care  and  snch  Boitable  provisions 
shall  include  the  enclomire  of  all  exposed  cog-wheels,  dy-wheels, 
hand-wheels,  all  main  belts  transmitting  power  from  engine  to 
dynamo,  or  other  kind  of  machinery,  and  all  openings  t^ron^ 
floors,  through,  or  in  which  such  wheels  or  belta  may  operate, 
with  substantial  railings." 

We  do  not  think,  as  claimed  by  plaintiff,  that  the  machinery 
in  question  can  be  called  cog-wheels,  but  we  are  of  opinion  that 
it  comes  under  the  class  of  "other  kind  of  machinery,"  as  used 
in  the  statute.  "That  phrase,  used  after  the  words  "cog-wheels, 
fly-wheels,  band- wheels, "  means  "other  machinery  of  the  wheel 
kind."  This  was  machinery  of  the  wheel  kind;  the  statute  pro- 
vides for  the  enclosure  of  all  openings  through  floors,  throQ^^i 
OP  in  which  such  wheels  may  operate,  with  substantial  railing; 
there  was  no  such  substantial  railing  around  the  opening  in  the 
floor  in  which  the  wheels  were  operating  which  injured  plaintiff; 
it  is  apparent  from  the  record  that  there  could  and  should  have 
been  such  railing  in  this  case,  and  that  if  it  hsd  been  there, 
Spano  would  not  have  been  hurt. 

The  statute  was  violated  and  therefore  Spano  was  entitled  to 
recover  under  it,  not  exceeding  $3,000.  He  prayed  for  a  judg- 
ment in  the  sum  of  $10,000,  which  would  indicate  that  he  also 
hoped  to  recover  under  the  common  law. 

If  the  petition  is  to  ho  held  as  an  attempt  to  join  the  common 
law  and  the  statutory  causes  of  action,  we  see  no  objection  there- 
to. Labatt,  in  his  work  on  Master  and  Servant,  at  Section  734, 
says  that  such  joinder  is  customary  in  England,  and  has  never 
been  questioned  in  Massachusetts  and  -Alabama,  jurisdictions 
where  they  have  had  the  statutory  action  longer  than  we  have 
had  it  in  Ohio. 

For  error  in  directing  a  verdict  for  the  defendant,  the  judg- 
ment is  reversed  and  the  eause  remanded  for  a  new  trial. 


COURT  OF  APPEALS. 
JennlngB  r.  Shepherd. 


WANT  or  nUWABLB  CAUSE  FOR.  ntOCUUNC  AUIEST. 

Conn  or  Appeals  tor  Plckamj  ConntT. 

Prank  S.  Jennings  v.  CHAiti.BS  Shbphbbd. 

Decided,  May  28,  1914. 

Malicloti$  FTOteculion— Discharge  of  Accttted  by  Smmtaliv  Magtt- 
trate  Prima  Facie  Evidence  o/  Want  of  Probable  Caiue. 

In  a,  Buit  [or  mallcfoiu  prosecution,  proof  that  tha  defendant  (lied  an 
■ffldaTlt,  in  a  mayor's  court,  charstng  the  plalntUt  with  Corcerr 
and  that,  In  consequence,  he  was  arrested  and  Imprlsoaed,  and 
that,  on  the  prellmlnarj'  hearing,  after  witnesses  were  sworn  and 
examined  tie  was  discharged,  is  prima  facte  eridenee  of  want  of 
probahle  canse 

Error  to  the  Court  of  Common  Fleas  of  Pickaway  Countr. 

Plaintiff  in  error,  defendant  in  the  court  of  common  pleas, 
filed  an  afBdavit,  in  the  mayor's  court  of  Cireleville,  ehai^g 
Shepherd  with  forgery. 

The  defendant  in  error  was  arrested  and  imprisoned,  and 
after  a  trial  by  the  mayor,  in  which  witnesses  for  the  state  and 
defendant  were  examined,  be  was  discharged.  He  thereupon 
brought  this  action  for  malicious  prosecution  »nd  recovered  a 
judgment  for  $400. 

C.  A.  Leist  and  G.  Q.  Adkitis,  for  plaintiff  in  error. 
Oeorge  W.  Morrison  and  Charles  Qerhardt.  contra. 

Savre,  J. ;  Walteks,  J.,  snd  Jones,  J.,  concur. 

The  trial  court  charged  the  jury  as  follows: 

"The  fact  that  the  mayor  discharged  the  plaintiff  bcaoae  he 
did  not  find  him  guilty  of  the  charge  on  which  he  was  arrested  is 
prima  facie  evidence  that  said  criminal  prosecution  and  arrest 
was  without  probable  cause,  but  it  is  not  conclosiTe  evidcDce 
thereof.  By  prima  facie  evidence  it  is  meant  such  evidence  as 
creates  a  presumption  that  these  facta  are  established  by  it  in 
the  absence  of  acy  evidence  to  the  contrary.  In  other  words, 
it  is  a  sufficient  way  to  establish  the  disputed  facts  until  they  are 
rebutted  or  overcome  by  evidence  to  the  contrary." 
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It  is  contended  on  behAlf  of  plaintiff  in  error  that  proof  of  a 
discharge  by  an  examining  magistrate  is  not  prima  facie  evi- 
dence of  want  of  probable  cauae  and  that  the  question  has 
been  decided  by  the  case  of  John  v.  Bridgman,  27  0.  S.,  22-39. 
Bat  it  will  be  seen  that  the  statement  of  Judge  Whitman,  who 
wrote  the  opinion  in  that  case,  is  an  obiter  dictum,  because  when 
he  used  the  language  that  "the  mere  fact  of  acqtdttal  and  dis- 
ciiai^e  by  the  magistrate  was  not  enough"  to  show  want  of 
probable  cause,  he  was  discussing  fhe  question  as  to  whether  the 
plaintiff  in  the  suit  for  malicious  prosecution  could  show  that 
no  evidence  waa  offered,  before  the  magistrate,  by  the  complain- 
ant to  establiah  the  charge  contained  in  the  afiSdarit.  The  qnes- 
tton  as  to  whether  such  discharge  is  prima  facie  evidence  of 
want  of  probable  cause  was  not  one  of  the  assignments  of  error 
and  did  not  arise  in  the  case. 

Section  13511  provides: 

' '  When  the  accused  is  brought  before  the  magistrate  and  there 
is  QO  plea  of  guilty,  he  shall  inquire  into  the  complaint  in  the 
presence  of  said  accused.  If  it  appear  that  an  offense  haa  been 
committed  and  that  there  is  probable  cause  to  believe  the  accused 
guilty  he  shall  order  him  to  enter  into  a  recognizance  *  ■  * 
otherwise  he  shall  discharge  hii^."     *     *     * 

By  virtue  of  Section  4542  the  mayor  of  Circleville  had  flie 
jurisdiction  conferred  in  Section  13511  on  a  charge  of  forgery. 

Hence,  the  question  inquired  into,  by  the  magistrate,  and  the 
one  he  had  authority  to  determine,  was  the  one  as  to  probable 
cause,  and  a  finding  was  made  that  there  was  no  probable  cause 
to  believe  that  Shepherd  was  guilty  of  the  crime  of  forgery. 

Was  this  finding  prima  facie  evidence  of  a  want  of  probable 
cause  in  this  ease  t 

The  decisions  of  courts  of  last  resort  on  this  question  are  not 
in  harmony.  The  following  is  a  partial  list  of  those  holding  that 
the  discharge,  by  the  magistrate,  on  a  preliminary  bearing,  is 
prima  facie  evidence  of  the  want  of  probable  nause:  Slubbs  v, 
XulkoUand  et  (U  (Mo.),  67  S.  W.,  650,  659;  Jones  v  Finch 
(Vir.),  4  S.  E.,  342;  Broum  v.  Vittur  (Lou.  Ann.),  17  So.,  193; 
Ross  V.  Bixon,  46  Kan.,  550  (26  Am.  St.,  123) ;  Smith  v.  Clarice 
(Utah),  106  Pac,  653;  Frost  v.  Holland,  75  Me.,  108;  Mvnns  v. 
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Dupont  et  al,  1  Am.  Lead  Cases,  184;  Johnson  v.  Chambert, 
32  \.  C,  287 ;  Viml  v.  Core,  etc.,  18  "W.  Va.,  42 ;  Eggett  v.  Allen 
(Wis.),  96  N.  W.,  803;  Barligkt  v.  Tammany.  158  Pa.,  545;  28 
Atl.,  135  (38  Am.  St.,  853). 

The  case  of  Davis  v.  McMiUan  (Mich.),  105  N.  W.,  862,  re- 
views a  number  of  decisions  on  the  subject  and  especially  those 
holding;  that  the  disoharfre  by  the  mafristrato  is  not  prima  facie 
evidence  of  the  wnnt  of  probable  cause,  and  among  them  is  the 
ease  of  Israel  v.  Brooke,  2H  ?11,,  577,  in  which  the  writer  of  the 
opinion  undertakes  to  state  the  reasons  for  holding  that  a  dis- 
charge, by  the  magistrate,  is  not  prima  fade  evidence  of  the  want 
of  probable  cause,  thus: 

"  •  •  *  How  many  justices  are  there  in  obscure  local- 
ities who  are  as  little  capable  of  determining  what  is  probable 
i;ause  for  a  criminal  prosecution  as  they  are  of  explaining  any 
of  the  phenomenon  of  nature  T  How  many  do  we  find  preju- 
diced against  a  public  accuser,  how  many  in  sympathy  with  the 
accused  T  The  decisions  of  such  an  official  on  intricate  questions 
of  law  or  fact  should  not  weigh  against  the  accused  and  they  do 
not  practically;  for.  if  he  is  committed,  the  grand  jury  pay  no 
attention  to  the  landing  of  the  magistrate.  It  is  not  prima  facie 
evidence  of  his  guilt,  and  how  preposterous  it  is  to  say  the  dis- 
charge of  a  criminal  is  prima  fofie  evidence  of  want  of  probable 
cause.     It  is  not  so  and  should  never  be  so  regarded !" 

This  line  of  reasoning,  which  is  quoted  in  Davit  v.  McMiUan, 
supra,  with  approval,  leads  to  an  entirely  erroneous  conclusion. 

Public  officers  are  presumed  to  do  their  duty  and  their  acts 
are  presumed  to  be  regular.  While  courts  ,of  general  jurisdic- 
tion and  of  review  may  not  indulge  these  presumptions  in  all 
respects  as  to  courts  of  inferior  and  limited  jurisdiction, 
yet  they  will  presume  that  magistrates  have  intelligence 
enough  to  pass  upon  the  questions  which  they  are  required  to 
pass  upon  and  that  they  do  act  honestly.  Where  a  court  of 
limited  and  inferior  powers  has  acquired  jurisdiction,  its  acta 
are  preauraed  to  have  been  rightly  and  honestly  done.  The  fact 
that  some  magistrates  may  be  ignorant  and  liable  to  be  preju- 
diced does  not  overthrow  the  presumption.  When  a  public 
officer,  charged  with  the  duty  of  determining  a  controversy,  per- 
forms that  duty  the  inference  naturally  and  logically  arises  that 
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his  deterrniDation  was  just.  Hence,  since  magistrates  in  our 
state  are  charged  with  the  duty  of  determining  the  question  of 
probable  cause  in  criminal  cxses,  such  determination,  in  the  ab- 
sence of  any  other  evidencp,  otight  to  be  and  is  prima  facie 
evidence  of  the  fact  determined.  But  this  is  true  only  when  aiieh 
ma^trate  has  held  a  preliminary  trial  and  has  heard  the  evi- 
dence produced,  because  only  then  can  he  pass  upon  the  ques- 
tion of  probable  cause. 

The  ehai^  of  the  trial  court  in  this  respeot  wna  not  erroneous. 


NO  ApnAL  nt<m  the  superior  court. 

Court  ot  Appeals  tor  Hamilton  County. 
The  Poetai.  iafe  1n^ur.\nce  Co.  v.  Hobaob  W.  HABurat 

BT   AL.* 

Decided,  March  14.  1S14. 

There  la  no  right  ot  appeal  from  the  Superior  Court  of  CIncInnatt  to 
the  Circuit  Court  ot  Appeals. 

Frank  B.  Kunkel,  for  motion  to  dismiss  appeal. 
Thos.  L.  Mickie,  contra. 

By  the  Coubt  (Swinq,  X>.  B.  Jones  and  E.  H.  Jonbs,  JJ.) 
It  was  held  in  the  case  of  Tkonipson,  Adm'r,  v.  Qett  St.  B,  A., 
13  C.  C,  250,  that  as  the  law  then  was  there  was  there  was  no 
r^ht  of  appeal  from  the  Superior  Court  of  Cincinnati  to  the 
circuit  court.  There  has  been  no  change  in  the  law,  organic  or 
otherwise,  since  the  decision  in  that  case,  affecting  the  question. 
The  motion  to  dismiss  the  appeal  is  sustained.  Case  above 
cited  followed  and  approved. 

•For  opinion  below,  see  Postal  Life  Insurance  Co.  v.  Harmei/er,  15  N.P. 
(N.S.).4T6.  and  opinion  rollowlDg. 
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awSTiLucnoN  or  the  statute  saving  a  cause  m  case 

or  EEVEIIAAL. 

circuit  Court  of  Curahoga  County. 

Pasquale  Piscopo,  ADMiNisTRAToa,  V.  The  New  Yosk, 

Chicago  &  St.  Loitis  Railway  Company. 

Decided,  November  27,  1911. 

Wrongful  DeatJ^^Failure  Othrrviite  than  on  Merit* — AtnMffuout 
Phraiea  in  Petition — Admisiiom  in  Reviewing  Covri. 

1.  Under  Section  11233,  Qeneral  Code,  If  a  plaintiff  In  an  action  for 
wrongful  death  falls  otberwtBe  than  upon  the  merits,  he  may 
commence  another  action  upon  the  oame  cauae  of  action  wltbln 
one  year  thereafter. 

3  When  the  statementa  In  a  petition  are  amblsuoua  aa  to  whether 
a  former  action  was  diemlBBed  by  the  plaintiff  or  by  the  court, 
without  prejudice,  admlasloue  In  brief  and  oral  argument  made 
In  a  reviewing  court  that  the  dismlseal  was  voluntary,  will  pre- 
clude aaid  reviewing  court  from  reveralng  a  Judgment  on  de- 
murrer based  upon  such  meaning  of  the  ambiguous  words. 

J.  V.  Zoiiarelli,  for  plaintiff  in  error. 
John  H.  Clark,  contra. 

Winch,  J.;  Marvin,  J.,  aiid  Henry,  J.,  concur, 
Cotmsel  for  plaintiff  in  error  givca  the  history  of  this  case 
as  follows: 

"Umberto  Qiordano,  deceased,  was  ran  over  and  instantly 
Idlled  by  the  defendant  on  or  about  the  28th  day  of  April,  A.  D. 
1907.  The  plaintiff  in  error  herein  was  duly  appointed  and 
qualified  as  adminiBtrator  of  eaid  estate  and  filed  against  de- 
fendant in  error,  on  the  6th  day  of  December,  A.  D.  1907,  his 
petition  in  the  court  of  common  pleas,  said  cause  being  known  aa 
No.  115577.  Said  action  was  duly  dismissed  by  satd  plaintiff 
in  error  in  open  court  upon  the  ground  that  the  petition  did  not 
state  sufficient  material  averment  to  constitute  a  cause  of  ac- 
tion. On  the  21st  day  of  September,  A.  D.  1909,  said  plaintiff 
in  error  was  allotved  to  dismiss  said  action  without  prejudice  to  a 
further  action.  That  a  petition  by  the  same  plaintiff  in  error 
against  the  same  defendant  in  error,  in  tiie  same  cause  of  ac- 
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Hon  was  filed  on  the  28th  day  of  October,  A,  D.  1909,  within 
less  than  a  year  from  the  time  of  the  dismissal  of  said  action. 
On  September  26th,  A.  D.  1911,  the  demurrer  of  defendant  in 
error  was  sustained,  and  judgment  rendered  in  favor  of  de- 
fendant in  eppor.  On  October  7th,  1911,  plaintiff  in  error  filed 
his  petition  in  error  in  the  circuit  court," 

The  demurrer  was  upon  the  ground  "that  the  cause  of  ac- 
tion, if  any  is  stated,  is  barred  by  the  laws  of  Ohio. ' ' 

When  the  present  action  was  begun,  more  than  two  years 
had  elapsed  after  the  death  of  plaintiff's  intestate,  and  so  his 
right  of  action  was  gone  unless  saved  under  General  Code,  Sec- 
tion 11233,  formerly  Revised  Statutes,  Section  491,  and  origi- 
nally Section  23  of  the  Code  of  Civil  Procedure,  which  provides 
that  if  the  plaintiff  fails  otherwise  than  upon  the  merits  of  an 
action  commenced  by  him,  and  the  time  limit  for  the  commenee- 
ment  of  such  action  at  the  date  of  failure  has  expired,  the  plaint- 
iff may  commence  a  new  action  within  one  year  after  such  date. 

In  answer  to  this,  counsel  for  the  railroad  company  cites  a 
dictum  of  the  Supreme  Court,  found  in  the  case  of  Railroad  Co. 
V.  Fulton,  Admr..  59  Ohio  State,  57.'),  577,  as  follows: 

"Much  can  be  said  in  favor  of  the  proposition  that  the  pro- 
visions of  Section  4991,  Revised  Statutes  (G.  C,  11233),  do 
not  apply  to  a  case  of  this  tind.  For  whilst  it  may  be  admitted 
that  the  plaintiff  failed  in  the  circuit  court  otherwise  than  on 
the  merits,  still  there  is  much  reason  and  authority  for  saying 
that  the  limitation  of  two  years,  fixed  for  bringing  an  action  lor 
causing  death  by  wrongful  act,  is  a  part  of  the  right  of  action 
itself,  and  not  merely  a  limitation  of  the  remedy,  and  that  the 
action  can  not  therefore  in  any  case  be  brought  after  the  time 
limit  has  expired." 

As  sustaining  this  doctrine,  the  court  cites  Railway  Co.  v. 
Hine,  25  Ohio  State,  629,  634,  and  says:  "as  apparently  con- 
tra, see  Mdsse  v.  McCoy,  Admr.,  17  Ohio  State,  225,  though  the 
point  was  not  there  made.  But  as  we  do  not  dispose  of  the  case 
on  this  ground,  no  further  consideration  will  be  given  it." 

What  is  now  Section  11233  was  not  before  the  court  in  the 
Hine  case;  it  was  before  the  court  in  the  ^IcCoy  case,  and  said 
case  is  in  point  and  applicable  here,  unless  what  is  said  in  the 
Pulton  case  discredits  the  authority  of  the  McCoy  ease. 
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Later,  however,  we  find  the  Supreme  Court  speaking  of  the 
McCoy  case  with  favor.  On  page  35  of  the  opinion  in  the  ease 
of  Railway  Co.  v.  lifmis,  64  Ohio  State,  26,  Judge  Spear  says: 

"That  the  code  generally  is  to  be  liberally  construed  to  pro- 
mote the  ends  of  jnstice,  and  that  Section  4991  (now  G.  C. 
11233),  is  entitled  to  the  same  liberal  treatment,  see  Meisse  v. 
McCoy,  17  Ohio  State,  225,"  and  other  cases  cited. 

We  therefore  conclude  that  Section  11233  authorized  the 
plaintiff  to  bring  this  action  within  a  year  after  the  diamiaaul  of 
his  former  action,  unless,  for  some  other  reason,  he  is  forbidden 
the  advantage  of  said  section. 

In  the  case  of  Siegfried  v.  Bmlroud  Co.,  50  Ohio  State,  294. 
it  was  held: 

"Where  an  action  which  has  been  conunenced  in  due  time,  is 
dismissed  by  the  plaintiff  after  the  time  Umited  for  the  com- 
mencement of  such  action  has  expired,  a  new  action  for  the  same 
cause,  thereafter  commenced,  is  barred,  though  commenced  with- 
in one  year  after  the  dismissal  of  the  former  action.  Sach  dis- 
missal is  not  a  failure  in  the  action,  within  the  purview  of  Sec- 
tion 4991  of  the  Revised  Statutes."     (\ow  G.  C,  11233.) 

The  petition  in  this  case  is  equivocal.  It  says  that  "said  ac- 
tion was  on  the  2lBt  day  of  September,  A.  D.  1909,  dismissed 
without  prejudice  to  further  action."  Whether  it  was  dis- 
missed by  the  court  or  by  the  plaintiff  is  uncertain.  If  by  the 
court,  it  would  he  a  failure  in  the  action,  within  the  purview 
of  General  Code  11233;  if  by  the  plaintiff,  it  would  come  under 
the  rule  laid  down  in  tho  Siegfried  case. 

Were  it  not  for  the  brief  of  counsel  from  which  we  quoted  the 
history  of  the  case  and  ivhich  solemnly  states  that  "said  fic- 
tion was  duly  dismi».sed  by  plaintiff  in  error  in  open  court,"  we 
would  apply  the  rule  laid  down  in  Loudenbeck  v.  Coll4ns,  4  Ohio 
State,  251,  and  presume  that  the  action  was  dismissed  by  the 
court- 
Not  only  does  plaintiff's  brief  in  this  court  show  that  he  him- 
self dismissed  said  action,  but  his  counsel  made  the  same  admis- 
sion orally,  and  it  appears  that,  from  briefs  in  the  flies  and  from 
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hia  adinisBions  is  ojieii  court,  the  some  statement  was  made  to 
tbe  court  below  when  it  passed  upon  the  demurrer. 

The  court  below,  having  sustained  the  demurrer  to  tlie  peti- 
tion, should  have  dismisHed  the  petition,  not  alone  on  that 
ground,  but  upon  the  iitatemeut  of  counsel  that  he  had  voluntar- 
ily dismissed  the  former  petition,  and  so  was  barred  from  filing  a 
new  petition  because  of  the  luiing  in  the  Siegfried  ease. 

We  find  no  good  reason  for  reversing  the  judgment  herein  on 
the  equivocal  language  of  the  petition.  Counsel  has  furnished 
an  interpretation  of  that  language,  both  to  the  court  below  and 
to  this  court,  upon  which  he  must  stand.  Interpreting  it  as 
meaning  what  he  says  it  means,  there  was  no  error  in  sustaining 
the  demurrer  to  it,  and  the  judgment  therein  is  afRrmed. 


APKAL  TO  THE  COMHCM  PLEAS  tN  A  CASE  MVOLVMC 

EQUITABLE  JUBJSDICTION. 

Circuit  Court  of  Curahoga  County. 

L.  S.  BiNG  AND  Sol  R.  Ring,  Paktnerb,  v.  Thr  B.  &  0.  R.  R.  Co. 

Decided,  January  22,  1912. 

Appeal  from  Justice — Neic  Cause  of  Action — Waiver  of  Objection. 

1.  A  ]ubUc«  oI  the  peare  having  no  equitable  JurlediGUon  and  platatlll 

requiring  equitable  relief  in  the  retormatton  ot  a  hill  of  lading 
before  he  can  recover,  on  appeal  to  the  common  pleas  court, 
though  It  would  have  had  Juriedictlon  of  the  catie  had  it  been 
brought  there  oTlginally.  that  court  can  not  entertain  JurlBdictlon 
unless  the  parties  consent  thereto,  or  waive  said  oblectton. 

2.  A  motion  by  defendant  In  euch  an  appealed  case  that  the  plaintiff 

be  required  to  eeparately  state  and  number  his  causes  of  action, 
la  an  entry  of  appearance  by  the  defendant,  and  waives  objection 
to  the  jurlEcIlction  of  the  court. 

Max  P.  Ooodmav,  for  plaintiff  in  error. 
J.  M.  and  Charles  Lesxick,  cjjntra. 

Winch,  J.:  M.^bvin,  J.,  and  Nihan,  J,,  concur. 
Plaintiffs  in  error  brought  suit  against  the  railroad  company 
before  a  justice  of  the  peace  for  damages  for  breach  ot  con- 
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tract  to  aafel7  carry  goods  shipped  by  plaintiff  in  care  of  the 
railroad  company. 

Judgment  being  for  the  plaintiffs,  an  appeal  to  the  common 
pleas  conrt  was  taken  by  the  defendant,  and  there  it  became 
necessary  for  the  plaintiffs  to  ask  tl^t  the  bill  of  lading,  or 
contract  between  the  parties,  be  reformed  so  as  to  show  that  the 
plaintiffs  were  the  real  cona^nors  of  the  goods,  it  reading  by 
mistake,  or  inadvertance,  in  the  name  of  somi?  other  person. 

Not  being  satisfied  with  tbe  form  of  plaintiff's. amended  peti- 
tion, t)ie  defendant  filed  a  motion  to  require  the  plaintiff  to 
separately  state  and  number  his  causes  of  action,  which  motion 
was  granted,  and  plaintiffs  complied  with  the  order  of  the  court, 
filing  another  amended  petition  setting  up  in  one  cause  of  ac- 
tion facts  showing  that  the  bill  of  lading  did  not  express  tbe 
real  contract  between  the  parties  and  asking  its  reformation,  and 
another  cause  of  action  setting  out  the  facta  as  to  the  shipment 
of  the  goods,  payment  of  charges  and  damages  to  the  goods  in 
transit. 

This  amended  petition  was  stricken  off  on  motion  of  the  de- 
fendant on  the  ground  that  it  set  up  a  different  cause  of  action 
from  that  sued  upon  before  the  justice  of  the  peace,  and  one  of 
which  the  justice  did  not  have  jurisdiction. 

A  justice  having  no  e<|uitable  juris<liction,  and  the  plaintiffs 
requiring  equitable  relief  in  the  reformation  of  the  bill  of  lading 
before  they  eoiitd  recover,  tbe  common  pleas  court,  though  it 
would  have  had  jurisdiction  of  the  ease  had  it  been  brought 
there  originally,  could  not  entertain  jurisdiction  of  the  case  on 
appeal,  unless  the  parties  consented  thereto  or  waived  said  objec- 
tion. 

This  we  think  they  did,  the  plaintiffs  by  filing  their  petitions 
in  the  common  pleas  court,  and  the  defendant  by  filing  its  mo- 
tion to  separately  state  and  number,  as  will  appear  from  an  ex- 
amination of  two  cases  cited  by  counsel. 

On  the  case  of  O'Neal  v.  Blessing,  U  0.  S.,  33,  the  plaintiff 
had  brought  suit  for  damages  by  trespass  to  real  estate,  beyond 
the  jurisdiction  of  the  justice,  and  the  Supreme  Court  held  that 
the  common  pleas  court  could  not  take  appellate  jurisdiction  of 
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the  action,  bat  that  where  an  appeal  was  attempted  and  the 
plaintiff  filed  a  petition  and  the  defendant,  without  objecting 
to  the  jurisdiction,  by  motion  obtained  an  order  of  the  court 
reqniring  the  plaintiff  to  amend  his  petition  and  then  demurred 
to  the  petition  as  amended,  the  defendant  thereby  entered  hia 
appearance  as  in  an  original  action  in  the  court  of  common  pleaa. 
It  is  interesting  to  read  what  the  court  says  on  the  subject 
on  pages  36  and  37  of  the  opinion,  for  there  it  appears  that  the 
case  tamed  upon  the  question  whether  or  not  the  common  pleas 
court  had  obtained  jurisdiction  of  the  persons  of  the  parties,  not 
of  the  fubject-mattcr : 

"The  sabjeet-matter  of  the  action  was  one  over  which  the 
court  of  common  pleas  had  original  jurisdiction ;  and  the  parties, 
either  by  express  consent,  or  by  acts  which  the  law  regards  as 
eqniTalent  thereto,  could  submit  themselves  personally  to  its 
jurisdiction.  The  question  is:  Did  the  parties  by  their  acts 
give  the  court  of  common  pleas  complete  original  jurisdiction  of 
the  action  I  We  thinic  they  did.  The  filing  of  his  petition  in  the 
action,  by  plaintiff,  was  an  act  that  was  subject  to  no  equivocal 
construction.  It  was  an  appearance  on  his  part.  To  this  peti- 
tion, and  also  an  amended  petition  filed  by  leave  of  the  court, 
the  defendant  interposed  motion!!  raising  questions  as  to  the 
mifflcieney  of  the  petitions  respectively.     •     •     • 

"By  the  filing  of  these  petitions  respectively,  and  invoking 
the  ralings  of  the  court  thereon,  the  defendant  impliedly  waived 
the  issuing  and  service  of  process,  and  submittad  his  person  to 
the  jurisdiction  of  the  court  in  the  action.  It  was,  in  legal  effect, 
precisely  as  if  the  plaintiff  had  filed  his  petition  and  the  de- 
fendant had  expressly  waived  process  and  filed  his  answer. 

"The  papers  on  file  in  the  attempted  appeal  had  no  force 
or  validity  for  any  purpose,  and  were,  therefore,  properly 
stricken  from  the  files:" 

Id  other  words,  the  service  made  in  the  justice  eonrt  does  not 
hold  over  and  bring  the  parties,  by  the  appeal,  into  the  common 
pleas  court,  aa  it  does  in  appealable  actions,  hut,  if  the  latter 
court  has  original  jurisdiction  of  the  subject-matter,  and  service 
is  there  had  upon  the  parties,  or  is  waived  by  them,  its  juris- 
diction is  as  complete  aa  if  there  had  been  no  attempt  to  sue 
first  before  a  justice  of  the  peace. 
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In  the  case  of  Long  v.  Newkovse,  57  0.  S.,  348,  it  was  held: 

"Id  order  to  enable  a  defeudant  to  object  to  the  jurisdic- 
tion of  the  court  over  his  person,  the  objection  mnat  be  made 
at  the  earliest  opportunity  of  the  party.  If  before  making  Buch 
objection,  the  party  appears  and  makes  a  motion  that  the  plaint- 
iff be  required  to  attach  an  account  of  the  items  of  his  claim  to 
his  petition,  or,  that  he  be  required  to  separately  state  and 
number  his  causes  of  action,  or,  that  he  be  required  to  strike 
certain  matter  from  his  petition,  in  either  of  these  cases,  the 
party  voluntarily  submits  himself  to  the  jurisdiction  of  the 
court,  and  he  can  not  afterwards  be  heard  to  object  thereto." 

In  the  light  of  theae  cases  it  seems  that  the  common  pleas 
court's  jurisdiction  was  completed  by  the  defendant's  filiuf^  its 
motion  requiring  the  plaintifib  to  separntely  state  and  number 
their  causes  of  action,  and  it  was  error  for  the  court  to  there- 
after strike  the  amended  petition  from  the  files. 

The  fact  that  this  was  done  twice  for  the  same  reason,  both 
as  to  the  second  mnended  petition  and  the  third  amended  peti- 
tion, makes  do  diiurencp;  the  doctrine  of  res  ad  judicata  does 
not  apply  to  various  steps  in  the  same  action.  The  trial  judge 
who  struck  the  third  amended  petition  from  the  files  was  not 
bound  to  do  so  simply  because  it  was  identical  with  the  second 
amended  petition,  which  another  .iudge  of  the  same  court  had 
stricken  off,  if  the  first  judge  had  erred  in"  his  ruling.  Of 
course,  courtesy  between  co-ordinate  judges  and  deference  as 
to  each  other's  opinions  lead  to  snch  results,  but  there  is  no  law 
requiring  such  rulings. 

For  error  in  striking  the  third  amended  petition  from  the 
flies,  the  judgment  is  reversed  and  the  cause  remanded  for  fur- 
ther proceedings. 
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ACTKM  rOH  DAMAGES  rOK  THE  BRINCINC  OF  A  SUIT  IN 
MANDM1US. 

Circuit  Court  or  Curaboga  County. 

Chakles  Brenner  v.  P.  V,  F.\ulhaijeb  et  al. 

Decided,  January  22,  191S. 

lian<l4iyn«4~Jv4gTnent  Conclutive  aa  to  What — Malictovi  Protecution 
of  Writ. 

1.  A  indnnent  awarding  a  writ  or  mandamus  Is  conclusive,  tn  collateral 

proceedings,  as  to  the  truth  of  the  racts  stated  In  the  applica- 
tion thereror  and  or  the  authority  of  the  attorneys  representing 
the  applicants  lor  sncli  writ. 

2.  An  action  will  not  lie  for  maliciously  and  without  probable  cauee 

suing  out  a  writ  or  mandamus,  ao  long  as  Judgment  awarding  the 
writ  stands  unrerersed. 

Geo.  A.  Qrool  aud  II.  Prctutscr,  for  plaintiff  in  error. 
M.  P.  Mooney,  contra. 

Winch,  J.;  Marvin,  J.,  and  Niman,  J,,  concur. 

This  was  an  action  brought  by  Brenner,  wlio  was  a  justice  of 
the  peace,  to  recover  dHiniiges  from  the  defendants  growing  out 
of  their  cansing  iiinety-Ni'vcn  proceedings  in  lunudaniiiB  to  be 
brought  against  him,  to  rcfinire  him,  as  such  justice,  to  accept 
appeal  bonds  in  ninety -wcvin  ttaees  brought  before  him  in  which 
he  had  rendered  judgments  in  favor  of  one  S.  A.  Grossner. 

Objection  by  the  defendants  to  the  introduction  of  any  evi- 
dence under  the  petition  nH.s  sustained  by  the  trial  court,  and 
the  question  for  review  hero  is  whether  or  not  the  petition  shows 
a  cause  of  action. 

It  sets  forth  that  judgment  in  all  the  mandamus  cases  was 
against  the  plaintiff  and,  so  far  as  appears,  said  judgments  are 
still  in  force  and  unrevci-setl. 

The  plaintiff  says  that  the  defendants  were  not  the  plaintiffs 
in  said  mandamus  proceedings,  and  were  not  authorized  to  repre- 
sent the  plaintiffs  therein,  but  " maliciously  conspiring  to  injure 
plaintiff  in  his  good  name  and  reputation  and  for  the  purpose  of 


306       CIRCUIT  COURT  REPORTS— NEW  SERIES. 

Brenner  y.  Faultaaber.  [Vol.  19  (N.S.I 

causing  it  to  be  believod  that  plaiotiff  was  guilty  of  malfeasaoce 
in  his  said  office  as  justice  of  the  peace,  intending  to  harass  and 
oppress  the  plaintiff,  fjilsely  and  maliciously  and  without  prob- 
able cause  therefor,  t-aused"'  said  mandamns  proceedings  to  be 
brought,  "using  the  names  of  others  as  plaintiffs  therein." 

The  petition  then  sets  forth  the  allegations  of  the  applications 
in  maudanius  and  says  thut  the  statements  therein  contained  were 
false  in  fact;  that  one  of  the  defendants,  as  attorney  for  the  re- 
spective plaintiffs,  swore  to  the  truth  of  the  allegations  in  the 
applications. 

It  is  further  alleged  that  upon  these  applications  in  mandamus 
the  defendants  induced  the  common  plena  court  to  issue  peremp- 
tory writs  of  mandamus  against  the  plaintiff,  without  notice  to 
him,  and  that  he  was  never  served  with  any  notice  or  process  to 
appear  or  return  and  answer  said  writs.  Judgment  for  cosXs 
waa  also  rendered  in  each  of  said  cases  against  the  plaintiff. 

So  long  as  the  judgments  in  the  mandamus  ease  stand  unre- 
versed, there  appwirs  to  exist  no  cause  of  action  against  the 
defendants. 

The  judgments  in  said  actions  are  conclusive  as  to  fhe  truth 
of  the  facts  stated  in  the  applications  therefor.  They  are  con- 
clusive as  to  the  authority  of  the  defendants  to  represent  the 
plaintiflfs  thereic. 

The  question  of  service  in  said  proceedings  upon  the  plaintiff 
is  not  open  to  questiou  in  this  collateral  proceetling,  and,  in  any 
event,  the  court  had  a  right  to  grant  a  peremptory  writ  with- 
out notice.    General  (lode,  Section  12288. 

It  does  not  appear  that  judgment  for  costs  in  said  cases  was 
rendered  without  notice  to  plaintiff,  nor  do  we  find  any  allega- 
tion that  defendants  in  any  way  prevented  plaintiff  from  hav- 
ing a  review  of  said  judgments. 

The  petition  herein  does  not  warrant  recovery  for  the  malicious 
prosecution  of  a  civil  action,  for  there  was  not  any  arrest  of  the 
person  or  seizure  of  property,  nor  did  the  proceedings  terminate 
favorably  to  the  plaintiff. 

The  case  of  Pope  v.  Pollovl.:  4f!  O.  B.,  307,  has  been  cited  as 
.sustaining  plaintiff's  iictition.     Tt  holds  that  an  action  may  be 
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tuaiittitined  for  malieiously,  and  witliout  probable  calise  insti- 
tuting and  prosecuting  an  action  in  forcible  entry  and  detainer. 
The  extraordinary  eharaeter  of  that  action  is  set  forth,  and  the 
decision  seems  to  be  bottomed  upon  the  proposition  that  one  ac- 
tion in  forcible  entry  and  detainer  is  not  a  bar  to  subsequent 
actions.  It  further  appears  in  the  case  thut  the  plaintiff  had 
prevailed  in  the  forcible  entry  and  detainer  ease.  Here  he  lost 
out  in  the  mandamus  proceedings. 

The  provisions  of  ScL-tion  12848,  providing  that  any  attorney 
or  counselor  at  law.  who  encourages,  incites,  or  stirs  up  a  suit, 
quarrel  or  controversy  between  two  or  more  persons  with  in- 
tent to  injure  any  of  such  persons,  shall  be  fined  not  more  than 
$500,  is  for  the  protection  of  society,  but  it  does  not  lessen  the 
elements  required  by  the  law  to  be  established  in  making  out  a 
case  for  the  malicious  prosecution  of  a  civil  action,  nor  does  it 
make  any  difference  that  the  same  attorneys  brought  ninety-seven 
suits  against  the  plaintiff,  each  for  different  persons,  in  all  of 
which  it  appears  that  plaintiff  was  justly  ordered  te  do  a  duty 
enjoined  upon  him  b.\'  statute. 

Judgment  jrflfirmed. 
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INTEIUCST  OF  ASSIGNEE  OF  AN  INSURANCE  POUCY. 

Court  of  Appeals  for  Hamilton  County. 

Horace  W.  Habheyer  v.  The  Postal  Life  Insubancb  Co.* 

Decided,  April  10.  1914. 

Life  Intwance — Determination  nt  to  the  Intereit  of  an  Aatignee  in  a 
Poiicti  of  Insurance. 

Under  tlie  assignment  of  a  life  insurance  policy,  set  out  In  tbe  opin- 
ion, tbe  assignee  Is  entitled  to  recover  out  of  the  proceeds  only 
the  amount  of  his  Insurable  Interest 

Charhs  C.  Keams  and  Thos.  L.  Miehie,  for  pl&intiS  in  error. 
Frank  B.  Ewnkel,  contra. 

SwiNOj  J.;  0.  B.  Jones,  J.,  and  E.  H.  JoHXS,  J.,  concur. 

This  is  an  action  in  this  court  on  error  to  the  judgment  of  the 
Superior  Court  of  Cincinnati.  The  action  arose  out  of  a  poli^ 
of  insurance  issued  by  the  Postal  Life  Insurance  Company  on 
the  life  of  Adolph  Schmidt.  The  life  insurance  company  filed 
its  petition  In  said  court  setting  forth  the  policy  and  stating  tbe 
amount  due  on  the  i>oliey  and  brought  the  money  into  court 
making  Carrie  Schmidt,  administratrix  of  Adolph  Schmidt,  de- 
ceased, and  Horace  W,  Harmeyer  defendants,  alleging  that  both 
parties  claim  the  proceeds  of  said  policy. 

Harmeyer  and  Schmidt  both  filed  answers,  each  claiming  to  be 
entitled  to  the  proceeds  of  said  policy,  excepting  from  it  the 
amount  paid  by  said  Harmeyer,  which  was  admitted  by  Mrs. 
Schmidt  as  being  due  to  said  Harmeyer,  having  been  paid 
by  him  on  said  policy  during  its  continuance. 

Plaintiff  below  pleads  that  Schmidt  took  out  a  polii^  for 
$5,000  on  his  life,  in  the  Provident  Savings  Life  Assurance 
Society  of  New  York  on  the  27th  day  of  April,  1896,  and  that 
he  continued  to  pay  the  annual  premiums  on  same  until  tbe 

■AfDnnlns  Pottal  Lifn  Insurance  Co.  v.  Harmeyer,  15  N.P.(N.S.),<76; 
see  alpo  opinion  on  pagi'  287:  writ  of  eertiorari  applied  for  an<l  refiiHeil 
by  the  Siipn-nip  Cmrl  .lune  9.  UI14. 
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22d  day  of  April,  1911,  when  he  assigned  said  policy  to  Horace 
W.  Harmeyer.    The  assignmeDt  is  as  followB: 

' '  For  value  received  I  hereby  ass^  and  transfer  onto  Horace 
W.  Harmeyer,  No.  519  Main  street.  Room  208,  Lincoln  Inn  Cotirt, 
in  the  city  of  Cincinnati,  state  of  Ohio,  Policy  of  Insurance  No. 
76,203  issued  by  the  Provident  Savings  Life  AHSurance  Society 
of  New  York  upon  the  life  of  Adolpb  F.  Schmidt  of  Ciocinnati, 
Ohio,  and  duly  reinsured  in  the  Postal  Life  Insurance  Com- 
pany,  all  dividends,  benefits  and  advantages  to  be  had  or  de- 
rived therefrom,  subject  to  the  conditions  of  the  said  policy  and 
to  the  rules  and  regulations  of  the  company,  and  subject  and 
subordinate  to  any  indebtedness  to  the  company. 

"It  is  expressly  agreed  that  before  any  payment  shall  be  made 
by  virtue  of  this  assignment,  satisfactory  proofs  of  the  in- 
surable interest  of  the  assigned  shall  be  furnished  to  the  com- 
pany, and  the  company  shall  not  be  liable  for  any  sum  in  excess 
of  such  insurable  interest. 

"Witness  my  hand  and  seal,  at  Cincinnati,  Ohio,  this  22nd 
day  of  April,  1911. 

"  (Signed)     Adolph  P.  Sohmtot." 

The  policy  contained  this  provision: 

"Any  assignment  of  this  policy  must  be  in  writing,  and  a 
duplicate  thereof  must  be  fumi^ed  the  society.  Aay  cUim 
arising  under  an  assignment  shall  be  subject  to  satisfactory 
proof  of  insurable  interest  existing  at  the  death  of  the  insured 
or  at  the  date  of  such  claim,  if  prior  thereto,  and  the  society 
shall  be  liable  to  the  assignee  to  the  extent  of  that  interest  only ; 
but  the  society  will  not  assume  any  responsibility  for  the  validity 
of  an  assignment." 

On  the  back  of  the  policy  there  was  also  written,  at  the  same 
Ame,  the  following: 

"Cincinnati,  0.,  April  22d,  1911. 

"The  coDsideration  for  which  this  agreement  was  made,  having 
been  fully  paid  and  satisfied,  /  hereby  relinquish  all  right,  title 
and  interest  in  Policy  No.  76^03,  on  the  life  of  Adolph  F. 
Schmidt  [and  my  estate  as  beneficiary)  of  Cincinnati,  Ohio,  ai 
provided  by  this  agreement.  That  said  Horace  W.  Harmeyer, 
his  heirs,  assigns,  ieeomes  the  benefiaary  under  said  policy  No. 
76^03. 

"Witness  my  hand  and  seal  on  the  day  and  date  above  men- 
tioned. 

"Adolph  P.  Schmidt,  Aaignee. 

"Signed  in  the  presence  of  Edward  L.  Heckel,  WitaesB." 
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It  being  a  printed  form,  with  that  part  which  is  here  italicized 
being  inserted  in  ink  on  the  original  docnment. 

As  stated,  Harmeyer  by  virtue  of  this  assignment  claimed  to 
be  the  sole  beneficiary,  whereas  Mrs.  Schmidt  claimed  that  he 
was  entitled  to  receive  only  the  amounts  paid  on  said  policy 
together  with  the  interest  accraing  thereon. 

Under  these  pleadings  the  case  was  tried  in  said  court  and 
the  following  judgment  rendered: 

"This  cause  coming  on  to  be  heard  on  the  petition  of  the 
plaintiff,  the  answer  and  cross-petition  of  the  defendant  Horace 
W.  Htarmeyer,  and  Carrie  Schmidt  as  administratrix  of  the 
estate  of  Adolph  F.  Schmidt,  deceased,  and  the  evidence,  and 
the  court  being  fully  advised  in  the  premises  finds  that  the 
Provident  Savings  Life  Assurance  Society  of  New  York  iasned 
a  policy  of  insurance  in  the  sum  of  five  thousand  ($5,000)  dol- 
lars on  the  life  of  Adolph  F.  Schmidt,  and  that  the  plaintiff 
the  Postal  Life  Insurance  Company  assumed  the  payment  of 
said  policy;  that  among  other  conditions  in  said  policy  it  was 
provided  that  in  the  event  said  policy  is  assigned  by  the  in- 
sured, that  the  company  shall  be  liable  to  the  assignee  to  the 
extent  of  that  insurable  interest  only;  that  said  policy  was  as- 
signed by  the  insured  to  one  Horace  W.  Harmeyer  subject  to 
the  conditions  of  said  policy,  and  to  the  rules  and  regulations 
of  the  company,  and  it  was  further  agreed  in  the  said  assign- 
ment that  before  payment  shall  be  made  by  virtue  of  the  as- 
signment satisfactory  proofs  of  the  insurable  interest  of  the 
assignee  shall  be  furnished  to  the  company  and  the  company 
shall  not  be  liable  for  any  sum  in  excess  of  such  insurable 
interest. 

"The  court  further  fin  J  that  the  plaintiff  deposited  with  the 
clerk  of  the  court  the  sum  of  $4,533,19  which  was  the  amount 
due  under  said  policy  after  deducting  an  indebtedness  of  the 
insured  in  favor  of  said  company. 

"The  court  further  find  that  the  defendant  Horace  W.  Har- 
meyer refused  to  furnish  the  plaintiff  any  testimony  as  to  his 
insurable  interest  in  the  life  of  Adolph  F.  Schmidt,  deceased, 
and  that  as  a  matter  of  fact  the  said  Horace  W.  Harmeyer  had 
no  insurable  interest  in  the  life  of  Adolph  P.  Schmidt  except- 
ing as  to  the  premiums  and  interest  paid  by  him  to  the  said 
company  after  said  assignment  of  said  policy  by  Adolph  P. 
Schmidt  to  said  Horace  W.  Harmeyer,  which  said  premiums  and 
interest  are  hereinafter  referred  to  and  ordered  paid  to  said 
Horace  W.  Harmeyer. 
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' '  The  court  further  finds  that  because  of  the  coodact  of  the 
defendant  Horace  W.  Hsrineyer,  through  coireapondeuce  with 
the  Insurance  Department  of  New  York  and  the  Post  Office  De- 
partment at  Waiiiington,  and  through  other  acts  whereby  the 
plaintiff  was  being  greatly  injured,  the  said  plaintiS  waa  forced 
and  did,  as  a  matter  of  defense  and  proteotioL  to  its  interests, 
and  in  order  to  prevent  further  injury  to  its  business,  deposit 
said  money  with  this  courts  that  the  depositing  of  said  money 
under  such  circumBtances  did  not  constitute  a  waiver  on  the 
part  of  the  company  of  the  provision  and  terms  of  the  policy 
providing  that  the  said  Horace  W.  Harmeyer  shall  establish 
his  insurable  interest  in  the  life  of  Adolph  Schmidt. 

"The  court  further  find  on  consideration  of  the  answer  and 
cross-petition  of  the  defendant,  Horace  W,  Harmeyer,  that  the  . 
said  defendant  Horace  W.  Harmeyer  is  not  entitled  to  the  entire 
fund  deposited  so  as  aforesaid  with  the  clerk  of  this  court; 
that  the  said  defendant  Horace  W.  Harmeyer  is  entitled  to  the 
premiums  paid  by  him  to  said  company,  to-wit :  April  22,  1911, 
*88.80;  April  27,  1912,  $88.80;  April  27,  1913,  $88.80;  with 
interest  thereon  from  said  respective  dates  up  to  the  date  of  this 
decree,  amounting  in  all  to  $294.53,  and  the  further  snm  of 
$72.75  interest  paid  by  the  said  Horace  W.  Harmeyer  on  the 
loan  of  $485  obtained  by  Adolph  F.  Schmidt  in  his  Ufetine 
from  the  plaintiff  with  interest  thereon  to  date  amounting  in 
all  to  $12.15,  making  a  total  of  $379.4;;,  which  amount  the  clerk 
of  the  court  is  hereby  ordered  to  pay  to  said  Horace  W.  Har- 
meyer or  to  Thos,  L.  Miehie,  his  attorney. 

"And  the  court  coming  now  to  the  con^deration  of  the 
answer  and  cross-petition  of  the  defendant,  Carrie  Schmidt,  as 
adminifitratrix  of  the  estate  of  Adolph  Schmidt,  deceased,  and 
the  evidence,  finds  that  the  plaintiff  was  at  all  times  and  still  ia 
willing  to  pay  the  difference  between  the  amount  so  found  to  be 
due  to  said  Horace  W.  Harmeyer  and  the  amount  deposited  with 
the  olerk  of  this  court  to  Carrie  Schmidt,  as  administratrix  of 
the  estate  of  Adolph  P.  Schmidt,  deceased,  and  the  court  doth 
now,  therefore,  order,  adjudge  and  decree  that  the  clerk  of  this 
(^urt  pay  the  balance  of  said  fund  remaining  in  his  hands 
amounting  to  the  sum  of  $4,153.76  to  the  said  Carrie  Schmidt 
as  administratrix  of  the  estate  of  Adolph  F.  Schmidt,  deceased, 
or  to  Frank  H,  Kunkel,  her  attorney." 

To  which  decree  exception  is  taken  in  the  following  language : 

"To  the  forgoing  decree  Horace  W.  Harmeyer,  by  his  coun- 
sel, duly  excepts,  and  gives  notice  of  appeal  to  the  Court  of 
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Appeals  of  Hamilton  County,  Ohio,  aud  the  court  herebr  flz«8 
the  appeal  bond  at  $1,000." 

No  motion  for  new  trial  was  filed,  and  no  bill  of  exceptions 
was  taken.  The  case  is  therefore  before  this  oourt  on  the  plead- 
ings and  the  judgment  entered. 

At  the  conclusion  of  the  afgmnent  in  this  court,  the  court 
announced  that  the  judgment  would  be  affirmed,  without  stating 
any  reasons  for  the  affirmance. 

The  legal  question  presented  to  us  seems  so  clear  that  we 
hardly  thought  it  necessary  to  consider  the  case  further,  or  to 
give  any  reasons  why  the  judgment  should  be  a£Brmed. 

The  motion  for  re-hearing  is  now  filed,  and  elaborate  argu- 
ments have  been  presented  to  us,  asking  that  the  former  judg- 
ment be  set  aside  and  judgment  rendered  for  the  defendant 
in  error. 

After  giving  the  matter  full  consideration,  we  see  no  way  by 
which  we  can  reverse  our  former  judgment.  The  issueB  were 
squarely  made  as  to  whether  Harmeyer  was  entitled  to  the 
whole  amount  of  the  policy  or  whether  he  was  limited  to  re- 
coverii^  the  amount  of  his  insurable  interest.  We  are  bound  by 
the  judgment  that  evidence  was  offered  which  would  fully  sus- 
tain the  finding  in  favor  of  Mrs.  Schmidt. 

Judgment  affirmed. 
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TRUST  COMPANY  DIRKCTOR.  LOSES  HIS  UEN. 

Circuit  Court  of  Cuyahoga  County. 

The  Cleveland  Trust  Company,   Assiqnbb,  v 
B.  H.  Klausterheyeb.* 
Decided,  January  22,  1912. 


A  trust  company  being  in  falllnB  condition  Its  directors  T«re  called  to- 
gether aod  requested  to  deposit  with  the  company  at  least  $6,000 
each.  It  being  agreed  that  it  tliey  would  do  so,  each  should  have 
collateral  aecurlty  tberelor  "from  the  securities  then  owned  by 
and  In  the  possession  of  the  trust  company."*  Only  two  of  the  di- 
rectors complied  with  the  request,  one  depositing  his  money  and 
receiving  collateral  as  security  therefor.  The  other  (plaintiff), 
deposited  IdfODO  but  neglected  to  get  his  collateral  at  the  time  and 
let  the  matter  go  until  after  the  failure  of  the  bank  a  few  days 
later.  No  particular  securities  were  ever  set  aside  tor  him;  Retd: 
He  was  not  entitled  to  an  equitable  Hen  upon  all  the  securities  of 
the  trust  company  which  came  Into  the  hands  of  its  assignee  In 
Insolvency. 

Blandin,  Rice  &  Qinn,  for  plaictifF  in  error. 
Ford,  Snyder  <&  TUden,  eoBtra. 

Winch,  J. ;  Mabvin,  J.,  and  Niman,  J.,  conour. 

This  action  originated  in  the  Insolvency  Court  of  Cuyahoga 
County  upon  an  application  of  Klaustermeyer  to  have  a  prefer- 
ence allowed  him  in  the  sum  of  $5,000  and  interest  out  of  the 
assets  of  the  defunct  Euclid  Avenue  Trust  Company,  in  the 
hands  of  the  Cleveland  Trust  Company,  its  assignee. 

The  insolvency  court  disallowed  the  claim ;  on  appeal  to  the 
common  pleas  court  it  was  allowed,  and  the  judgment  of  the  lat- 
ter court  is  here  for  review  on  a  finding  of  facts  which  seems  to 
be  sustained  by  the  evidence  givpn  on  the  hearing. 

*R«Tersed  with  opinion,  Klauitermever  v.  Cleveland  TruH  Oo^  89  Ohio 
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It  appears  that  a  few  days  before  it  failed  a  meeting  of  the  di- 
rectors of  the  Euclid  Avenue  Trust  Company,  of  whom  Klaus- 
termeyer  was  one,  was  held  at  which  it  was  stated  that  the  na- 
tional bank  through  which  the  trust  company  cleared  would  re- 
fuse to  clear  longer  for  it  unless  a  large  sum  in  cash  was 
raised  by  the  trust  company.  The  directors  were  requested 
to  raise  this  money  and  deposit  with  the  trust  company,  at 
least  $5,000  each,  it  being  agreed  that  if  they  would  do  so,  eacli 
should  have  collateral  security  therefor  "from  the  securities 
then  owned  hy  and  in  the  possi'ssion  of  the  trust  company." 

Only  two  of  the  directors  complied  with  the  request.  A  di- 
rector named  Oram  deposited  $5,000  and  received  collateral  a-s 
security  therefor.  .Mr.  Klaustenneyer  deposited  $5,000  hut  neg- 
lected to  get  his  collateral  at  the  time,  being  in  a  hurry,  and 
let  the  matter  go  until  after  the  failure  of  the  bank  a  few  days 
later.    No  particular  securities  were  ever  set  aside  for  him. 

On  his  application  to  the  insolvency  court  he  claimed  an 
equitable  lien  upon  all  the  seiiirities  of  the  trust  company  which 
came  into  the  hands  of  its  assignee. 

The  doctrine  of  equitable  lien  is  recognized  in  Ohio,  and  is 
thus  stated  by  Pomeroy  in  Section  1235  of  his  third  volume  on 
Equity  Jurisprudence: 

"The  doctrine  may  be  stated  in  its  moat  general  form  that 
every  eiecutory  agreement  in  writing  whereby  the  contract- 
ing party  sufBciently  indicates  an  intention  of  making  acme 
particular  property,  real  or  personal,  or  fund,  therein  described 
or  identified,  a  security  fur  a  debt,  or  other  obligation,  or 
whereby  the  party  promises  to  convey  or  assign  or  transfer  the 
property  as  security,  creates  an  equitable  lien  upon  the  prop- 
erty so  indicated,  which  is  enforcible  against  the  property  in 
the  hands  not  only  of  the  original  contractor,  hut  of  his  heirs, 
administrators,  executors,  voluntary  assignees,  and  purchasers  or 
encumbrancers  with  notice.  I'nder  like  circumstances,  a  merely 
verbal  agreement  may  create  a  similar  lien  upon  personal  prop- 
erty. The  doctrine  itself  is  clearly  an  application  of  the  maxim, 
'equity  regards  as  done  that  which  ought  to  be  done.'  In  order, 
however,  that  a  lien  may  arise  in  pursuance  of  this  doctrine,  the 
agreement  must  deal  with  some  particular  property,  either  by 
identi^ing  it,  or  by  so  describing  it  that  it  can  be  identified, 
and  must  indicate  with  suffienent  clearness  an  intent  that  the 
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property  ao  described,  or  rendered  capable  of  identification,  is 
to  be  held,  given  or  transferred  as  aecnrity  for  the  obl^ation." 

This  case  appears  to  come  within  the  rule  thus  stated,  except 
in  one  particular:  the  agreement  relied  upon  does  not  "deal 
with  some  particular  property,  either  by  identifying  it,  or  by 
so  describing  it  that  it  can  be  identified." 

Had  the  agreement  been  that  Klaustermeyer  was  to  have  a 
lien  on  all  the  securities  then  owned  by  and  in  the  possession  of 
the  trust  company,  the  description  of  the  collateral  would  have 
been  sufficient  under  the  holding  of  the  leading  case  of  Coiiniess 
of  Mornington  v.  Keane,  2  DeGex  &  J.,  292,  where  the  covenant 
was  that  all  the  lands  which  the  covenantor  should  have  on  a 
certain  day  should  be  charged,  or  be  security,  for  a  certain  debt. 

Tn  the  case  of  Allavtic  Trust  Company  v.  The  Carbondale  Coal 
Company,  99  la.,  234,  the  agreement  was  that  "all  the  coal  com- 
pany's accounts  for  coal  sold,"  should  be  assigned  to  the  hank. 

We  have  examined  all  the  autliorities  cited  by  counsel  on  both 
sides,  and  find  that  the  agreements  construed  in  each  case  where 
a  lien  was  sustaiocd  were  respecting  specific  |>roperty,  or  all  of 
the  covenantor's  property  of  a  certain  kind  or  some  aliquot  por- 
tion of  it. 

The  facts  in  this  case  show  that  Klaustermeyer  was  not  to 
have  a  lien  on  all  the  sneuritics  of  the  trust  company,  yet  that  is 
what  he  is  asking.  He  was  not  to  have  a  lien  on  the  securities 
delivered  to  Oram,  nor  was  Oram  to  have  a  lien  upon  more  than 
sufficient  to  secure  his  own  deposit.  The  offer  was  made  to  all 
the  directors  at  the  same  time,  and  they  were  not  to  have  liens 
in  common  and  undivided  upon  the  awuritie*!  of  the  trust  com- 
pany, hut  each  understood,  as  Klaustermeyer  must  have  under- 
stood, that  when  each  made  his  deposit,  each  was  to  pick  out,  or 
have  assigned  to  him,  collateral  enough  in  each  case  to  be  sutH- 
cient  security  for  the  amount  deposited. 

With  this  view  of  the  facts,  the  judgment  of  the  common 
pleas  court  is  erroneous.  Xor  is  it  to  he  sustained  upon  the 
theory  of  a  trust,  expressed  by  Judge  Phillips,  who  passed  upon 
thia  case  at  one  stage  in  the  proceedings  as  follows: 

"Treating  this  as  a  loan  of  money,  when  Klaustermeyer  de- 
livered bis  five  thousand  dollars  to  the  bank  in  pursuance  of  the 
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agreement  that  he  was  to  be  secured  for  hia  loan  of  five  thonsand 
dollars,  and  did  not  then  receive  his  securities  but  was  to  call  at 
another  time  and  get  them,  thereafter  the  bank  held  the  se- 
cnrities  in  trust  for  the  benefit  of  the  aeeurity  of  Klaustermeyer. 
I  think  that  created  a  trust  relation  between  the  bank  and  Klans- 
termeyer  with  reference  to  these  securities,  to  the  extent  and  effect 
that  he  would  have  therefrom  what  would  secure  his  loan  of  five 
thousand  dollars." 

This  is  only  stating  the  theory  of  an  equitable  lien  in  another 
way  and  in  a  way  criticised  liy  Pomeroy  in  Section  1234  of  bis 
work  already  referred  to,  as  follows: 

"It  (the  equitable  lien)  is  sometimes,  although  I  think  un- 
necessarily and  even  incorrectly,  spoken  of  as  a  species  of  im- 
plied trust.  If  any  reference  to  the  theory  of  trust  is  made,  it 
is  more  accurate  to  describe  these  liens  as  analogous  to  trusts; 
for  while  the  two  have  some  similar  features,  they  are  unlike  in 
their  essential  elements. 

"The  very  essence  of  every  real  trust — espreas,  resulting  or 
constructive — is  the  existence  of  two  estates,  in  the  same  thing 
a  legal  estate  vested  in  the  trustee,  and  an  equitable  estate  held 
by  the  beneficiary. 

"In  an  equitable  lien  there  is  a  legal  estate  with  possession 
in  one  person,  and  a  special  right  over  the  tbii^  held  by  an- 
other; but  then  here  the  resemblance  which  at  most  is  ex- 
ternal, ends.  This  special  right  is  not  an  estate  of  any  kind ;  it 
doss  not  entitle  the  bolder  to  a  conveyance  of  the  thing  nor  to 
its  use;  it  is  merely  a  ri^bt  to  secure  the  perfonnance  of  some 
outstanding  obligation,  by  means  of  a  proceeding  directed  against 
the  thing  which  is  subject  to  the  lien.  To  call  this  a  trust  and 
the  owner  of  the  thing  a  trustee  for  the  lienholder,  is  a  mis- 
application of  terms  which  have  a  very  distinct  and  certain 
meaning. 

"It  follows,  therefore,  that  in  a  larger  class  of  executory  con- 
tracts, express  and  implied,  which  the  law  regards  as  ereatii^ 
no  property  right,  nor  interest  analogous  to  property,  bvi  only  a 
merr  persotml  right  and  obligation,  equity  recognizes,  in  addition 
to  the  pcrsonnl  obligation,  a  peculiar  right  over  the  thing  con- 
cerning which  the  contract  deals,  wbich  it  calls  a  'lien,'  which 
though  not  property,  is  analogous  to  property,  and  by  means  of 
which  the  plaintiff  in  enabled  to  follow  the  identical  thing  and 
to  enforce  the  defendant's  obligation  by  a  remedy  which  oper- 
ates directly  upon  that  thing." 
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It  has  been  suggested  that  Klauatermeyer  is  entitled  to  a 
preference  as  to  his  $5,000  on  t!ie  theory  that  the  bank  received 
his  money  after  it  knew  of  its  own  insolvency. 

The  answer  to  this  la  that  there  is  no  evidence  in  the  record 
that  the  officers  of  the  bunk  knew  it  was  insolvent  when  the  de- ' 
posit  was  made,  and  if  they  did,  or  ought  to  have  known,  then 
Klausternieyer  himself,  being  a  director  and  conferring  with 
them  as  to  its  condition,  knew,  or  ought  to  have  known  of  its 
condition. 

The  judgment  being  erroneous  upon  the  facts  as  claimed  by 
defendant  in  error,  it  is  reversed  and  judgment  is  rendered  for 
plaintiff  in  error. 


COrmMPT  H  MDUCMC  JUROIL  TO  VISIT  THE  PROSBCUTING 

ATTOftNEY. 

Circuit  Court  of  Cuyaboga  County. 

J.    A.    C.    GOLNEB   ET   AI,   V.    StATB   OP    OhIO. 

Decided,  January  22,  1»12. 
Contempt  of  Court — Tampering  toifft  Juror — Privilege  oj  Cowuet. 

1.  To  entice  a  Juror  In  a  criminal  case  trom  his  bome  late  at  night 

and  by  falsehood  Induce  him  to  put  himself  In  a  poeltion  wblch 
would  appear  compromising  both  to  blm  and  to  the  prosecuting 
attorney,  with  witnesses  placed  in  such  position  that  they  could 
see  the  unsttspectlns  juror  and  be  able  to  testify  to  hie  app^ent, 
but  not  real,  wrong-doing,  la  an  interterence  with  the  due  admin- 
istration of  Justice  and  a  contempt  of  court,  punishable  as  such. 

2.  A  lawyer  is  not  privileged  from  testifying  in  a  case  against  his 

client,  as  to  a  conference  between  talm  and  hie  client  In  which 
future  wrong-doing  of  his  client  was  discussed. 

P.  L.  A.  Leighley  and  P.  A.  Henry,  for  plaintiff  in  error. 
John  A.  dine  and  ir.  D.  Meals,  contra. 

NiMAN,  J,;  WiNcii,  J.,  Jind  Marvin.  J.,  conenr. 
The  plaintiffs  in  error,  in  an  action  in  the  Court  of  Common 
Pleas  of  Cuyahoga  County,  in  which  tliey  were  defendants,  and 
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the  defendant  in  error  was  plaintiff,  were  found  guilty  of  eon- 
tempt  of  court.  The  plaintiffs  in  error,  J.  A.  C.  Golner  and 
Charles  Woodward,  were  each  sentenced  to  serve  ninety  days  in 
jail,  and  the  plaintiffs  in  error,  Ed.  S.  Goldstein  and  Frank 
Noouan,  were  each  sentenced  to  serve  sixty  days  in  jail,  and  the 
costs  of  proseeiition  were  adudged  against  said  parties. 

A  reversal  of  the  judgment  of  the  court  of  common  pleas  is 
sought  by  the  plaintiflfe  in  error.  .\  consideration  of  the  errors 
assigned  requires,  first,  a  determination  of  the  question  whether 
the  information,  on  which  the  plaintiffs  in  error  were  attaehed 
and  brought  to  trial,  charges  facts  siifBcient  to  constitute  con- 
tempt of  court.  Demurrers  to  the  information  were  filed  on 
behalf  of  the  various  parties  chnrKcd  with  contempt,  which  were 
overruled,  and  the  overnding  of  these  demurrers  is  one  of  the 
errors  assigned. 

The  information  is  in  the  following  language: 

"Now  comes  John  A.  Cline,  the  duly  elected,  qualified  and 
acting  proseeutinu'  :.ttorney  of  Cuyahoga  county,  Ohio,  and  in- 
forms the  court  us  follows,  to-wit : 

"That  at  the  Septemlwr  term,  1911,  of  said  court,  the  grand 
.iury  of  said  county  and  state  duly  returned  to  said  court  an 
■indictment  against  the  defendant.  J.  A.  Golner,  duly  charging 
the  said  defendant  Golner  with  having  obtained  by  false  pre- 
tenses, certain  property  belongine  to  one  B.  Q.  Reeves;  that  on 
the  17th  day  of  November.  1311,  said  indictment  was  duly  filed 
in  said  court  in  the  case  of  the  State  of  Ohio  v.  J.  A.  C.  Golner 
et  al,  being  case  No.  -^13  on  the  criminal  docket  of  said  court, 

"That  the  said  defendant  Golner  was  duly  arraigned  and 
entered  a  plea  of  not  guilty  to  said  indictment;  that  thereupon, 
Rftid  case  against  the  said  defendant  Golner  was  set  for  trial  at 
the  Ropteinber  term,  1 91 1 ,  of  said  eonrt,  to-wit  r  on  the  27th  day 
of  November.  1911;  that  on  the  27fb  day  of  Novemher.  1911,  a 
iury  was  duly  summoned,  impaneled  and  awom  in  said  case: 
that  whereupon,  a  trial  of  said  ease  agrainRt  the  defendant  Gol- 
ner was  dulv  had.  which  trial  eommenecd  on  the  27th  d«v  of 
November.  1911.  and  ended  on  the  lltb  day  of  December.  1911. 
when  the  .^u^^'  in  snid  ease,  as  aforeaaid.  returned  a  verdict  to 
said  eonrt  finding  the  defendant.  Golner,  guilty  as  ebarsred  in 
s')id  indictment. 

"That  John  A.  Cline.  nrnsecutine  attornev  an  aforesaid,  pnr- 
ticinafed  as  one  of  counsel  for  the  atate  in  the  trial  of  said  eflw>. 
and  that  one  Samuel  Glnss  was  duly  summoned,  impaneled  an(i 
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swosn  as  one  of  the  jurors  in  said  case,  ■and  sat  aa  sncb  jnror 
on  the  trial  of  aaid  ease,  as  aforesaid. 

"That  on  the  10th  day  of  December,  1911,  and  while  said  case 
against  the  n&id  defendant  Oolner  was  pending  and  on  trial, 
the  said  defendants,  J.  A.  C.  Oolner,  Ed.  S.  Goldstein,  Frank 
Noonan  and  Charles  Woodward,  agreed  and  eonsjpired  to^ 
gether  with  the  intent  then  and  there  to  interfere  with,  obstruct 
and  defeat  the  administration  of  justice  in  said  case;  that  on 
the  said  10th  day  of  December,  1911,  the  said  defendants,  J.  A. 
0.  Golner,  Ed.  S.  Goldstein,  Frank  Noonan  and  Charles  Wood- 
ward, in  furtherance  of  said  unlawful  design,  did  then  and  there 
falsely  pretend  and  represent  to  the  said  Samuel  Glass,  one  of 
the  jurors  in  said  case,  as  aforesaid,  that  the  said  John  A.  Cline, 
prosecuting  attorney  and  counsel  in  said  case,  as  aforesaid, 
wanted  to  see  him,  the  said  Samuel  Glass,  at  his,  the  said  John 
A.  Cline's  residence,  for  the  purpose  of  having  a  personal  inter- 
view with  him  and  that  the  said  John  A.  Cline  had  sent  them 
to  convey  him.  the  aaid  Samnel  Glass,  by  autx)mobile  to  his,  the 
said  John  A.  Cline's,  residence. 

"That  said  representations  made  by  said  defendants  to  the 
said  Samuel  Glass,  as  aforesaid,  were  all  and  singular  false  and 
untrue,  which  the  snid  defendants  then  and  there  well  knew. 

"That  thereupon,  tn-wit.  on  the  said  10th  day  of  December, 
Iflll,  the  said  Samnel  Glass,  believing  that  said  representations 
made  to  him  by  said  defendants,  as  aforesaid,  were  true,  ac- 
companied said  defendnnta  in  an  automobile  to  the  residence  of 
the  said  John  A.  Cline,  at  No.  2276  Murray  Hill  avenue,  S.  E., 
in  the  citv  of  Cleveland,  said  countv  and  state. 

"That  said  defendants.  J.  A.  C.  Golner  and  Fd.  S.  Goldstein, 
Frank  Noonan  jind  Oliarlcs  Woodward,  in  furtherance  of  said 
conspiracy  to  obstmct  the  administration  of  jnstiee  in  said  case 
through  frand  and  decpption,  procured  four  men,  who  wfere 
withnni  knowledge  of  sjiid  ronspiracv,  to  be  present  at  or  near 
the  said  residence  of  the  snid  John  A.  Cline,  so  as  to  be  able  to 
sec  fbc  said  Samuel  Olass  enter  and  leave  said  residence,  and 
give  testimony  thereof  in  said  case  for  the  purpose  of  causing 
a  mistrial  of  snid  case,  or.  in  the  event  that  a  verdict  of  guilty 
were  retnmed  bv  the  jury  in  the  case,  for  the  purpose  of  oh- 
lain!n?.a  new  trial  thereof. 

"That  bv  rcison  of  the  premises,  as  aforesaid,  said  defendants, 
J.  A.  C.  Oolner.  Ed.  S.  Goldstein,  Prank  Noonan  and  Charles 
Woodward  were  then  and  thereby  gnilty  of  obstructing  the 
administration  of  justice,  and  of  contempt  of  this  court,  contrary 
(o  the  statute  in  snch  case  made  and  provided. 

"John  A.  Clinb, 

"Prosecuting  Attorney." 
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Section  12136  of  the  Qeoeral  Code  provides: 

"A  eonrt  or  judge  at  chambers  aumtnarily  may  pnniBb  a  per- 
son goilty  of  misbehDvior  in  the  presence  of,  or  bo  near  the  eonrt 
or  judge,  as  to  obatruct  the  administration  of  justice." 

In  Oswald  on  "Contempt  of  Court,"  page  8,  it  is  said : 
"To  speak  generally,  contempt  of  court  may  be  said  to  be 
constituted  by  any  conduct  that  tends  to  bring  the  aathorit?  and 
administration  of  the  law  into  disrepute  or  disregard,  or  to  inter- 
fere with  or  prejudice  parties  litigant  or  their  witnesses  during 
the  litigation." 

In  Hole  T.  State,  55  0.  S.,  213,  it  was  held  that  remoTing  a 
witness  from  the  county  of  his  residence  where  he  was  under 
subpoena  to  attend  upon  the  trial  of  a  cause  pending,  with  the 
pnr[>ose  and  effect  of  preventing  his  appearance  upon  the  day 
of  trial,  was  a  wrongful  act  which  obstructed  the  administration 
of  justice,  and  was  a  contempt  of  court. 

The  information  here  charfced  facts  constituting  a  conspiracy 
on  the  part  of  fV.v  plaintiffs  in  error  to  interfere  with  and  ob- 
struct the  adminiBtration  of  justice  and  a  carrying  out  of  that 
conspiracy.  The  necessary  result  of  the  acta  attributed  to  the 
plaintiff  in  error  ivoukl  be  to  bring  the  authority  and  adminis- 
nation  of  the  law  into  disrespect  and  disregard  and  hamper  and 
cripple  the  agencies  throufjh  wliich  it  acts.  The  informatinn, 
therefore,  states  facts  which  constitute  a  contempt  of  court. 

Another  error  aKsJencd  hy  the  plaintiffs  in  error  makes  it 
necessary  to  consider  the  evidence  on  which  the  conviction  in 
the  court  below  was  based.  It  is  claimed  by  the  plaintiffs  in 
error  that  the  evidence  did  not  establish  their  guilt  as  charged 
in  the  information,  but  on  the  contrary,  proved  an  innocent  and 
laudable  course  of  conduct  on  their  part. 

The  evidence  shows  that  while  the  plaintiff  in  error  J.  A.  C. 
Golner  was  on  trial  in  the  criminal  branch  of  the  Common  Pleas 
Court  of  Cny.!ilioga  County,  charged  with  obtaining  property 
under  false  pretenses,  he.  with  the  other  plaiatilTs  in  error, 
entered  into  Rn  arrangement  whereby  a  juror  in  that  case  was  to 
be  induced  by  a  fictions  mefwage  to  go  to  the  house  of  the  prose- 
tii^  attorney  engaged  in  trying  the  case  on  behalf  of  the  state. 
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The  plan  contemplated  the  presence  of  witDesaea  who  should  see 
the  juror  enter  the  prosecutor's  house.  The  plaintiff  in  error 
Charles  Woodward,  seems  to  have  l>etD  the  author  of  this  pro- 
gram. Sunday  night,  December  10, 1911,  was  Ihe  time  chraen  for 
its  execution.  On  the  evening  of  that  day  a  meeting  was  held  by 
the  plaintiffs  in  error  at  Woodward's  office,  at  which  Horace 
Neff,  an  attorney  at  law,  was  present.  Mr.  Neff  had  previously 
been  retained  by  the  pkintiff  in  error,  J.  C.  A.  Goiner,  in  con- 
nection, it  appears,  with  the  friminal  case  then  on  trial,  and  at 
this  meeting  the  plan  was  unfolded  and  his  advice  mught  on  the 
l^ality  of  the  transaction.  He  testifies  that  in  substance  his 
opinion,  as  given,  was  that  no  statute  would  be  violated.  Later 
that  evening,  the  plaintiff  in  error,  Frank  Noonan,  in  an  automo- 
bile hired  for  that  purpoiie,  and  operated  hy  one  who  had  no 
knowledge  of  the  plan  being  carried  out.  went  to  the  house  of  the 
juror,  told  him  tliat  Prosecutor  Cline  wauted  to  see  him  on  im- 
portant business,  and  taking  the  juror  into  tlie  car,  drove  across 
the  city  to  the  home  of  Mr.  Cline,  where  the  juror  was  directed 
by  Noonan  to  go  to  t^ie  door  and  cJill  for  the  prosecutor.  In 
the  meantime  the  phiintiff  in  error,  Ed.  S.  Cioldstein,  in  another 
automobile  and  acmnipanie<l  by  Mr.  Neff  and  four  other  men. 
who  knew  nothing  of  what  was  to  happen,  until  later  at  least, 
had  driven  to  the  vi<'iuily  of  Mr.  Ciine's  house  and  were  waiting 
the  arrival  of  the  other  car.  As  soon  as  the  prosecutor  came  to 
the  door  in  answer  to  tlic  call  of  the  juror,  .nil  the  other  parties 
rapidly  disappeared  fpojii  the  neighborhood. 

It  is  claimed  by  plaintiffs  in  error  that  their  only  purpose  in 
conceiving  and  executing  this  affair  was  to  test  the  juror  whom 
they  believed,  on  reasonable  grounds,  tfl  he  subservient  to  the 
prosecuting  attorney  to  such  an  extent  that  he  would  come  at  any 
time  and  to  any  place  tiiat  official  might  summon  him,  and  there- 
by demonstrate  that  he  was  drsfjiialified.  They  as.sert  that  they 
acted  only  after  they  bad  obtained  legal  advine,  and  point  to  the 
fact  that  no  use  was  made  in  the  criminal  case  of  the  visit  of  the 
juror  to  the  home  of  Mr.  ('line  as  evidence  that  no  improper 
motives  animated  them. 

In  a  ease  like  this  the  character  of  the  acts  of  the  parties  in- 
volved, and  the  apparent  purposes  to  be  accomplished,  indicate 


822       CIBGUIT  COURT  BEPOBTS— NEW  SEBt^. 

Gotner  v.  State. [ToL  1»  (NJ.) 

more  aeourately  the  niotiies  of  the  actors  than  their  own  pro- 
testations. 

The  whole  scheme  hs  conceived  and  executed  was  wTongfu!, 
and  there  in  no  room  for  donht  that  the  parties  who  engaged  in 
it  were  well  aware  of  its  donbtfnl  eliaraetcr.  A  j>iror  was  en- 
ticed from  \m  home  Late  at  night  and  by  falsehood  induced  to 
pnt  himself  in  a  (xisition  which  would,  on  its  face,  appear  com- 
promising both  to  him  aud  to  the  prosecuting  attorney.  Wit- 
nesses were  placed  in  such  a  position  that  they  eould  Bee  the 
unsuspecting  juror  and  be  able  to  testify  to  hia  apparent,  but 
not  real,  wrongdoing. 

If  this  elaborate  scheme  had  no  other  purpose  than  to  demon- 
strate the  juror's  snbservieni-y  to  the  prosecutor,  it  is  difficult 
to  see  the  need  of  so  nwiny  witnesses  as  were  engaged  for  the 
occasion.  The  evidence  shows  that  some  other  motive  than  the 
mere  testing  of  the  .juror,  of  whose  allegiance  to  the  prosecutor 
they  seemed  satisfied,  was  back  of  their  plan. 

In  our  opinion,  the  conviction  was  justified  by  the  evidence, 
unless  the  court  erred  in  permitting  the  witness,  Horace  Neff, 
to  testify  Hgainst  the  objection  of  the  plaintiffs  in  error.  It  is 
claimed  that  Mr.  XefT  was,  at  the  lime  of  the  meeting  in  Wood- 
ward's office,  acting  as  ottorney  for  the  plaintiff  in  error,  that 
he  waH  consulted  by  Iheni  upon  this  occasion  as  their  legal  ad- 
viser with  respect  to  the  whole  transaction,  and  that  he  is  dis- 
qualified from  testifying. 

Under  Section  ll-t9:t,  Generiil  Code,  an  attorney  is  preventwl 
from  testifying  concerning  a  communication  made  to  him  by 
his  client  in  that  relation,  or  his  advice  to  his  client. 

The  principles  of  l«w  decisive  of  the  question  involved  in  the 
action  of  the  trial  court  in  permitting  Mr.  Xeff  to  testify,  are 
thoronghly  and  learnedly  disciis-sed  in  Volume  4  of  "Wigmore  on 
Evidence,  Section  2298.  In  this  section  the  author  discussing 
the  privilege  between  client  and  attorney  says; 

"It  has  been  agreed  from  the  beginning  that  the  privilege  can 
not  avail  to  protect  the  client  in  connecting  with  the  attorney  a 
crime  or  other  evil  enterprise ;  and  for  the  logically  sulBeien! 
reason  that  no  such  enterprise  falls  within  the  just  scope  of  the 
relation  between  legal  adviser  and  client." 
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Again,  after  disciissiug  the  reasons  for  Ihe  rule  protecting 
coDfideitces  of  persoos  who  have  already  eoTnmitted  crimes  or 
wrongs,  imparted  to  tlieir  attorneys,  the  author  says: 

'"But  these  reasons  all  cease  to  operate  at  a  certain  point, 
namely,  where  the  desired  advice  refers  not  to  prior  wrongdoing, 
but  to  future  wrongdoing.  From  that  point  onward,  no  pro- 
tection is  called  tor  by  any  of  these  considerations." 

In  Mathews  v.  noagland,  48  N.  J.  Eq.,  455  (21  Atl.,  1054), 
the  rule  is  stated  as  follows: 

"If  the  client  consults  the  lawyer  with  reference  to  the  per- 
petration of  a  crime,  and  they  co-operate  in  effecting  it,  there 
is  no  privilege,  for  it  is  no  part  of  an  attorney's  duty  to  assist 
in  crime;  he  ceases  to  be  counsel  and  becomes  a  criminal.  If 
he  refus&s  to  be  a  party  to  the  act,  still  there  is  no  privilege, 
because  he  can  not  properly  be  consulted  proffissionally  for  ad- 
vice to  aid  in  the  perpetration  of  a  crime.  In  the  case  of  fraud, 
if  it  is  affected  by  the  co-operation  of  the  attorney,  it  falls  within 
the  rule  as  to  crime-  for  their  consultation  to  carry  it  out  is  a 
conspiracy  which,  on  its  accomplishment  by  the  commission  of 
the  overt  act,  becomes  criminal  and  an  indictable  offense." 

In   view  of  the   inherently   wrongful   enterprise   coneemiTig 
which  Mr.  Neff  was  con'iulted,  and  his  own  participation  in  its 
execution,  the  claim  of  the  plaintiffs  in  error  that  he  was  im- . 
properly  permitted  to  testify  over  their  objection  is  not  well 
founded. 

Another  assignment  of  error  is  based  on  the  claim  that  the 
punishment  is  exces.sive.  The  punishment  in  contempt  proceed- 
ings of  this  character  rests  within  the  discretion  of  the  court. 
As  was  said  in  Myert  v.  Thr  Sfatf.  46  O.  S..  491:  "The  dis- 
cretion here  given  is  a  found,  reasonable  discretion,  and  its 
exercise  in  a  case  of  thisTtiiid  is  reviewable." 

The  punishment  inflicted  by  the  trial  court  was  undoubtedjy 
severe,  but  the  offense  was  of  such  a  character  as  to  merit  sever- 
ity, and  it  can  not  be  said  there  was  any  abuse  of  discretion 
by  the  court. 

We  find  no  error  prejudii-ial  to  the  plaintiffs  in  error  in  any 
of  the  matters  assigned  for  error,  and  the  judgment  of  the  court 
of  common  pleas  is  affirmed. 
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PtIKCHASBIL  OF  A  BULL  AFFECTED  WITH  TUBERCULOSIS 
nCRMrTTED  TO  RECOUP  HIS  DAMAGES. 

Court  of  Appeals  Tor  Maboolng  Count;. 

A.  Sif.  Cask  et  al  v.  John  S.  Miller. 

Decided,  March  10,  1914. 

Balei — Repreientation  at  to  Value — Belter  Bound  Although  iieprc- 
tentationt  May  Have  Been  Innocentlv  Made— Owner  of  Prop- 
erty  in  thU  Oaae  Bound  by  Repreientationt  of  Auctioneer. 

When  the  seller  baa  made  representation b  which  were  untrue,  ma 
terlally  affectlog  the  value  of  the  property  sold,  for  the  purpose 
of  Inducing  the  sale,  and  the  purchaser  relying  thereon  made  the 
purchaae;  In  an  action  to  recover  the  purchase  price  of  the 
property  sold,  the  purchaser  can  recoup  the  damages  that  he  has 
sustained  by  reason  of  such  representations,  and  It  Is  Immaterial 
that  they  were  Innocently  made. 

Hine,  Kennedy  i&  ilanckester,  for  plaintiffs  in  error. 
M.  C.  McNab,  contra. 

Pollock,  3.;  METCALt-E,  J.,  and  Norms,  J.,  concur. 

The  defendant  in  error,  J.  S.  MiJler,  brought  an  action  in  the 
court  of  common  pleas  of  this  county  against  the  plaintiffs  in 
error  to  recover  on  a  promissory  note  in  the  sum  of  $210. 

The  defendants  below  answered  alleging  that  $170  of  the 
consideration  for  this  note  was  the  purchase  price  of  a  boll, 
which  defendants  below  had  purchaaed  from  plaintiff  below. 
They  allege  that  they  were  induced  to  purchase  this  animal  by 
the  fraudulent  representations  of  plaintiff  below,  and  further 
that  the  plaintiff  below  through  his  agent,  S.  B.  Parshall,  war- 
ranted this  animal  to  be  sound  and  all  right.  They  further 
allege  that  the  representations  made  by  plaintiff  below  were  not 
true;  that  at  the  time  of  the  sale  of  said  animal  it  then  had 
tuberculosis,  which  was  discovered  shortly  after  the  purchase, 
and  that  defendants  below  were  required  to  slaughter  said  ani- 
mal ;  that  plaintiff  below  was  notified  of  its  condition  the  animal 
tendered  back  and  a  demand  made  that  said  note  be  surrendered, 
which  was  refused. 
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The  defendants  below  ask  damages  in  the  amount  of  the 
parchase  price  named  in  this  note,  and  also  damages  for  the 
care  and  keep  of  this  animal  in  the  sum  of  $20. 

To  this  answer  the  plaintiff  below  replied,  admitting  that 
the  amonnt  of  the  consideration  in  this  note  claimed  was  for 
the  purchase  price  of  this  animal,  and  that  afterwards  the  animal 
was  slaughtered  by  the  defendants  below,  and  deny  the  other 
all^ations  of  the  answer,  and  also  deny  any  wrongdoing  or 
any  liability  on  the  part  of  the  plaintiff  below. 

The  ease  went  to  trial  on  the  issues  raised  between  the  answer 
and  the  reply,  resulting  in  a  verdict  in  favor  of  plaintiff  below. 
This  action  is  prosecuted  to  reverse  that  judgment  for  errors 
which  it  is  claimed  occurred  on  the  trial  of  the  case. 

It  appears  from  the  testimony  that  Miller  was  the  owner  of  a 
herd  of  Jersey  cattle;  that  on  November  9^  1911,  he  offered 
these  cattle  for  sale  at  public  auction,  and  that  defendants  below 
purchased  at  this  sale  the  bull  mentioned  in  the  pleadings,  pay- 
ing therefor  the  sum  of  $170,  and  also  purchasing  another 
animal ;  and  the  note  sued  on  was  given  for  the  purchase  price 
of  these  two  anim&la. 

On  the  30th  and  31st  days  of  October,  prior  to  this  sale,  Mil- 
ler, the  plaintiff  below,  caused  this  herd  of  cattle  to  be  tested 
for  tuberculoais  by  S.  B.  Parshall,  a  veterinary  surgeon.  This 
was  done  by  Miller  to  induce  prospective  purchasers  to  pay  a 
better  price  for  the  cattle ;  he  knowing  that  cattle  of  this  kind 
will  not  readily  sell  unless  such  a  test  has  been  made  and  the 
cattle  found  free  from  this  disease,  or  the  purchaser  is  given  the 
right  after  purchase  to  make  the  test. 

On  the  morning  of  the  sale,  and  just  before  it  was  opened, 
Mr.  Parshall,  under  the  direction  of  Mr.  Miller,  made  the  an- 
nouncement that  all  the  cattle  had  been  tested  for  tuberculosis ; 
that  they  showed  no  reaction,  and  he  exhibited  the  testing  sheet, 
announcing  that  any  one  could  examine  it  who  wished,  and 
handed  it  to  Mr,  Dempsey,  the  auctioneer. 

It  is  unnecessary  to  explain  what  this  testing  consisted  of,  or 
what  it  meant  by  "reaction,"  further  than  to  say  that  persons 
engaged  in  the  <»ttle  business,  would  understand  that  if  the  test 
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showed  no  reaction  the  animal  was  free  from  tnbercnlosis,  but 
that  if  it  showed  reaction  it  was  afflicted  with  that  disease. 

This  test  which  Mr.  Parshall  had  made  for  tuberculosis  is  re- 
garded by  the  authorities  on  that  subject  as  the  moat  accurate 
test  for  determining  whether  cattle  are  afflicted  with  toberco- 
losis,  which  is  known  to  persons  engaged  in  the  cattle  bunness. 

Mr.  Miller,  the  seller,  and  Carr  and  Campbell,  the  purchasers, 
were  experienced  cattle  men  and  understood  that  the  announce- 
ment that  the  cattle  showed  no  reaction  meant  that  they  were  free 
from  tuberculosis.  Defendanta  below  testified  that  they  would 
not  have  purchased  this  animal  except  for  the  representations 
made  by  Mr.  Parshall,  and  that  relying  on  these  representa- 
tions they  believed  the  animal  to  be  free  from  the  disease  of 
tuberculosis. 

Some  time  aftef  the  sale  this  animal  was  removed  to  the  barn 
of  the  defendants  below,  and  on  January  19,  1912,  was  again 
tested  by  Dr.  Frederick,  a  state  official,  for  tuberculosis,  and 
found  to  be  very  badly  afflicted  with  that  disease.  Defendauts 
below  were  ordered  to  quarantine  the  animal,  which  they  did, 
and  they  also  notified  Mr,  Miller  of  the  condition,  offering  to  re- 
turn the  animal.  This  was  declined  by  Kir.  Miller,  and  some  time 
in  March  the  animal  was  slaughtered  by  Dr.  Frederick. 

The  first  error  complained  of  is  the  court's  refusing  to  permit 
the  defendants  to  amend  their  answer  by  making  the  warranty 
extend  to  an  announcement  made  by  the  auctioneer. 

After  the  introduction  of  the  plaintiff's  testimony  the  de- 
fendants called  Judge  J.  B.  Kennedy  and  asbed  the  following 
question: 

"Following  the  statement  made  by  Mr.  Parshall,  what,  if  any, 
statement  was  made  by  Mr.  Dempsey  as  to  the  test  of  these  cattle 
for  tuberi'ulosist" 

This  question  was  objected  to  and  the  objection  sustained  by 
the  court,  and  then  the  defendants  below  asked  leave  to  amend  the 
answer  by  interlineation,  by  inserting  the  name  of  Mr.  Dempsey, 
the  auctioneer,  in  addition  to  Mr.  Parshall,  as  the  agent  of 
plaintiff  in  warranting  the  cattle;  this  was  refused  by  the  court 
and  excepted  to  by  the  defendants.  The  record  shows  that  the 
defendants  expected  the  witness  to  answer  as  follows: 
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"Now,  gentlemen,  I  am  going  to  sell  yon  these  cattle.  These 
cattle  have  been  tuberculin-te^ed  by  Mr.  Parshall,  and  when 
you  buy  them  you  get  a  clean  bill  of  health." 

We  are  unable  to  see  why  this  question  was  not  competent 
under  the  allegations  of  the  answer.  It  would  have  proven 
farther  representations  made  by  the  plaintiff  below  in  order  to 
induce  purchasers  to  bid  upon  these  cattle,  and  should  have  "been 
admitted  without  any  amendment  to  the  petition,  bnt  the  de- 
fendants below  did  not  except  to  this  ruling;  they  only  asked 
leave  to  amend  the  answer  and  excepted  to  the  refusal  to  per- 
mit the  amendment.  This  is  discretionary  with  the  court,  and 
we  do  not  think  the  conrt  violated  his  discretion  in  refusing 
to  permit  the  amendment. 

The  next  error  complained  of  is  that  the  court  erred  in  charg- 
ing in  plaintiff's  sixth  and  seventh  requesta  before  argument, 
that  in  order  to  constitute  fraud,  which  would  be  a  defense  in 
this  case,  the  defendants  must  show  that  the  seller  knew  the  rep- 
resentations to  be  untrue,  or  had  no  reasonable  grounds  for  be- 
lieving them  to  be  true  and  in  repeating  the  same  principle  in 
charge  after  argument. 

The  rule  given  by  the  court  in  these  two  requests,  and  in  the 
charge,  is  the  rule  applicable  in  an  action  to  recover  damages 
caused  by  misrepresentations.  Taylor  v.  Leitk,  26  Ohio  St., 
428;  Gartner  v.  Cormne,  57  Ohio  St.,  246. 

In  this  case  the  plaintiff  is  seeking  to  recover  the  consideration 
for  property  sold  to  the  defendants,  which  as  the  defendants 
claim,  they  were  induced  to  purchase  on  account  of  the  false 
representations  of  the  plaintiff,  and  the  defendants  are  only 
seeking  hy  recoupment  to  recover  in  damages  the  loss  which 
they  sustained  by  reason  of  this  sale  made  to  them. 

"When,  however,  a  person  claima  the  benefit  of  a  contract 
into  which  he  has  induced  another  to  enter  by  means  of  misrep- 
resentations, however  honestly  made,  the  same  principles  can 
not  be  applied.  It  is  then  only  necessary  to  prove  that  the 
representation  was  material  and  substantial,  affecting  the  iden- 
tity vdue  or  character  of  the  subject  matter  of  the  contract, 
that  it  was  false,  that  the  other  party  had  a  right  to  rely  upon 
it  and  that  he  was  induced  by  it  to  make  the  contract,  in  order 
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to  entitle  him  to  relief  either  by  reaeission  of  the  contraet  or  by 
recoupment  in  a  suit  brought  to  enforce  it."  ifulvny  v.  King, 
39  Ohio  St.,  494. 

This  principle  was  again  affirmed  by  our  Supreme  Court  in 
the  case  of  Irtvin  v.  Wilson,  45  Ohio  St.,  436. 

In  the  case  of  Pierce  v.  Tiersck,  40  Ohio  St.,  172,  the  Supreme 
Court  in  the  opinion  say : 

"In  an  action  against  the  mortgagor  for  the  purchase  money, 
his  right  to  set  up  a  counter-claim  for  any  excess  in  price  through 
the  vendor's  misrepresentations  of  the  extent  of  the  property, 
would  be  the  same,  whether  such  representations  were  wilful  or 
innocent. ' ' 

Miller,  the  owner  of  these  cattle,  cai^ed  this  tuberculosis  test 
to  be  made,  and  the  annoimcement  that  it  was  made  and  that 
there  was  no  reaction,  for  the  purpose  of  securing  better  prices 
for  his  cattle  at  this  sale,  and  the  defendants  made  the  purchase 
because  of  and  relying  upon  these  representations.  Both  plaint- 
iff and  the  defendants  lielieved  that  if  these  was  no  reaction  in 
making  this  test,  the  cattle  were  free  from  this  disease. 

"Where  the  seller  makes  material  statements  which  are  untme, 
and  the  purchaser  relies  thereon  in  making  the  purchase,  such 
representations  are  fraudulent,  and  it  is  immaterial  that  the 
seller  believed  them  to  be  true."  KirkpatHck  v.  Reeves  et  al, 
22  N.  E.,  139. 

i 

To  the  same  effect  is  the  case  of  Crowe  v.  Lewin,  95  N,  T.,  423. 

The  Supreme  Court  of  Michigan,  in  the  case  of  Buchanan  t. 
Oouid,  45  Mich.,  481  (8  N.  W.,  73),  in  the  opinion  on  page  74 
say: 

"For  the  purpose  of  recoupment  it  is  quite  immaterial  whether 
as  a  question  of  morals  Could  was  or  was  not  at  fanlt.  The 
right  to  recoup  was  not  dependent  on  it.  There  being  in  fact 
a  misrepresentation,  though  made  innocently,  its  deceptive  in- 
fluence was  as  effective  and  the  consequences  to  Baughman  as 
serious  in  respect  to  actual  damage  as  though  it  had  proceeded 
from  a  vicious  purpose." 

The  plaintiff  below  did  not  intend  any  fraud  in  making  the 
statement  of  which  complaint  is  made,  but  by  that  statement  the 
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defendants  below  were  induced  to  purchase  this  bull  and  lost  the 
considenation  they  agreed  to  pay  for  it.  The  plaintiff  below  is 
now  seeking  to  recover  the  consideration  for  this  contract  into 
which  defendants  below  were  induced  to  enter  by  the  representa- 
tiona  of  plaintiff  below. 

If  this  animal  was  afflicted  by  this  disease  at  the  time  of  the 
sale  these  parties  all  believed  that  this  test  would  have  disclosed 
it,  if  no  mistake  had  been  made  in  making  the  test. 

"An  error  of  fact  takes  place,  either  when  some  fact  which 
really  exists  is  unknown,  or  some  fact  is  supposed  to  exist  which 
really  does  not  exist."    Mowatt  v.  Wr^/kt,  1  Wendell,  360. 

To  permit  the  plaintiff  to  recover  the  purchase  money  for 
this  animal  when  the  sale  was  induced  by  his  representation,  if 
it  was  suffering  from  this  disease  at  the  time,  would  be  permit- 
ting the  plaintiff  to  profit  by  his  own  mistake.  When  a  loss  of 
the  value  of  property  must  be  suffered,  a  party  should  not  be 
permitted  to  escape  that  loss  by  recovering  the  consideration  for 
a  sale  of  the  property  induced  to  be  made  by  his  representation, 
which  proved  to  be  untrue,  even  if  innocently  made. 

For  error  in  giving  the  two  requests  complained  of,  and  this 
error  in  the  charge,  the  judgment  of  the  court  below  is  reversed 
and  remanded  for  further  proceedings  according  to  law.  De- 
fendant in  error  eseepta. 


380       CIRCUIT  COURT  REPORTS— NEW  SERIES. 

Hlllmui  at  al  t.  Realt;  Co.  [Vol.  IS 


RBSnucnON  or  lots  roit.  residence  purposes  only. 

Circuit  Court  or  Cuyahoga  Count;. 
Ida  Hillhan  er  aIi  v.  The  Belt  &  Tebminal  Rbai^tv 

COMP.\NT   BT    AL. 

Decided,  January  22,  1912. 

Ke*trtc(iona— Oenerni  Plan—Xolice  of — CoDuaon  Lav)  Dedication    of 
Btreet—Alvtter  on  Vndedicated  Btreet — Bighti  of. 

1.  In  order  to  entorce  an  alleged  general  plan  for  the  restriction  of  all 

the  lota  in  an  allotment  to  uee  for  residence  purposes  onl;,  It  must 
appear  that  sales  were  made  with  notice  of  the  plan  and  under 
an  agreement,  express  or  Implied,  that  the  plan  was  to  be  carried 
out  with  respect  to  the  lots  sold. 

2.  A  common  law  dedication  of  a  street  ie  not  proved  bj  evidence  that 

the  original  owner  of  the  premises  improved  the  street  and  BOld 
lots  with  reference  to  it,  referring  to  an  unrecorded  plat,  that 
the  cit.v  renamed  the  streel.  placed  a  sign  with  the  new  name  at 
a  corner  of  the  street,  and  gaa  lamps  on  It,  renumbering  and 
cleaning  the  street 

3.  Abutters  upon  an  undedicated  street  have  a  right  to  have  It  kept 

open  snfflclentlj  tor  Ingress  and  egress  to  and  fr<»n  their  lots. 

(7.  !f.  Sheliion  aud  W'ilNom  HoireU.  for  plaintiffs  in  error. 
Kline,  Tolles  4c  Morley,  contra. 

NiMAN,  J.;  Winch,  J.,  and  Marvin.  J.,  concnr. 

The  plaintiflFs  arv  the  ownerg  of  certain  lots  located  in  a  sub- 
division and  allotment  made  about  the  year  1900  by  one  C.  0. 
Evarts,  located  in  the  city  of  Cleveland,  the  plaintiff,  Ida  Hill- 
man,  owninfT  sublot  No.  1 ;  the  plaintiffs,  Henrj-  B.  Ricker  and 
Margaret  A.  Eieker,  owning  siiblot  Xo.  5,  and  the  plaintiff? 
Charles  Olson  and  .Mary  Olson,  owning  sublot  No,  7. 

The  plat  of  the  allotment  as  laid  ont  by  Evnrts  contained  a 
street. designated  therein  as  Du  Broy  street,  running  westerly 
from  Woodland  Hills  avenue  tbiwigh  the  allotment,  and  having 
no  outlet  at  the  west  end,  being  wliat  is  known  as  a  dead  end 
street.  This  strip  of  land  was  graded,  curbed,  paved  and  other- 
wise improved  by  Evarts  before  the  lots  owned  by  plaintiffs 
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were  sold  to  them  or  those  through  whom  they  acquired  title. 
The  plaintiff's  lots  front  on  the  north  side  of  this  street,  and 
were  sold  with  reference  thereto. 

Since  the  plaintiffs  acquired  their  lots  the  defendant,  the 
Belt  &  Terminal  Realty  Company,  bought  all  of  the  lots  on  the 
other  aide  of  Du  Broy  street  and  several  on  the  same  side,  and 
in  1910  further  obtained  from  Evarts  a  conveyance  of  the  land 
within  the  borders  of  said  Du  Broy  street. 

The  defendant  the  Cleveland  Short  Ijine  Railway  Company 
has  obtained  title  from  the  Belt  &  Terminal  Realty  Company, 
to  a  portion  of  these  lots,  and,  it  is  averred  in  the  amended  peti- 
tion, ia  about  to  construct  a  four  track  line  of  steam  railroad 
across  the  same. 

The  defendant,  J.  W.  Smith,  on  July  1,  1908,  purchased  of  the 
Belt  &  Terminal  Realty  Company  a  part  of  the  lots  acquired  by 
it  on  the  southerly  side  of  said  Du  Broy  street,  and  baa  erected 
thereon  a  brick  factory  building  for  the  liusiness  of  sawing, 
dressing,  furnishing  and  selling  stone. 

The  defendant,  W.  H.  'Whitmore,  has  likewise,  under  some 
arrangement,  acquired  a  portion  of  thexe  lots,  and  is  using  them 
for  a  place  of  manufacturing  and  oorapoumiing  oils.  On  the 
south  side  of  said  Du  Broy  street  the  defendant,  the  New  York, 
Chicago  &  St.  Louis  R^ailway  Company,  has  built  a  switch,  which, 
near  the  west  end  of  the  street,  encroaches  upon  the  south  side 
of  the  street.  In  front  of  the  premises  occupied  by  the  manu- 
facturing business  of  the  defendant  Smith,  it  is  upon  the  side- 
walk portion  of  the  street.  No  part  of  the  traveled  portion  of 
the  street  is  interfered  with.  This  switch  is  used  by  those  hav- 
ing manufacturing  concerns  on  the  property  embraced  in  the 
allotment,  and  to  souie  extent,  at  least,  has  been  used  by  others. 

It  is  claimed  by  the  plaintiffs  thfit  at  the  time  Evarts  laid  out 
the  allotment  and  sold  the  lots  owned  by  plaintiffs  he  restricted 
all  the  lots  therein  to  an  exclusively  residence  purpose,  and  that 
the  defendants  and  each  of  them  when  they  acquired  their  re- 
spective portions  had  notice  of  this  restriction. 

It  is  further  claimed  by  the  plaintiffs  that  T>u  Broy  street  be- 
came a  public  street  of  the  city  of  Cleveland,  and  that  the  con- 
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struction  of  the  Bwitch-track  on  a  portion  of  said  street  .is  an 
invasion  of  their  rights.  They  pray  in  their  amended  petition 
that  the  defendants,  and  each  of  them,  be  perpetually  enjomed 
from  makin^f  any  use  of  said  lots,  or  any  of  them,  contrary  to 
said  restriction,  and  from  operating  or  using  said  smtch  track 
along  said  street;  and  that  said  defendants  may  be  required  by 
mandatory  order  to  remove  from  said  lot«  the  factory  building, 
engines,  maehinerj-,  derricks,  switch-tracks,  and  all  other  struc- 
tures, objects  or  buildings  thi^reon  that  violate  in  any  way  said 
restriction. 

It  becomes  necessary,  then,  to  determine  whether  the  allot- 
ment in  question  is  restricted  to  residence  purposes  only. 

The  deeds  from  Evarts  to  such  of  the  plhintiffa  as  acquired 
title  directly  from  him,  and  the  deeds  from  Evarts  conveying 
the  other  lots  owned  by  the  respective  plaintiffs,  contain  no  such 
restriction.  In  no  deed  conveying  any  lot  in  the  allotment  was 
tber«  written  such  a  restrictirtn. 

It  is  asserted  by  the  plaintiffs,  however,  that  Evarts  after 
laying  out  the  allotment  upon  a  general  plan  of  improvement, 
proceeded  to  sell  lots  in  the  subdivision  to  various  persons  upon 
the  representation  and  promises  that  all  of  the  lots  in  said  allot- 
ment should  be  sold  and  uned  for  residence  purposes  only;  that 
sublots  1,  5  and  7  were  sold  by  him  to  the  plaintiffs,  or  their 
predecessors  in  title,  upon  the  express  understanding  and  agree- 
ment that  they  should  be  used  for  residence  purposes  only,  and 
that  all  the  remaininK  lots  in  the  allotment,  all  of  which  were 
then  owned  by  hiin,  shonld  bp  sold  and  used  for  residence  pur- 
poses only;  that  the  plaintiffs,  in  reliance  npon  said  plan  and  in 
accordance  with  said  agreement,  have  improved  their  respective 
lots  with  buildings  used  esclnsivoly  for  residence  purposes. 

It  is  contended  that  these  promispR  and  representations  and 
the  plan  of  improvement  of  said  street  and  property,  imposed 
upon  all  of  the  lots  in  the  allotment  r  restriction  that  they  be 
used  only  for  residi'iice  i)urpo3e8. 

That  an  agreement  restricting  the  use  of  land  may  be  proved 
by  parol  is  laid  down  in  Volume  ]  of  Jones  on  the  Law  of  Real 
Property  and  Conveyancing,  Section  744,  and  the  eases  cited 
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by  the  author  sustain  this  proposition.  In  a  proper  ease  equity 
will  enforce  the  observance  of  jnro]  reBtrietlons.  To  make  such 
a  case  there  must  be  present  certain  elements  which  are  well 
stated  in  an  article  in  fi  Harvard  Law  Review,  280,  where  the 
result  of  the  eases  is  accurately  announced  in  the  following 
language : 

' '  In  order  that  relief  may  be  granted  in  tavor  of  any  one  pur- 
chaser against  another,  there  must  be  Homethiog  more  than  the 
mere  covenant  of  each  purchaser  with  the  vendor ;  and  also  that 
it  must  appear  that  back  of  this  was  some  general  plan  relating 
to  all  the  lands  sold,  intended  for  the  common  advantage  of  the 
■  purchasers,  and  entering;  into  the  consideration  of  the  purchases. 
It  must  also  appear  that  the  sales  were  made  with  notice  of  this 
plan  and  under  an  agreement,  express  or  implied,  that  the  plan 
was  to  be  carried  out  with  respect  to  the  lota  or  to  be  sold  in  pur- 
sufince  of  it.  Any  purchaser  of  a  part  of  this  land  with,  notice 
of  this  plan  or  pnrpose,  is  subject  in  equity  to  the  restrictions 
imposed  for  the  purpose  of  carrying  it  out,  and  has  the  benefit 
of  the  restriction  placed  upon  others  without  regard  to  the 
order  of  their  conveyances." 

In  the  case  at  bar,  the  evidence  relied  upon  to  establish  the 
restriction  fails,  in  our  opinion,  to  mfiasure  up  to  this  test,  and 
we  hold  that  the  defendants  are  not  restricted  in  the  use  of  their 
lots  to  residence  purposes  only. 

This  conclusion  necessarily  disposes  of  the  other  questions  in 
this  ease,  except  the  right  of  the  defendants  to  maintain  and 
operate  the  switch  with  its  pncroachments  upon  Dii  Broy  street. 

The  plat  of  the  allotment  was  never  recorded.  The  street 
was  never  dedicated  to  and  accepted  by  the  city,  unless  there 
was  a  common  law  dedication  by  Evarfs  and  an  implied  accep- 
tance of  the  street  by  the  city.  The  facts  relied  upon  by  the 
plaintiffs  in  support  of  this  view  are  the  platting  of  the  property 
by  Bvarts  on  the  plan  produced  in  evidence,  and  the  sale  of 
lots  bounding  on  the  street  and  referring  to  the  plat;  its  re- 
naming by  the  city  and  placing  of  a  sign  bearing  its  name  "Que- 
bec" at  the  comer  of  said  street  where  it  comes  into  Woodhill 
avenue,  and  by  the  placing  of  gas  lamps  on  said  street,  renum- 
bering the  street  and  cleaning  the  same. 
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In  City  of  Toledo  v.  Converse  et  al.  21  C.  C,  239,  aifirmed  iu 
66  0.  S.,  678,  part  1  of  the  syllalms  is  as  followB : 

"In  order  to  constitute  a  completed  and  valid  dedication  of 
land  to  the  public,  it  must  appear  that  the  owner  of  the  land 
clearly  and  unequivocally  indicated  by  his  words  or  acts  an 
intention  to  dedicate  the  name,  and  there  must  also  be  an  ac- 
ceptance thereof  by  the  pnblic." 

In  Railroad  Co.  v.  VUlage  of  Roget-Hle.  76  O.  S.,  109,  it  was 
held: 

"To  show  the  estahlifihment  of  a  street  hy  a  eonunon  law 
dedication,  it  is  essential  to  prove  clearly  that  the  owner  of  the 
land  intended  ta  donate  it  for  that  use,  and  to  prove  also  an 
aeceptanoe. 

"An  intention  by  a  railroad  oompany  to  dedicate  a  street  is 
not  clearly  shown  by  proof  that  a  way  over  its  tracks  and  un- 
enclosed land^  had  been  used  for  about  forty  years  by  the  pnb- 
lic, when  during  the  entire  time  the  way  was  maintained  by  the 
company,  and  was  used  liy  its  patrons  and  the  use  by  the  piibli'* 
was  merely  permis>;ive. 

"An  acceptance  liy  a  city  or  village  of  the  dedication  of  a 
street  can  not  be  shown  by  proof  of  user  by  the  public,  but  it  is 
essential  that  acts  of  acceptance  by  proper  officials  be  shown." 

The  evidence  fails  to  indicate  clearly  and  unequivocally  an 
intention  on  the  part  of  Evarts  to  dedicate  this  street,  and 
there  is  no  sufficient  evidence  that  the  city  ever  accepted  the 
same. 

The  plaintiffs  can  not,  therefore,  complain  of  the  presence  of 
the  switch  as  an  obstruction  to  a  public  street,  hut  must  stand 
upon  the  peculiar  in,iury,  if  any,  done  to  them,  in  their  property 
rights  in  tiaid  street. 

In  apite  of  the  fact  that  the  street  is  not  a  public  one,  the 
plaintiffs  are  entitled  to  have  it  kept  open  for  access  to  their 
respective  properties,  and  if  such  accem  were  interfered  with 
or  obstructed,  if  would  be  an  invasion  of  their  property  rights, 
which,  under  proper  circumstances,  would  entitle  them  to  an 
injunction.  Ruch  is  not  the  ease,  however.  The  entire  track  is 
on  the  opposite  side  of  the  street  from  their  property  and  en- 
cmaehes  only  slightly  upon  the  street,  where  it  does  at  all.  The 
plaintiffs  have  free  and  nnobstmcted  access  to  their  respective 
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houses  over  the  entire  width  of  the  street  for  the  greater  part 
of  the  way,  and  over  much  more  than  half  of  the  width  of  the 
rest  of  the  way. 

In  Sersog  et  nl  v.  Railway  Co,  ft  al,  6  C.C.(i\.S.),  527,  it  was 
held  that  iujuiiiitioii  would  uot  lie  to  restrain  the  laying  of  a 
spur  track  in  a  public  street,  and  the  holding  was  baaed  on  the 
ground  that  ingress  and  egress  tn  and  from  the  property  of  the 
plaintiff  were  not  interfered  with.  This  ease  was  affirmed  by 
the  Supreme  Court,  without  report,  in  74  0.  S.,  440. 
Tn  Smedes  v.  Railieay,  16  0.  D.,  743,  it  was  held : 
' '  Injunction  will  not  lie  to  restrain  the  laying  of  a  surface  spar 
track  and  the  erection  above  it  of  a  single  open  truss  bridge 
on  the  opposite  side  of  the  street  from  the  plaintiff's  property, 
there  being  no  injury  of  a  special  kind  peculiar  to  him  and  not 
shared  by  him  in  common  with  other  lot  owners  abutting  the 
streets." 

It  waa  also  decided  in  Gurtnin  v.  Rmltcay  Co..  2  N.P.(N.S.), 
411,  that  the  laying  of  a  spnr-track  in  the  street,  as  distinguished 
from  a.track  for  general  railroad  purposes,  is  not  such  a  diver- 
sion of  the  street  from  its  ordinary  uses  as  to  interfere  with  the 
private  rights  of  abutting  owners,  or  beyond  the  power  of  coun- 
cil to  authorize,  and  that  injunction  against  the  laying  of  anch  a 
track  will  not  lie  on  the  petition  of  an  nbutting  property  owner, 
where  it  does  not  appear  that  any  of  hia  rights  or  property  in  the 
street  will  be  materially  interfeicd  with,  and  who  having  notice 
of  the  proposed  construction  did  not  file  hia  petition  for  several 
months,  or  ontil  the  work  was  nearly  completed. 

In  Tiew  of  the  conclusion  stated,  it  is  unnecessary  to  consider 
the  effect  of  the  delay  of  the  plaintiffs  in  beginning  this  action 
until  this  switch  track  was  laid. 

The  relief  sought  by  the  plaintiffs  is  denied,  and  the  amended 
petition  is  dismissed. 
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OOHSmACY  TO  KFRAUD  AN  ABAfOKNWD  WITE. 

Court  of  Appeals  for  Carroll  County. 

Samuel  T.  Iddinos  and  Ai^an  H.  Eujott  t.  Anna 

M.  Whitacbe. 

Decided,  December  16,  1913.. 

Abandoned  Wife—Rishtt  of,  at  a  OredUor  of  Her  Butbana — Attach 
Before  the  Entering  of  Judgment  for  Alimonv—Froperttf  FrtudM- 
tentlv  Tratuferred  in  Effort  to  Defeat  Her  Claim — Coiupiratorx 
Oompelled  to  Reiponi  <n  VamoQet. 

1.  Where  I  and  B  conspire  with  a  hneband  to  defraud  bis  wife  of  her 
right  of  alimony  and  dower  In  the  hneband'a  property,  and  In 
pursuance  thereof,  I,  who  bolda  the  legal  title  to  the  real  estate 
of  the  husband,  la  trust,  conveyed  It  to  B  and  he  mortsaee*  the 
real  estate  tor.  Its  value  to  an  Innocent  mortgaEee,  and  gives  the 
bnsband  the  proceeds  of  the  mortage  debt  to  aid  him  In  con- 
verting bis  pro:,'(>i-t)'  Into  money  and  leave  the  state,  I  and  E 
are  liable  In  damages  to  the  wife  for  the  amount  of  her  Judg- 
ment for  alimony  and  the  present  worth  of  her  dower  Interest, 
not  In  excess  of  the  reasonable  value  of  the  real  estate  so  trans- 

i.  That  the  wife  has  not  obtained  her  Judgment  for  alimony  at  the 
time  of  the  fraudulent  conveyances  of  the  real  estate  will  not 
defeat  the  action. 

McDonald  <6  Oglexee,  for  plaintiflfs  in  error. 
E.  E.  Eckley.  contra. 

Pollock,  J.;  Mbtcalke,  J.,  and  Nobris,  J.,  eoncar. 

The  defendant  in  error  bronght  an  action  in  the  court  of  com- 
mon pleas  of  thiscoiinty  against  the  plaintiffs  in  error  herein, 
Rachel  Iddings  and  Olive  A.  Elliott,  to  recover  a  judgment  for 
damages,  on  the  grounds  that  the  defendants  below  entered  into 
a  conspiracy  with  her  hiisband,  Harvey  B.  Whitacre,  to  cheat 
nnd  defraud  her  by  converting  all  his  property  into  money,  in 
order  to  enable  "Whitacre  to  take  his  money  beyond  the  jorisdic- 
lion  of  the  court,  and  prevent  her  from  recovering  alimony  and 
depriving  her  of  her  right  of  dower  in  her  husband's  real  ealate, 
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lasne  waa  joined  by  separate  answer  of  the  defendants,  a  jury 
was  waived  and  the  case  went  to  trial  to  the  court,  resulting  in 
a  judgment  in  favor  of  the  plaintiff  below  against  Samuel  T. 
Iddings  and  Alban  H.  Elliott,  and  in  favor  of  Rachel  Iddings 
and  Olive  A.  Elliott.  This  action  is  prosecuted  to  reverse  that 
judgment,  on  the  ground  that  it  is  against  the  weight  of  the 
evidence  and  the  law. 

The  £acta  in  this  ease,  gathered  from  the  testimony  introduced 
below,  show  that  Harvey  B.  Whitacre,  then  unmarried,  on  the 
2d  day  of  July,  1906,  transferred  by  general  warranty  deed 
to  Samuel  T.  Iddings  the  real  estate  described  in  the  petition. 
That  this  conveyance  was  made  to  avoid  the  results  that  might 
ensue  from  a  threatened  action  for  slander;  that  at  the  time 
the  deed  was  made  Iddings  executed  an  agreement,  by  which  he 
agreed  to  convey  back  the  real  estate  upon  demand  to  "Whitacre, 
or  his  assigns.  That  at  the  time  of  .this  transaction  there  was 
no  contemplated  contract  of  marriage  existing  between  the 
plaintiff  below  and  Harvey  B.  Whitacre,  but  that  afterwards  on 
November  17,  1908,  they  were  married.  This  marriage  did  not 
prove  agreeable,  and  by  March,  1909,  the  -said  Whitacre  had 
detennine'd  to  abandon  his  wife,  and  for  the  purpose  of  pre- 
venting her  from  subjecting  his  property  to  her  support  or 
payment  of  alimony  or  dower,  he  determined  to  convert  his 
property  into  money,  and  this  purpose  was  known  at  that  time 
to  the  said  Samuel  T.  Iddings.  Iddings  arranged  a  meeting 
between  Whitacre,  Elliott  and  himself:  at  that  meeting  Whitacre 
made  known  his  purpose  of  converting  all  of  his  property  into 
money,  for  the  purpose  of  placing  it  beyond  the  reach  of  his 
wife,  and  he  solicited  EJliott  to  purchase  his  farm  and  take  the 
deed  from  Iddings  direct  to  himself.  Either  at  this  or  a  sub- 
sequent meeting,  "Whitacre,  Iddings  and  Elliott  entered  into  an 
arrangement  by  which  Iddings  and  his  wife  should  transfer 
by  warranty  deed  the  real  estate  owned  by  Whitacre  to  Elliott; 
that  Elliott  was  to  mortgage  it  for  two  thousand  dollars  and 
pay  the  money  to  Whitacre,  which  was  afterwards  done.  This 
was  done  with  the  intention  and  purpose  of  placing  the  property 
of  Whitacre  beyond  the  reach  of  his  wife,  and  depriving  her  ol 
her  marital  rights  in  the  property  of  her  husband. 
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The  notes  and  securities  owned  by  Whitacre  had  some  time 
prior  to  the  making  of  the  deed  for  the  real  estate  been  trans- 
ferred to  Iddings  to  hold  for  Whitaere.  About  the  time  of  these 
negotiations  for  the  transfer  of  the  real  estate  these  notes  and 
securities  were  returned  to  AVhitacre  for  the  purpose  of  con- 
verting them  into  money,  the  intention  of  'Whitacre  to  convert 
the  same  into  money  being  known  to  Iddings  and  Elliott  at 
the  time  of  the  transfer  of  the  real  estate. 

On  May  Ist,  1909,  the  plaintiff  below  commenced  her  action 
against  her  husband,  Whitacre,  and  the  defendants  below  in 
this  action  and  Bower,  the  mortgagee  of  Elliott,  to  obtain  a 
judgment  against  her  husband  for  alimony,  and  to  set  aside  these 
several  conveyances  of  her  husband's  property,  on  the  ground 
that  they  were  made  to  defraud  her.  At  the  bringing  of  that 
action  she  cansed  an  injunction  to  issue  enjoining  the  collection 
of  the  notes  and  seciiritira,  and  enjoining  the  transfer  of  the 
real  estate.  This  action  went  to  trial,  resulting  in  a  judgment 
for  alimony  in  the  sum  of  one  thousand  dollars,  and  costs,  and 
a  decree  setting  aside  the  several  conveyances,  except  the  mort- 
gage to  Bower,  which  was  held  valid.  She  caused  an  execution 
to  issue  and  for  want  of  goods  and  chattelH  on  which  to  levy, 
the  same  was  levied  upon  the  real  estate  described  in  the  petition ; 
she  then  caused  contpmpt  proceedings  to  be  begun  against  her 
husband  for  failure  to  pay  the  alimony  judgment,  but  the  writ 
was  returned  without  service  having  been  made  upon  him,  for 
the  reason  that  he  could  not  be  found  by  the  oSScer  attempting 
to  execute  the  writ. 

Proceedings  were  then  had  to  sell  the  real  estate  and  apply 
the  proceeds  to  the  payment  of  the  mortgage  lien  and  the  judg- 
ment for  alimony,  which  resulted  in  the  sale  of  the  property  for 
the  sum  of  twenty-tbree  hundred  and  twenty  dollars,  which  was 
about  the  full  value  of  the  property,  and  less  than  sufficient  to 
pay  the  costs,  taxes  and  the  mortgage.  leaving  the  judgment  for 
alimony  wholly  unpaid  and  unsatisfied. 

On  the  next  day  after  the  hearing  of  the  testimony  in  the  ali- 
mony proceeding,  and  before  the  judgment  was  announced  by  the 
court.  Harvey  B.  Whitacre  left  the  state  of  Ohio,  taking  with 
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him  in  money  something  over  three  thousand  dollars,  heing  all  of 
hia  property. 

The  defendant,  Samuel  T.  Iddings,  is  the  husband  of  Kachel 
Iddings,  who  is  a  sister  of  Harvey  B.  AVhitaere ;  the  defendant 
Olive  A,  Elliott,  is  the  daughter  of  Whitacre,  by  former  mar- 
riage, and  the  wife  of  Alban  E.  Elliott. 

A  husband,  both  by  common  law  and  the  statutes  of  this  state, 
is  required  to  support  his  wife.  By  the  statute  of  this  state  the 
husband  must  support  himself,  his  wife  and  his  minor  children, 
out  of  his  property  or  by  his  labor.  (General  Code,  Section 
7997.) 

Thus,  the  property  of  the  husband  is  subject  t-o  the  support 
of  his  wife,  except  where  the  rights  of  hova  fde  creditors  inter- 
vene, and  she  can  not  lawfully  be  deprived  of  this  interest  in  her 
husband's  property;  she  is  a  creditor  of  her  husband  to  this 
extent.  The  husband  owes  to  his  wife  the  utmost  good  faith,  and 
it  is  a  fraud  upon  her  for  her  husband  and  others  to  convert  his 
property  into  money  with  the  intention  of  depriving  her  of  her 
right  of  sapport  and  dower  in  his  property.  This  principle  is 
neognixed  by  our  Snpreme  Court,  where  the  contract  of  marriage 
existed  (Ward  v.  Ward,  63  Ohio  St.,  125).  If  stich  is  the  case 
where  the  contract  only  exists,  much  more  should  it  be  the  rule 
where  the  marriage  has  taken  place. 

A  judgment  for  alimony  is  only  the  legal  means  of  compelling 
a  husband,  who  has  abnndoned  his  wife,  to  support  her.  She  is 
just  as  much  a  creditor  and  just  as  murh  entitled  to  the  benefit  of 
his  property  for  her  support  before  a  judgment  for  alimony  is 
entered,  as  she  is  afterwards  to  subject  his  property  to  the  pay- 
ment of  alimony. 

The  property  of  a  debtor  conveyed  in  fraud  of  his  creditors, 
in  the  hands  of  a  frandulent  grantee,  is  subject  to  the  payment 
of  the  claims  of  the  creditors  of  the  debtor,  and  where  the  grantee 
has  placed  the  property  of  the  debtor  beyond  the  reach  of  the 
creditors,  he  is  subject  to  a  personal  judgment  for  the  value  of 
the  property.  This  principle  is  recognized  by  our  Supreme 
Court  in  the  case  of  Donley  v.  ClarJc,  Adm'r,  55th  Ohio  St.,  294. 

In  the  ease  of  Ferguson  v.  Tillman.  12th  N.  W.,  389,  the  court 
went  further  and  laid  down  the  rule  that  where  the  fraudulent 
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(prantee  had  sold  the  property  of  the  debtor,  he  conld  not  be 
protected  for  the  money  or  other  conaideration  he  may  ha%'e 
paid  for  the  transfer  of  the  property  to  him,  as  against  the  credi- 
tors of  the  debtor,  but  was  liable  for  the  full  amount  of  the  pro- 
ceeds of  such  property.  This  is  on  the  principle  that  the  frauda- 
lent  grantee  holds  the  property  in  trust  for  the  creditors  of  his 
grantor,  and  as  trustee  must  account  for  the  full  amount  of  the 
proceeds. 

IddingB,  the  grantee  of  Whitacre,  held  the  real  estate  of  'Whit- 
acre in  trust  for  his  wife,  so  far  as  her  marital  rights  might  re- 
quire the  property.  Elliott,  when  the  property  was  conveyed 
to  him  by  Iddings,  took  it  charged  with  the  same  trust.  Follow- 
ing the  principle  announced  in  the  above  case,  he  must  account 
to  Mrs.  Whitacre  for  so  much  of  the  proceeds  of  the  mortgage 
he  placed  on  the  property  as  her  marital  rights  are  reasonably 
worth.  Iddings  being  a  joint  wrong-doer  with  Elliott,  is  jointly 
liable. 

In  the  case  of  Adams  v.  Page,  7th  Pickering,  541,  it  was  held 
that  an  action  for  conspiracy  would  lie  in  favor  of  a  creditor 
against  his  debtor  and  a  third  person,  who  by  agreement  with  the 
debtor,  had  caused  the  debtor's  property  to  be  attached  on  a 
fictitious  claim,  and  deprived  the  creditor  of  the  payment  of  his 
claim  on  a  subsequent  attachment  of  the  same  property.  This 
was  placed  on  the  ground  that  there  was  an  unlawful  act  in 
causing  the  fictitious  attachment  to  issue,  and  an  injury  by 
depriving  the  creditor  of  the  property  upon  which  he  had  placed 
an  attachment. 

Again  in  the  case  of  Mock  v.  Danforth,  SIst  Am.  Dec.,  468 
(6  Watts,  304),  it  was  held  that: 

"Where  two  persons  conspire  with  a  third  to  defraud  the  lat- 
ter's  creditors,  and  in  pursuance  thereof,  take  an  assignment 
of  his  property,  and  aid  him  in  leaving  the  state,  they  are  liable 
in  an  action  upon  the  case  to  such  creditor. 

"That  the  debt  of  a  creditor  is  not  due  at  the  time  of  the 
conspiracy  is  no  objection  to  such  action." 

It  is  true  that  the  rule  laid  down  in  this  latter  case  has  been 
criticised  and  not  followed  in  many  subsequent  decisions.  The 
reason  given  for  not  following  this,  is  that  the  creditor  had  a 
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right  to  sell  his  property  and  receive  the  purchase  money,  and 
that  the  intention  with  which  it  was  done  could  not  affect  the 
right  to  purchase;  and  further,  that  the  creditors  were  only 
general  creditors  of  the  debtor,  and  had  no  lien  or  claim  on 
the  property,  and  the  loss  or  injury  would  be  too  remote,  con- 
tingent and  uncertain  to  base  an  action  for  damagM. 

The  defendants  below  and  Whitacre  conspired  to  deprive 
plaintiff  of  her  marital  right  of  support  and  dower  in  Whitacre 'a 
real  property.  When  her  husband  had  abandoned  her,  and  she 
was  compelled  to  secure  her  right  of  support  in  a  suit  for  ali- 
mony, she  sought  by  all  the  legal  means  at  her  command  to  sub- 
ject the  real  estate  conveyed  by  the  defendants  in  fraud  of  her 
right  to  the  payment  of  her  alimony. 

But  again,  by  a  statute  of  this  state  a  contract  of  sale  made 
with  intent  to  binder,  delay  or  defraud  a  creditor,  shall  be  void 
as  to  the  creditor  of  such  debtor,  at  the  suit  of  the  creditor 
(Gkoeral  Code,  Section  1U04),  when  the  person  to  whom  such 
sale  was  made  knew  of  such  fraudulent  intent  on  the  part  of 
such  debtor  prior  to  his  purchase  (General  Code,  Section  11105). 

And  further,  our  statute  provides  that  whoever  fraudulently 
makee  a  conveyance  to  defeat  his  creditors  is  guilty  of  an  offense 
(General  Code,  Section  13126).  When  these  plaintiffs  in  error 
were  conspiring  with  Whitacre  to  fraudulently  transfer  his 
property,  and  converted  it  into  money  that  he  might  leave  the 
state,  taking  his  money  with  him,  they  were  conspiring  together 
to  do  an  unlawful  act. 

"It  is  the  pride  of  the  common  law  that  whenever  it  recognizea 
or  creates  a  private  right,  it  gives  a  remedy  for  tha  wilful  viola- 
tion of  it.  *  *  *  It  is  a  sound  principle  that  where  the 
fraudulent  misconduct  of  a  party  occasions  injury  to  the  private 
rights  of  another,  he  shall  be  responsible  in  damages  for  the 
same."    Yates  v.  Joyce,  11  Johns,  136. 

The  wife  has  a  right  of  support  both  by  common  law  and 
statute  from  her  husband  out  of  his  property  or  labor,  and  when 
the  husband  abandoned  his  wife  the  law  enforced  this  r^ht  by 
granting  her  alimony  out  of  her  husband 's  property.  The  plaint- 
iffs in  error,  knowing  that  her  husband  had  abandoned  the  de- 
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fendant  in  error,  fraudulently  conspired  with  him  to  convert 
his  property  into  money,  to  enable  the  husband  to  take  all  of  his 
property  out  of  the  state,  and  deprive  her  of  her  marital  rights 
in  his  property. 

Defendant  in  error  sought  to  subject  the  real  estate  of  her 
husband  to  the  payment  of  her  judgment  for  alimony,  and  waa 
prevented  by  the  fraudnlent  transfers  of  the  property  made  by 
the  plaintifCs  in  error.  By  reason  of  their  fraudulent  miscon- 
duct the  wife  has  lost  her  rights  in  her  husband's  property,  and 
plBintiSs  in  error  are  responsible  in  damages  to  her  to  the 
amount  of  the  loss  o<rcasioned  by  their  misconduct. 

The  defendant  in  error,  Anna  ^I.  'Whitacre,  filed  a  cross-peti- 
tion against  Rachel  Iddings  and  Olive  A.  Elliott,  asking  that  the 
judgment  below  in  favor  of  them  be  reversed.  It  is  sufficient 
to  say  that  no  act  of  conspiracy  is  shown  on  their  part.  No 
doubt  they  know  of  the  reasons  for  these  conveyances,  but  they 
seemed  to  have  taken  no  part  in  the  transaction,  except  that  Mrs. 
Iddings  joined  in  the  deed  with  her  husband  to  Elliott,  and 
Airs.  Elliott  in  the  mortgage  with  her  husband  to  Bower. 

The  judgment  of  the  court  below  is  affirmed. 


CIEOUIT  COURT  REPORTS— NEW  SERIES.       848 

Curaboga  County. 


CONDUCT  AMOUNTWC  TO  MSCONTINUANCB  OF  CAUSE. 

Circuit  Court  ot  Cuyahoga  Coontr. 

Frank  Lyons  v,  C.  C.  McMahon,  Conbtabui,  bt  al. 

Decided,  Januair  22,  1912. 

Jiutice  of  the  Peace— Failure  to  Gall  Case  Within  One  Hour  of  Time 
Bet  tor  Hearinsi—Ditcontinuance. 

It  the  defendant  in  a  Justice  court  action  appears  at  the  time  mentioned 
In  the  summons,  and  remains  for  an  hour  thereafter,  and  the 
plaintiff  does  not  appear,  whereupon  the  defendant  departs  without 
any  action  having  been  taken  In  the  case,  the  result  Is  a  dis- 
continuance of  the  case,  and  the  Justice  has  no  Jurisdiction,  at 
Bome  later  day,  to  enter  Judgment  against  the  defendant. 

F.  P.  Beers  and  Barry  Payer,  for  plaintiff  in  error. 
Stearns,  Chamberlain  (fc  Koyati,  contra, 

NiMAN,  J. ;  WiNCU,  J.,  and  Marvin,  J.,  concur. 

On  Auguat  17,  1911,  James  Thompson  &  Bro.,  a  corporation, 
one  of  the  defendants  in  this  action,  began  suit  against  Frank 
Lyons,  the  plaintiff  here,  in  the  court  of  William  H.  Chapman, 
a  justice  of  the  peace  in  and  for  Cleveland  township,  to  recover 
the  balance  claimed  to  be  due  on  an  account  for  goods  sold  and 
delivered.  Summons  was  duly  issued  and  served  npon  the  de- 
fendant in  said  suit,  requiring  him  to  appear  at  the  city  hall  at 
the  office  of  said  justice  of  the  peace  on  the  16th  day  of  August, 
1911,  at  8:30  o'clock  a.  m.,  to  answer  to  said  suit. 

On  the  day,  and  at  about  the  hour  mentioned  in  the  summons, 
Lyons  went  to  the  office  of  the  justice  of  the  peace,  which  was 
not  open  at  the  time  he  arrived,  but  which  was  opened  a  few 
minutes  after  9  o'clock.  He  had  with  him  the  copy  of  the 
summons  served  upon  him,  which  he  showed  to  the  clerk,*  of 
whom  he  asked  information  concerning  the  case.  The  clerk, 
after  searching  through  his  files  and  failing  to  find  any  file 
envelope  or  other  record  of  the  case,  and  after  speaking  to  the 
justice  himself  about  it,  informed  Lyons,  in  substance,  that  there 
seemed  to  be  no  such  case  there  against  him.     Lyons  remained  in 
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the  court  room  until  after  10  o'clock  and  during  the  time  he 
was  there  no  one  appeared  for  the  plaintKf,  and  the  ease  was  not 
called. 

The  evidencf  is  undisputed  that  on  the  14th  of  August,  two 
days  before  the  time  mentioned  in  the  summons  for  the  defend- 
ant to  appear,  the  attorney  for  the  plaintiff  in  the  action  had 
requested  a  young  man,  who  was  acting  as  assistant  to  the  clerk 
in  the  justice's  office,  to  continue  the  case  to  September  6th,  1911, 
and  that  in  compliance  with  this  request,  there  was  written  on 
the  file  envelope  thereof  a  notation  to  the  effect:  "Continued 
by  consent  to  Sept.  6,  1911.  9:30  a.  m." 

It  appears  from  the  transcript  of  the  justiee's  record  that  on 
September  6th,  1911,  at  9:30  a.  m.,  the  case  was  called,  and  the 
defendant  not  appearing,  judgment  for  $291.81  and  costs  was 
entered  against  him. 

Lyons  had  no  knowledge  of  the  rendition  of  judgment  against 
him  until  C.  C.  McMahon,  a  constable,  the  other  defendant  in 
this  action,  acting  under  an  execution  issued  thereou,  levied  on 
his  personal  property  and  put  a  keeper  in  his  plaee  of  business. 

In  this  action,  which  is  here  on  appeal,  the  plaintiff  seeks 
to  have  the  judgment  rendered  against  him  in  the  justice  court 
declared  void  and  of  no  effect  and  the  defendants  herein  per- 
petually enjoined  from  enforcing  the  same. 

Section  10246  of  the  General  Code,  relating  to  actions  before 
justices  of  the  peace,  provides  as  follows : 

"The  parties  are  entitled  to  one  hour  after  the  time  mentioned 
in  the  summons  for  appearance  in  which  to  appear,  bat  are  not 
bound  to  remain  longer  than  that  time  unless  both  parties  have 
appeared  and  the  justice,  being  present,  is  engaged  in  the  trial 
of  another  cause.  In  such  case  he  may  postpone  the  time  of  ap- 
pearance until  the  close  of  such  trial." 

If  the  defendant  in  a  justice  court  action,  then,  appears  at  the 
time  mentioned  in  the  sununons,  and  remains  for  an  honr  there- 
after, and  the  plaintiff  does  not  appear  and  the  defendant  de- 
parts without  any  action  having  been  taken,  the  result  is  a  dis- 
continuance of  the  case,  and  the  justice  of  the  peace  has  no 
jurisdiction  to  enter  judgment  against  the  defendant  at  some 
later  date. 
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This  is  the  situation  presented  in  the  case  at  bar.  The  plaint- 
iff, Lyons,  complied  with  the  tettna  of  the  statutes,  and  the  judg- 
ment rendered  against  him  on  September  6,  1911,  was  rendered 
without  jurisdiction  over  his  person  and  was  absolutely  void. 

The  attempted  continuance  from  the  hour  mentioned  in  the 
summons  on  Augu.st  16th,  1911,  to  September  6,  1911,  was  of 
no  effect.  It  wan  not  granted  on  application  to  the  justice  of 
the  peace  himself,  but  by  one  who  had  no  ofBcial  standing  of 
any  kind,  nor  was  it  made  by  consent,  as  the  file  envelope  and 
the  transcript  of  the  record,  uncontradicted,  would  indicate. 
While  the  attempted  continuance  was  undoubtedly  made  without 
any  intention  of  deceiving  the  defendant  or  of  taking  any  ad- 
vantage of  hhn,  it  was  done  without  his  knowledge  and  resulted 
in  a  judgment  being  rendered  against  him  without  any  oppor- 
tunity of  making  a  defense. 

When  Lyons  first  discovered  that  a  judgment  had  been  ren- 
dered against  him,  the  statutory  time  for  taking  an  appeal  had 
passed,  and  he  was  also  unable  to  take  advantage  of  the  provi- 
sions of  Section  10377  of  the  General  Code  providing  a  methoa 
of  setting  aside  judgments  irregularly  rendered  before  a  justice 
of  the  peace,  because  of  lapse  of  time.  There  was  no  other 
remedy  at  law  to  avoid  the  effect  of  the  judgment,  and  having 
pleaded  in  his  amended  petition  herein  that  he  has  a  valid  de- 
fense to  the  action  in  which  the  judgment  was  rendered,  and 
sustaining  this  allegation  by  proof,  he  is  entitled  to  the  equi- 
table relief  which  he  seeks,  and  r  decree  is  accordingly  granted 
in  accordance  with  tlie  prayer  of  his  amended  petition. 
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OBLIGATION  TO  MINE  COAL  NOT  RELIEVED  AGAINST  BY 
BURMNG  or  THE  AWUANCES. 

Court  ot  Appeals  lor  MahonlDK  County. 

The  Morris  Coai/  Company  v.  John  A.  Thompson  ft  il. 

Decided,  December  TenD,  1913. 

Action  to  Recover  Royaltiea  on  Vnmined  Cooi — Work  Btoppei  bji  Fire 
—Amount  of  Coal  Remainino  Not  SuPcient  to  Warrant  Expente  ot 
Replacement! — Letsee  Held  lor  Royaltiet  on  Coal  Remaining  in 
(he  around. 

When  a  party  by  his  own  contract  creates  a  duty  or  a  charge  upon 
bimself,  be  Is  bound  to  make  It  good,  It  he  may,  notwithstanding 
any  agreement  by  inevitable  necessity,  because  he  might  have 
provided  against  it  by  his  own  contract.  Hence,  where  a  coal 
mining  compaay,  owning  and  operating  in  mining  coal,  divers 
and  sundry  structures,  including  shaft,  tipple,  scales,  tracks,  and 
all  other  necessary  machinery  and  appliances  on  lands  adjoining 
those  of  the  lessor,  enters  into  a  contract  of  lease  with  the  lessor 
whereby  it  purchases  and  agrees  to  mine  all  the  minable  coal 
underlying  lessor's  farm  of  366  acres,  and  agrees  to  pay  ten  cents 
royalty  for  each  2,000  pounds,  and  after  six  months  to  pay  said 
lessor  an  aggregate  royalty  ot  not  less  than  14,000  until  all  the 
said  minable  coal  has  been  removed  or  paid  for,  and  after  150  acres 
of  said  demised  coal  has  been  mined  and  paid  for,  the  tipple  and 
appliances  by  means  ot  which  satd  coal  waa  mined  and  was  In- 
tended to  be  mined  were  destroyed  by  fire  without  fault  ot  said 
lessee,  and  it  would  be  unprofitable  for  the  said  lessee  to  recon- 
struct the  same  for  the  purpose  ot  mining  the  amount  of  coal  re- 
maining in  said  mine  on  said  land,  and  said  lessee  had  intended  to 
mine  said  coal  through  said  existing  shaft  and  tipple  and  had 
not  otherwise  provided  therefor. 

Held;  That  there  was  no  implied  condition  that  the  destruction  ot 
said  tipple  and  appliances  without  fault  of  the  lessee  should  re- 
lieve It  from  the  obligations  of  said  contract,  but  that  It  waa  still 
bound  to  mine  the  minable  coal  underlying  satd  premises  until  the 
same  was  mined  or  removed  or  pay  the  premium  royalty  provided 
for  In  said  lease. 

Tolles,  Rosentond,  Bell  &  Dugan,  for  plaintiff  in  error. 
B.  P.  Scott,  contra. 
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Pkintiff  in  error  seeks  to  reverse  a  judgment  of  the  court 
of  common  pleas  in  favor  of  the  defendanta  in  error  rendered 
on  a  lease  for  the  sale  of  coal.  The  petition  of  the  plaintifb 
below  sets  up  that  on  the  10th  day  of  November,  1903,  they 
leased,  let  and  granted  to  the  predecessors  of  the  defendant  be- 
low all  the  minable  coal  commonly  known  as  No.  7  vein,  four 
feet  or  over  thick,  underlying  cerbain  premises  which  are  de- 
scribed as  containing  336  acres  more  or  less ;  that  by  the  terms 
of  the  lease  the  lessee  was  to  begin  mining  said  coal  within 
six  months  from  the  date  of  the  same,  aad  from  thence  for- 
ward to  diligently  prosecute  the  mining  without  discrimina- 
tion or  unfairness,  until  all  the  minable  coal  in  said  premises 
should  be  mined,  and  to  pay  for  each  two  thousand  pounds 
of  coal  the  sum  of  ten  cents,  payable  monthly;  that  after  the 
expiration  of  said  six  months  they  should  pay  said  lessors  an 
aggregate  royalty  amounting  to  not  less  than  four  thousand 
dollars,  and  to  continue  to  pay  said  royalties  until  all  said 
coal  had  been  removed  or  paid  for ;  that  the  lessee  continued  to 
mine  said  eoal  until  the  10th  day  of  May,  1910,  when  they 
ceased  and  since  which  time  they  have  refused  to  pay  plaint- 
iff any  sum  whatever,  and  they  ask  to  recover  sach  royalty 
at  four  thousand  dollars  per  year. 

A  copy  of  the  lease  is  attached  to  the  petition  containing 
several  provisions  not  necessary  to  state  except  perhaps  a  pro- 
vision that  if  the  territory  was  exhausted  to  such  an  extent  that 
forty  thousand  tons  of  coal  could  not  be  mined  and  removed 
in  one  year  by  reason  of  "horsebacks"  or  the  thinness  of  coal, 
so  that  it  would  be  impossible  to  produce  forty  thousand  tons 
by  diligent  operation,'  the  lessee  should  be  charged  royalty  only 
upon  the  tonnage  actually  produced. 

To  this  petition  an  amended  answer  is  filed,  setting  np  that 
at  the  time  of  making  the  agreement  mentioned  in  the  petition, 
the  defendant  owned  and  operated  a  coal  mine  known  as  King's 
mine;  that  it  owned  divers  and  sundry  structures  used  in  con- 
nection with  the  operation  of  said  mine,  including  shaft,  tipple, 
hoists,  screens,  scales,  tracks  and  other  machinery  and  appli- 
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ances;  that  this  shaft  and  tipple  and  appliances  were  sitoated 
upon  land  adjoining  the  plaintiiT's  land  mentioned  in  the  peti- 
tion and  about  one  thousand  feet  distant  from  said  lands ;  that 
these  appliances  had  cost  about  forty-six  thousand  dollara,  which 
was  the  reasonable  value  thereof;  that  after  making  said  agree- 
ment the  same  was  improved  until  plaintiff  had  invested  in  said 
shaft,  tipple  and  equipment  about  sixty  thousand  dollars;  that 
beginning  at  the  time  mentioned  in  said  agreement  and  continu- 
ing diligently  and  continually  thereafter  until  the  destruction  of 
said  tipple  and  appliances,  defendant  did  without  discrimination 
or  unfairness,  mine  and  remove  about  one  hundred  and  fifty 
acres  of  the  coal  demised  by  plaintiff,  as  aforesaid,  being  about 
four  hundred  and  fifty  thousand  tons  of  lump  coal;  that  in  said 
agreement  no  surface  was  demised,  let  or  granted  to  defendant, 
nor  was  any  right  or  privilege  to  use  plaintiif 's  land  surface,  or 
any  part  thereof;  that  the  royalty  paid,  ten  cents  per  ton  of 
lump  coal,  was  in  excess  of  the  rate  theretofore  paid  for  mining 
from  said  vein;  that  on  the  7th  day  of  February,  1910,  without 
the  fault  of  defendant  and  against  its  will,  the  whole  of  said 
plant  above  ground  was  destroyed  by  fire;  that  thenceforth  it 
was  impossible  for  the  defendant  to  mine  and  produce  the  coal 
then  remaining  unmined  in  plaintiff's  land;  that  the  said  prop- 
erty has  not  been  replaced  or  restored;  that  because  of  said 
destruction  and  for  no  other  reason,  defendant  quit  said  mine 
and  since  said  time  has  not  operated  the  same  or  any  part  there- 
of, aod  defendant  at  once  removed  its  property  from  and  surren- 
dered possession  of  said  premises  to  the  plaintiff,  and  wholly 
abandoned  the  same ;  that  the  reasonable  cost  of  replacing  said 
destroyed  plant,  or  of  building  the  equivalent  thereof  would 
greatly  exceed  the  reasonable  and  ordinary  profit  which  could  or 
would  be  made  from  mining  and  producing  such  minable  and 
unmined  coal  as  underlying  plaintiff's  aaid  lands,  and  would 
exceed  the  total  amount  of  royalty  payable  to  plaintiff  at  the 
rate  of  four  thousand  dollars  per  annum  during  the  term  or 
years  reasonably  and  ordinarily  required  for  the  mining  of  the 
minable  coal  demised  as  aforesaid  by  the  plaintiff. 

To  this  answer  a  demurrer  was  filed  by  the  plaintiff  which  was 
sustained,  and  the  defendant  not  desiring  to  plead  further, 
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judgment  was  rendered  on  the  pleadings  in  favor  of  plaintiff. 
The  points  claimed  by  the  plaintiff  in  error  in  these  pleadings, 
as  stated  by  brief  of  connsei,  are  as  follows : 

1.  Plant  on  outside  built  and  in  nae  before  and  when  con- 
tract was  made  more  than  nine  years  ago. 

2.  More  than  1,200  acres  opened  up  by  entries  and  under- 
ground working  before  contract  made. 

3.  The  plant  destroyed  was  and  has  been  the  only  existing 
plant  or  approaches  whereby  Thompsons'  coal  could  be  reached. 

4.  No  surface  right  for  a  new  mine  opening  or  for  erecting 
plant  is  given  by  the  contract,  and  there  is  no  mining  plant 
anywhere  on  Thompsons'  land.  In  other  words,  the  plant  can 
not  be  replaced  there. 

5.  Plaintiff  in  error  had  explored  this  territory  and  all  ad- 
jacent territory,  before  the  fire,  and  had  destroyed  all  the  acces- 
sible coal. 

6.  What  remained  unmined,  owned  by  Thompsons  and  others, 
is  not  sufficient  to  warrant  restoration  of  plant. 

7.  The  ten  cent  royalty  was  dictated  because  defendant  in 
error  intended,  and  plaintiff  in  error  expected  to  and  could 
reach  Thompsons'  coal  without  outlay  for  plant  or  entries;  in 
other  words,  through  the  means  at  hand  when  the  contract  was 
made.     In  any  other  view  it  was  excessive. 

8.  The  allegation  of  impossibility  as  a  fact. 

9.  The  mutual  intention  to  mine  and  produce  Thompsons' 
coal  through  and  by  means  of  said  plant  and  not  otherwise. 

10.  That  plaintiff  in  error  has  abandoned  the  coal  granted 
and  has  not  retained  possession. 

Opinion. 

NoBRis,  J. ;  Metcalfe,  J.,  and  Pollock,  J.,  concur. 

It  is  claimed  by  plaintiff  in  error  that  from  the  facta  stated 
in  the  pleadings  there  was  an  implied  condition  that  the  coal 
in  the  land  of  the  plaintiff  below  was  to  be  mined  through  and 
by  means  of  the  shaft  and  tipple  then  in  operation  on  the  ad- 
joining land  theretofore  constructed  by  defendant  below,  and 
that  because  of  the  destruction  by  fire  of  the  tipple  and  appli- 
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ances  without  the  fanlt  of  the  coal  company,  it  was  do  longer 
under  obiigations  to  carry  out  the  agreemest  and  mine  the  coal ; 
that  the  parties  when  they  made  the  contract  bad  this  sitoation 
in  view,  and  that  by  reason  thereof  this  implied  condition  arises, 
and  that  the  performance  of  the  contract  on  the  part  of  the 
coal  company,  while  not  impossible,  this  implied  condition  r»> 
lieves  it  from  liability. 

The  substance  of  this  answer  is  that  it  woald  be  nnprofitable 
for  the  coal  company  to  reconstruct  the  tipple  and  appliances 
destroyed  by  fire  to  remove  the  small  amount  of  coal  atill  re- 
maining in  the  land  of  the  plaintiff  below. 

There  are  numerous  authorities  holding  that  where  the  sub- 
ject-matter of  the  contract  is  destroyed  without  fault  of  the 
parties  so  that  the  contract  is  impossible  of  performance,  there 
is  an  implied  condition  that  the  parties  are  relieved  from  carry- 
ing out  the  contract.  The  earliest  case  that  we  have  found  where 
the  question  is  discussed  is  perhaps  Paradine.  v.  Jove,  1  Alleyn 
Reports,  26,  and  i^bo  reported  in  82  English  Reports  Reprint, 
page  897,  a  very  earty  English  case,  but  the  rule  stated  is  re- 
affirmed in  the  case  of  Atkinson  v.  Ritchie,  10  East,  533,  reported 
in  Vol.  133,  English  R<*ports  Reprint,  877,  and  the  rule  as  stated 
by  Lord  Ellehborough  is  as  follows: 

"When  a  party  by  his  own  contract  creates  a  duty  or  charge 
upon  himself,  he  is  bound  to  make  it  good,  if  he  may,  notwith- 
standing any  accident  by  inevitable  necessity,  because  he  might 
have  provided  against  it  by  his  contract." 

That  rule  is  followed  in  numerous  English  cases,  among 
others,  Sheffield  Water  Works  Company  v.  Carter,  82  B.  D.,  W5, 
and  in  this  country  there  are  many  cases  discussing  the  rule.  Tn 
Krause  v.  Board  of  Trustees,  70  N.  E.,  264,  the  Supreme  Court 
of  Indiana  review  the  authorities  at  length.  That  was  a  case 
where  a  contractor  agreed  to  construct  an  annex  to  a  building 
and  before  the  completion  of  his  contract  the  building  itself 
was  destroyed  by  fire  caused  by  lightning,  and  the  Supreme 
Court  of  Indiana  held  that  he  was  not  liable  for  failure  to  per- 
form his  contract,  and  they  announce  this  principle  in  the  opin- 
ion of  the  court : 
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"As  to  a  general  convenant,  it  is  the  law  that  the  destmction  of 
the  subject  matter  of  the  contract,  thereby  creating  a  physical 
or  natural  impossibility  inherent  in  the  nature  of  the  thing  to 
be  performed,  whether  occasioned  by  vis  major  or  otherwise,  will 
discharge  the  covenant,  provided  the  event  occurred  without 
fault  of  the  covenantor." 

And  they  cite  numerous  authorities  in  support  of  that  princi- 
ple and  Among  others,  the  case  of  Butterfield  v.  Byron,  27  N.  E., 
667  ( 12  L.  B.  A.,  571 ;  25  Am.  State  Rep.,  654) ,  and  the  Supreme 
Court  cites  with  approval  the  principle  we  have  quoted  above 
from  Paradine  v.  Jane.  Another  leading  case  is  Middlesex 
Wafer  Company  v.  Enappman  Whiting  Company,  81  Am.  State 
Rep.,  467,  decided  by  the  Supreme  Court  of  New  Jersey,  and 
quoting  from  the  syllabns : 

""Where  there  is  a  positive  contract  to  do  a  thing  not  in  itself 
unlawful,  the  contractor  must  perform  it,  and  if,  by  unforeseen 
accident  the  performance  is  prevented,  he  must  pay  damages 
for  not  doing  it,  no  distinction  being  made  between  accidents 
that  could  be  foreseen  when  the  contract  was  entered  into,  and 
those  that  could  not  have  been  foreseen. 

"The  performance  of  an  express  eontraet  is  excused  where 
the  continued  existence  of  something  essential  to  the  performance 
is  an  implied  condition  in  the  contract." 

The  learned  court  in  its  opinion  again  refers  to  the  case  oi 
Paradine  v.  Jane,  supra,  as  the  "leading  case  on  the  subject," 
and  cite  the  opinion  of  the  Supreme  Court  of  New  Jersey  in  the 
case  of  Superintendent  v.  Bennett,  27  New  Jersey  Laws,  513 
(72  Am.  Dec.,  373),  as  follows: 

"No  rale  of  law  is  more  firmly  established  by  a  long  chain 
of  decisions  than  this — that  where  a  party  by  his  own  contract, 
creates  a  duty  or  charge  upon  himself  he  is  bound  to  make  it 
good,  if  he  may,  notwithstanding  any  accident  by  inevitable 
necessity,  because  he  might  have  provided  against  it  by  his  con- 
tract; therefore  if  a  lessee  covenant  to  repair  a  house,  though  it 
be  bnmed  by  lightning  or  thrown  down  by  enemies,  yet  he  is 
bound  to  repair  it.  •  •  •  No  matter  bow  harsh  and  ap- 
parently unjnst  in  its  operation  the  rule  may  occasionally  be,  it 
can  not  be  denied  that  it  has  its  foundation  in  good  sense'  and 
inflexible  honesty.    He  that  agrees  to  do  an  act  should  do  it 
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unless  absolutely  impossible.  He  should  provide  against  con- 
tin^ncies  in  his  contract.  Where  one  of  two  innocent  persons 
must  sustain  a  loss,  the  law  easts  it  upon  him  who  has  agreed 
to  sustain  it,  or,  rather,  the  law  leaves  it  where  the  agreement  of 
the  parties  has  put  it.  The  law  will  not  insert,  for  the  benefit  of 
one  of  the  parties,  by  construction,  an  exception,  which  the  par- 
ties have  not,  either  by  design  or  n^lect,  inserted  in  their  en- 
gagement." 

The  learned  judge  refers  to  the  opinion  in  Paradine  v.  Jane, 
supra,  and  says  that  the  mie  in  this  case  has  been  adhered  to 
with  great  tenacity.  See  also  Bacon  v.  Cobb,  45  HI.,  47.  The 
case  of  Dermott  v.  Jones,  2  Wall.,  1,  is  also  cited.  In  the  opinion 
in  that  ease  Mr.  Justice  Swayne  says : 

"It  is  a  well  settled  rule  of  law,  that  if  a  party  by  his  con- 
tract charge  himself  with  an  obligation  possible  to  be  performed, 
he  must  make  it  good  unless  its  performance  is  rendered  im- 
possible by  the  act  of  God,  the  law,  or  the  other  party.  Unfore- 
seen difficulties,  however  great,  will  not  excuse  him." 

To  the  general  rule,  it  is  stated,  there  are  three  exceptions, 
as  follows: 

1.  Where  the  sub-sequent  impossibility  is  imposed  by  law. 

2.  Where  the  continued  existence  of  something  essential  to 
the  performance  is  an  implied  condition  of  the  contract. 

3.  In  contracts  for  personal  services,  in  which  there  is  general- 
ly the  implied  condition  that  the  person  who  is  to  render  the 
service  is  alive  and  not  incapacitated  by  illness. 

The  only  exception  that  could  possibly  apply  here  is  probably 
the  second,  as  fo  where  the  continued  existence  of  something  es- 
sential is  an  implied  condition  to  the  contract.  It  is  stated  that 
that  is  illustrntcd  in  the  case  of  Taylor  v.  Caldwell.  3  Best  &  S.. 
826  (6  En«.  B.  C,  603).  The  defendant  in  that  case  agreed  to 
let  certain  gardens  and  a  music  hall  to  the  plaintii^  for  four 
specified  days  to  come  for  the  purpose  of  giving  a  series  of  con- 
certs. After  the  agreement  was  entered  info  and  before  the  day 
arrived  for  the  first  concert,  the  music  hall  was  accidentally  de- 
stroyed by  fire.  It  was  held  that  as  the  existence  of  the  hall 
was  necessary  for  the  performance  of  the  contract,  the  defend- 
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ants  were  excused  from  liability  in  respect  to  its  performance, 
and  that  no  action  would  lie  against  them. 

We  think  there  is  a  clear  distinction  between  that  class  of 
c8ses  and  the  one  at  bar.  The  coal  mine  itself  was  not  de- 
stroyed. The  only  destruction  was  of  the  tipple  and  appliances 
by  which  the  coal  had  therefore  been  mined,  which  rendered 
the  ftirther  mining  of  the  coal  much  more  expensive.  Dexter  v. 
Norton,  47  N.  T.,  62  (7  .A.m.  Rep.,  415),  cited  by  counsel  for 
plaintiff  in  error  in  this  case  is  referred  to  in  the  learned  opinion 
as  to  the  third  class  of  exceptions  above  referred  to,  but  it  was 
held  in  a  subsequent  case  in  the  same  court  in  an  opinion  de- 
livered by  the  same  judge  that  under  contract  within  a  specified 
time,  the  destruction  by  fire  of  the  plaintiff's  rolling  mill,  which 
prevented  the  defendant  from  completing  its  contract  by  the 
time  fixed  in  the  agreement,  did  not  excuse  even  though  the  ac- 
cident prevented  the  performance.  Booth  v.  Rolling  Mill  Co., 
60  N.  T.,  487. 

We  find  no  case  that  we  think  conflicts  with  the  principle 
Announced  by  the  authorities  cited,  but  we  think  whatever  may 
be  the  law  elsewhere,  it  has  been  settled  by  our  own  Supreme 
Court  against  the  contention  of  the  plaintiff  in  error.  In  the 
case  of  Board  of  Kdnrnlinn  v.  Toirnitrnd,  63  Ohio  St,  514,  it  is 
stated  in  the  syllabus; 

"Inevitable  accident  will  not  excuse  the  performance  of  a 
contract  where  its  essential  purposes  are  still  capable  of  sub- 
stantial accomplishment,  though  literal  performance  has  become 
physically  impossible. 

"When  a  party  has  oup  or  the  other  of  two  modes  of  per- 
performing  a  contract,  and  one  of  them  becomes  impossible  by  the 
act  of  God,  he  is  bound  to  perform  it  in  the  other  mode. ' ' 

It  does  not  appear  in  this  case  in  the  pleadings  that  literal 
performance  of  the  contract  was  impossible.  The  only  claim  on 
the  part  of  the  plaintiff  in  error  is  that  it  would  be  very  ex- 
pensive, and  that  the  coat  remaining'iu  these  lands  could  not 
be  mined  with  profit  in  view  of  the  expense  of  reeonatructinp  the 
tipple.  We  know  of  no  authority,  nnd  none  has  been  cited  to 
UB,  that  relieves  a  party  from  the  obligations  of  a  contract  be- 
cause of  an  inevitable  accident  which  makes  the  performance  of 
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a  contract  aQpro6t&ble.  If  such  a  rale  were  to  be  adopted  where 
would  it  endT  The  coal  company  in  this  ease  had  a  tipple  on 
adjoining  lands  in  such  proximity  to  the  coal  of  the  plaintiff 
below  that  it  could  profitably  mine  the  coal  and  pay  a  greater 
royalty  than  it  otherwise  could  have  proiitably  paid.  Now,  its 
appliances  have  been  destroyed  without  its  fault  and  the  con- 
tinued mining  of  Thompson 's  coal  has  been  rendered  uprofitable 
May  it  thereby  be  relieved  from  the  obligations  of  its  contract ! 
Is  there  an  implied  condition  in  all  contracts  that  the  things 
existing  at  the  time  the  contract  is  made,  and  that  the  means  by 
which  the  contract  is  to  be  performed  shall  continue  until  the 
performance  of  the  contract  t  A  homely  illustration  might  be 
suggested  that  a  party  had  agreed  to  haul  this  coal  to  market ; 
that  he  had  for  that  purpose  a  team  of  hot^es  and  a  wagon,  and, 
that  before  the  complete  performance  of  the  contract  without  his 
fault  these  means  are  destroyed,  and  to  get  another  team  and 
wagon  for  the  purpose  of  hauling  the  balance  of  the  coal  to  mar- 
ket would  make  it  unprofitable.  Is  he  still  liable  on  the  con- 
tract! We  thinb  all  the  authorities  say  that  the  liability  still 
exists.  Coal  Co.  v.  Coal  Co.,  86  Ohio  St.,  140,  is  a  much 
stronger  case  for  relief  from  liability  than  the  one  made  by 
the  plaintiff  in  error,  but  the  Supreme  Court  in  an  exhaustive 
opinion  holds  that  the  lessee  is  not  relieved  from  liability  under 
the  contract  of  lease. 

"We  have  examined  all  the  authoritiea  cited  by  plaintiff  in  error 
and  have  found  none  that  we  think  conflict  with  the  rules  we 
have  here  announced.  It  follows  that  the  judgment  of  the 
court  of  common  pleas  will  be  afBrmed. 
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Fraternal  Inaurance — Falie  Deaigmtion  of  a  Dependent  as  Beneflciarv 
— Renders  Policy  "Whollv  Invalid — Ho  Recovery  May  he  ffai  There- 
on by  Blood  Relative*. 

Where  the  provtelona  of  the  constitution  of  a  rraternal  beneficiary  or- 
ganization are  by  force  of  statutory  law  Imported  Into  and  be- 
come an  integral  part  of  contracts  of  Insurance  leeued  In  accord- 
ance therewith,  and  one  of  these  provlelons  makes  of  no  effect  a 
certificate  ot  iceurance  traeed  upon  an  application  which  contaiDs 
a  false  etatement,  the  naming  by  the  insured  as  hie  beneficiary  of 
one  falsely  designated  as  a  dependent  renders  the  policy  wholly 
void  and  ot  no  effect  oB  initio;  and  an  action  by  the  mother  of  the 
insured,  brought  after  his  death  on  a  policy  so  Issued,  can  not  be 
maintained,  and  all  auma  paid  by  the  insured  in  procuring  and 
maintaining  such  insurance  are  forfeited  and  lapse  into  the  fund 
provided  for  such  contingencies  by  the  laws  of  the  order. 

White,  Johnson  &  Cnniion,  for  plaintiff  in  error. 
E.  P.  Strong  and  Carl  P.  Schulcr,  contra. 

Grant,  J.;  Winch,  J.,  and  Meals,  J,,  concur. 

Error  to  the  court  of  common  pleas. 

The  prayer  of  the  petition  in  error  in  this  cause  is  for  a  re- 
versal of  the  judgment  of  the  court  of  common  pleas  of  this 
county  in  favor  of  the  defendant  in  error,  plaintiff  below. 

Although  as  to  position  the  parties  here  are  in  the  reverse 
order  of  that  held  by  them  in  the  trial  court,  wc  shall  hereafter, 
for  the  saie  of  clearness,  designate  them  as  they  were  there  in 
this  respect. 

For  substance,  the  allegations  of  error  in  the  petition  are  in- 
cluded in  the  first,  namely,  that  ng  evidence  should  have  gone 


COURT  OF  APPEALS. 


Woodmen  of  the  World  v.  Gallagher.      [Vol.  19  (N.S.) 

4o  the  jury  at  all,  and  that  upon  the  pleadinge  and  admitted 
facts  there  should  have  been  no  recovery  by  the  plaintiff. 

Those  facts,  so  far  as  they  are  material  here,  are  as  follows: 

The  defendant  is  n  fraternal  beneficiary  organization,  incor- 
porated under  the  laws  of  Nebraska.  It  has  no  capital  stock, 
and  its  activities  are  exerted  wholly  for  the  mutual  benefit  of 
its  members  and  their  families.  It  is  a  corporation  not  for 
profit,  and  it  has  a  lodge  system  ;  it  proceeds  under  certain  rittial- 
ifltic  forms  and  its  mode  of  government  is  representative.  It 
has  a  fund  out  of  which  benefits  may  be  paid  to  the  beneficiaries 
of  such  of  it«  deceased  members  as  have  complied  with  the  con- 
ditions imposed  by  its  constitution,  rules  regulations  and  laws. 

In  evidence  of  the  right  to  i>articipate  in  the  benefits  men- 
tioned, the  organization  issues  certificates  entitling  those  bene- 
ficiaries who  come  within  their  provisions  to  recover  their  proper 
amounts.  The  application  for  the  benefit  insurance  in  each  case, 
and  also  the  constitution  and' laws  of  the  order,  become  and 
are  a  part  of  the  contract  evidenced  by  the  certiiieate. 

The  following  parts  of  the  constitution  and  laws  referred  to 
are  essential  to  an  understanding  of  this  case : 

"Section  3.  The  objects  of  the  order  shall  be  to  combine 
white  male  persons  of  sound  bodily  health,  exemplary  habits 
and  good  moral  character,  between  the  ages  of  eighteen  and 
fifty-two  years,  into  n  secret,  fraternal,  beneficiary  and  benevo- 
lent order ;  provide  funds  for  their  relief ;  comfort  the  sick  and 
■cheer  the  unfortunate  by  attentive  ministrations  in  time  of  sor- 
row and  distress;  promote  fraternal  love  and  unity,  create  a 
fund  from  which,  on  reasonable  and  satisfactory  proof  of  death 
of  a  beneficiary  inember,  who  has  complied  with  all  the  require- 
ments of  the  order,  there  shall  be  paid  a  sum  not  to  exceed  three 
thousand  dollars  ($3,000)  to  ike  person  or  -persons  named  in  fcw 
certificate  as  beneficiary  or  beneficiaries,  which  beneficiary  or 
beneficiaries  shall  be  his  mfe,  ckildren,  adopted  children,  parents 
brothers,  sisters  or  other  blood  relations,  or  to  persons  dependent 
upon  the  member. 

"The  name  or  names  of  the  beneficiary  or  beneficiaries  shall 
he  written  in  every  heneficiary  certificate  issued.  In  case  such 
benefits  are  payable  to  one  of  the  relations  named  herein,  who 
shall,  at  the  time  of  the  death  of  a  member,  be  also  deceased  and 
new  designation  has  been  made  as  hereinafter  provided  during 
life,  the  benefits  shall  he  due  and  payable  to  the  member's  next 
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living  relation  in  the  order  named  in  this  section ;  if  there  be 
no  such  relative  surviving,  then  said  benefits  Bball.  be  forfeited 
to  and  remain  in  the  beneficiary  fund." 

Section  60  of  the  Constitution  provides : 

"Section  60.  The  following  conditions  shall  be  made  a  part 
of  every  beneficiary  certificate  and  shall  be  binding  on  both 
member  and  order : 

"First.  This  certificate  is  issued  in  consideration  of  the  rep- 
resentations, warranties  and  agreements  made  by  the  person 
named  herein  in  his  application  to  become  a  member,  and  in 
consideration  of  the  payment  made  when  introduced  in  pre- 
scribed form,     •     •     • 

"Fourth.  •  "  •  If  any  of  the  statements  or  declarations 
ID  the  application  for  membership  and  upon  the  faith  of  which 
this  certificate  was  issued,  shall  he  found  in  any  respect  untrue, 
this  certificate  shall  be  null  and  void  and  of  no  effect,  and  all 
moneys  which  shall  have  been  paid  and  all  r^hts  and  benefits 
which  have  accrued  on  account  of  this  certificate  shall  be  abso- 
lutely forfeited  without  notice  or  service." 

Section  66  of  the  constitution  provides  among  other  things: 

"If  the  statements  or  declarations  in  his  application  for  mem- 
bership shall  be  in  any  respect  untrue,  his  certificate  shall  be 
null  and  void  and  of  no  effect,  and  all  money  which  shall  have 
been  paid,  and  all  rights  and  benefits  which  may  have  accrued 
on  account  of  his  certificate  shall  he  absolutely  forfeited  without 
notice  or  service." 

Section  69  provides: 

"No  oflScer,  employee,  or  agent  of  the  sovereign  camp,  or  of 
any  camp,  has  the  power,  right  or  authority  to  waive  any  of 
the  conditions  upon  which  beneficiary  certificates  are  issued, 
or  to  change,  vary  or  waive  any  of  the  provisions  of  this  consti- 
tution or  these  laws.  Kach  and  every  beneficiary  certificate  is 
issued  only  upon  the  conditions  stated  in  and  snb;ject  to  the 
constitution  and  laws,  then  in  force  or  thereafter  enacted." 

The  certificate  sued  upon  jn  this  action  was  issued  to  Patrick 
F.  McGinty.  The  named  beneficiary  in  it  was  James  F.  OauI. 
The  relationship  of  the  latter  to  the  insurance  sought  to  be  af- 
fected is  stated  in  McGinty 's  application,  as  follows: 
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"I  hereby  direct  that  the  amount  of  the  beneficiary  fund,  to 
which  my  beneficiaries  may  be  entitled  at  ray  death,  shall  be 
paid  to  Jamee  F.  Qaul,  related  to  rae  as  dependent.  If  said 
beneficiary  should  not  survive  me,  same  shall  be  paid  to  my 
nearest  surviving  relative  in  the  order  named  in  the  constitu- 
tion and  laws  of  the  order." 

The  application  also  contained  the  following  language : 

"I  hereby  consent  and  agree  that  this  application,  conmBting 
of  two  pages,  to  each,  of  wkick  1  have  attacked  my  signature, 
the  examining  physician's  report  and  all  the  provisions  of  the 
constitution  and  laws  of  the  order,  now  in  force  or  that  may 
hereafter  be  adopted,  shall  constitute  the  basis  for  and  form  a 
part  of  any  beneficiary  certificate  that  may  be  issued  to  me  by 
the  Sovereign  Gamp  of  the  Woodmen  of  the  World,  whether 
printed  or  referred  to  therein  or  not. 

"I  hereby  waive  the  attaching  of  copies  thereof  to  said  cer- 
tificate ;  and  I  further  waive  the  provisions  of  all  statutory  laws 
and  court  decisions  in  relation  thereto.  •  *  •  I  hereby 
certify,  agree  and  warrant  that  all  the  statements,  representa- 
tions and  answers  made  by  me  in  this  application,  consisting  of 
two  pages  as  aforesaid,  are  full,  complete  and  true,  whether 
written  by  my  own  hand  or  not;  and  I  agree  that  any  untrue 
statements  or  answers  made  by  me  In  this  application  •  "  " 
intentional  or  otherwise  •  •  '  or  if  I  fail  to  comply  with 
the  laws,  rules  and  usuages  of  the  order,  now  in  force  or  here- 
after adopted,  my  beneficiary  certificate  shall  become  void  and 
all  rights  of  any  person  or  persons  thereunder,  shall  be  for- 
feited. ' ' 

This  application  is  signed  by  McGinty  at  the  foot  of  each 
page. 

The  certificate  issued  on  Ibis  application  states: 

"This  certificate  is  isued  and  accepted  subject  to  all  of  the 
conditions  on  the  back  hereof  and  subject  to  all  of  the  laws, 
rules  and  regulations  of  this  Fraternity  now  in  force  or  that 
may  hereafter  be  enacted,  and  shall  be  null  and  void  if  said 
sovereign  does  not  comply  with  all  of  the  laws,  rules  and  regu- 
lations of  the  Sovereign  Camp  of  the  Woodmen  of  the  World, 
that  are  now  in  force  or  which  may  hereafter  be  enacted,  and 
with  the  by-laws  of  the  camp  of  which  he  is  a  member. " 

To  this  certificate  is  attached  this  statement: 
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' '  I  read  the  above  certificate  No.  21056  of  the  Sovereign  Camp 
of  the  Woodmen  of  the  World,  and  the  conditions  therein,  and 
hereby  agree  to  and  accept  the  same  as  a  member  of  Camp  No. 
42,  state  of  Ohio,  this  22d  day  of  October,  1906,  and  warrant 
that  I  am  in  good  health  at  this  time  and  that  all  the  require- 
ments of  Section  58  of  the  constitution  and  laws  of  tiie  order  have 
been  complied  with." 

This  is  signed  by  Mr.  McOinty,  and  witnessed  by  the  Clerk  of 
the  Camp.    On  the  back  of  this  certificate  is  the  following: 
' '  Conditions  Refebsed  to  and  Made  a  Part  of  this  Cebtifioate. 

"Ist.  This  certificate  is  issued  in  consideration  of  the  rep- 
resentations, agreements  and  warranties  made  by  the  person 
named  herein,  in  his  application  to  become  a  member;     •     •     • 

"The  foregoing  provisions  are  hereby  made  a  part  of  the  con- 
sideration for  and  are  conditions  precedent  to  the  payment  of 
benefits  nnder  this  certificate.     •     •     * 

' '  If  any  of  the  statements  or  declarations  in  the  applictation 
for  membership  and  upon  the  faith  of  which  this  certificate  was 
issued,  shall  be  found  in  any  respect  untme,  this  certificate  shall 
be  null  and  void  and  of  no  effect,  and  all  moneys  which  shall 
have  been  paid,  and  all  rights  and  benefits  which  have  occrued 
on  account  of  this  certificate  shall  be  absolutely  forfeited  with- 
out notice  or  service." 

Gaul,  the  person  named  in  the  application  and  also  in  the 
certificate  issued  upon  it,  was  not  a  dependent  and  the  state- 
ment to  that  effect  was  false.  The  plaintiff,  Bridget  Qallagher, 
is,  literally,  a  stranger-in-law  to  the  contract  she  sues  on — her 
name  appearing  nowhere  in  it,  either  as  a  party  to  it  or  as  a 
dffi^piated  person  to  share  in  its  benefits. 

The  claim  of  the  plaintiff  is  that  notwithstanding  this,  she 
being  the  mother  of  McGinty  may  recover  upon  the  certificate, 
McQinty  being  now  dead. 

On  the  contrary,  the  defendant  contends  that  the  false  state- 
ment avoids  the  obligations  of  the  certificate,  defeats  all  right 
of  recovery  upon  it,  and  causes  the  amount  that  would  other- 
wise be  coming  to  a  proper  beneficiary,  and  all  sums  paid  in 
procuring  and  maintaining  the  insurance,  to  be  forfeited  and 
to  lapse  int«  the  fund  provided  for  such  contingencies  by  the 
laws  of  the  order. 
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The  foregoing  facts  and  the  statement  of  the  issue  betweeD 
the  parties  are  not  disputed. 

Over  the  objection  of  the  defendant,  testimony  was  permitted 
to  be  introduced  and  the  case  was  submitted  to  the  jury  by  the 
trial  court.  A  verdict  for  the  plaintiff  was  had  for  the  full 
amount  of  the  benefit  named  in  the  certificate,  with  interest,  and 
a  motion  for  a  new  trial  being  overruled  .judgment  was  entered 
accordingly. 

The  same  issue  tliat  was  before  the  court  below  is  before  us. 
If  the  contention  of  the  defendant  was  right,  there  was  no  case 
to  go  to  the  jury  and  it  should  not  have  been  submitted  to  the 
jury  at  all. 

With  some  reluctance,  but  in  the  fulfilment  of  our  duty,  we 
have  concluded  that  the  law  of  Ohio  has  been  sufiiciently  de- 
clared to  settle  this  question  and  that  it  does  settle  it,  and  that 
we  may  not  in  this  case  depart  from  the  somewhat  narrow 
and  rigid  path  marked  out  for  us. 

This  conclusion  renders  it  unnecessary  for  us  to  examine  the 
formidable  array  of  authorities,  so  industriously  marshalled 
from  other  states  in  the  briefs,  and  so  ably  discussed  at  the  bar. 

The  General  Code  of  Ohio,  Section  9467,  provides : 

"The  payment  of  death  benefits  shall  be  confined  to  the 
family,  heirs,  relatives  by  blood,  marriage  or  legal  adoption, 

affianced  husband  or  affianced  wife,  or  to  a  person  or  persons 
dependent  on  the  member." 

Section  9469  says: 

"Every  certificate  issued  by  the  association  •  •  •  ^lall 
provide  that  the  certificate,  the  charter  or  articles  of  association, 
the  Constitution  and  laws  of  the  association,  and  the  application 
for  membership,  medical  examination  signed  by  the  applicant, 
shall  constitute  the  contract  between  the  association  and  the 
member." 

We  are  not,  therefore,  left  in  any  doubt  as  to  the  tact  that 
the  application  and  those  portions  of  the  constitution  which  we 
have  quoted,  are  l)y  force  of  positive  law  imported  into,  and 
have  become  integral  parts  of  the  contract  of  insurance  evi- 
denced by  the  certificate  sued  on,  to  be  construed  and  applied 
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and  given  binding  force,  whenever  they  are  applicable,  as  in 
other  contracts,  unless  their  application  is  limited  or  modified  by 
some  other  and  controlling  countervailing  enactment,  Qermaii 
Fire  Ins.  Co.  v.  Schill,  69  0.  S.,  136,  139 ;  West  et  al  v.  Ins.  Co., 
27  0.  S.,  1;  Traveler's  Ins.  Co.  v.  Myers.  62  0.  S.,  529. 

It  is  to  be  remembered  that  this  is  not  a  case  in  which  the  order 
admits  its  obligation  to  pay  the  benefit  to  some  one,  and  is  a 
mere  stakeholder  or  interpleader.  Nor  again,  is  it  a  case  where 
the  certificate  contains  no  self-executing  provision  for  forfeiture, 
following  upon  a  false  statement,  nor  where  the  statement 
amounts  to  no  more  than  a  direction  or  representation,  not  de- 
clared by  the  contract  itself  to  be  a  warranty.  Nor  yet  is  it  a 
case  where  a  valid  designation,  and  therefore  a  valid  contract, 
was  made  in  the  first  place  with  a  change  later  to  an  invalid 
designation.  And  it  is  not  a  case  where  the  constitution  and 
laws  of  the  order  do  not  become  a  part  of  the  contract,  either 
by  force  of  the  contract  itself,  or  by  the  compulsion  of  a  statute. 

It  is  a  case  of  ordinary  contractual  origin  and  relations,  in 
which  the  language  of  the  contract  is  plain,  clear  and  nnam- 
biguou)!,  and  not  open  to  enlai^ement  or  diminution  by  eon- 
atmction,  unless  it  is  to  be  aided  by  some  coercive  consideration 
to  which  we  have  not  so  far  in  this  discussion  referred.  That 
language,  at  the  crucial  point  of  contact,  is  this: 

"I  hereby  certify,  agree  and  warrant  that  all  the  statements, 
representations  and  answers  made  by  me  in  this  application, 
•  •  "  are  full,  complete  and  true  •  •  •  and  I  agree  that 
if  any  untrue  statements  or  answers  are  made  by  me  in  this 
application,  *  •  •  my  beneficiary  certificate  shall  become 
void  and  all  rights  of  any  person  or  persons  thereunder,  shall 
be  forfeited." 

By  Sections  60  and  66  of  the  constitution  of  the  order — they 
being  by  agreement  and  by  statute  a  part  of  the  contract  sued 
on  here — a  forfeiture  in  ease  of  an  untrue  answer,  is  denounced 
in  terms  equally  explicit. 

By  Section  3,  also  above  quoted,  in  case  of  a  failed  designa- 
tion, with  no  substituted  allowable  designation — and  it  would 
follow,  we  are  bound  to  suppose,  also  upon  an  impossible  deslgna- 
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tion — ^the  declaration  of  a  forfeiture  is  just  as  emphatic,  with 
an  added  provision  for  the  lapsing  of  benefits  sft  forfeited  into 
the  general  beneficiary  fund  of  the  order. 

Prior  to  the  enactment  in  Ohio  of  a  statute  presently  to  be 
mentioned,  the  law  of  the  state  in  regard  to  how  this  question  of 
the  construction  of  statements  in  applications  for  insurance, 
in  cases  where  the  parties  have  by  their  contract  agreed  that 
they  are  to  be  deemed  warranties,  was,  we  think  tolerably  well 
settled.  Its  conclusion  was  that  it  would  leave  the  parties  where 
they  had  left  themselves. 

Without  canvassing  the  decisions  of  our  Supreme  Court  in 
this  respect  along  the  lines  of  development,  it  will  be  enough 
for  present  purposes  to  call  attention  to  the  case  of  Insurance 
Co.  V.  Pyle,  44  0.  S.,  19.  In  that  case  the  question  to  be  deter- 
mined arose  upon  a  paragraph  in  the  application  for  a  policy  of 
life  insurance,  which  was  in  these  words: 

"  It  is  hereby  declared  and  warranted  that  the  above  are  fair 
and  true  answers  to  the  foregoing  questions ;  and  it  is  acknowl- 
edged and  agreed  by  the  undersigned  that  this  application  shall 
form  a  part  of  the  contract  of  insurance,  and  that  if  there  be, 
in  any  of  the  answers  herein  made,  any  untrue  or  evasive  state- 
ments, or  any  misrepresentations,  or  concealments  of  facts,  then 
any  policy  granted  upou  this  application  shall  be  null  and  void ; 
and  all  payments  made  thereon  shall  be  forfeited  to  the  com- 
pany." 

It 

The  court,  when  it  came  to  deal  with  the  ease  put  the  issue 
in  this  clear  language:  "Did  the  policy  ever  attach,  or  was  it 
ever  valid  t" 

It  was  admitted  in  the  opinion  that  the  avoidance  of  the  policy 
was  sought  on  the  ground  of  "untrue  statements,  innocently 
made"  by  the  applicant. 

The  question  thus  propounded  by  itself  to  itself,  the  court 
answered  as  follows : 

"In  this  case  the  (trial)  court  did  not  srr  in  holding  that  the 
policy  'is  wholly  void  and  of  no  effect  whatever,  and  was  so 
from  the  moment  it  was  issued.'  " 

In  its  opinion  in  the  ease  the  court  quotes  with  approval  the 
following  language  from  Jeffries  v.  Life  Ins.  Co.,  22  Wall.,  47: 
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"Any  answer  untrue  in  fact,  and  known  by  the  applicant  for 
insurance  to  be  so,  avoids  the  policy,  irreapectiTe  of  the  qaestion 
of  the  materiality  of  the  ajiswer  given  to  the  ri^,     •     •     • 

"Nothing  can  be  more  simple.  If  he  makes  any  statement  in 
the  application,  it  must  be  true.  If  he  makes  any  declaration 
in  the  application,  it  must  be  true.  A  faithful  performance  of 
this  agreement  is  tnflde  a  exprem  condition  to  the  existence  of 
a  liability  on  the  part  of  the  company." 

And  the  following  also,  from  Aetna  Life  Int.  Co.  v.  f ranee, 
91  U.  S.,  510: 

"The  company  was  not  liable  if  the  statements  made  by  the 
insured  were  not  true.  The  agreement  of  the  parties  that  the 
statements  were  absolutely  true,  and  that  their  falsity  in  any 
respect  should  avoid  the  policy,  removes  the  question  of  their 
materiality  from  the  consideration  of  the  court  or  jury." 

And  this,  from  The  Co-Operative  Life  Assn.  v.  LeFlore,  53 
Mias.,1: 

"A  contract  of  insurance,  like  other  contract,  is  avoided  by 
an  untrue  statement  by  either  party  as  to  a  matter  vital  to  the 
agreement,  though  there  be  no  intentional  fraud  in  the  misrep- 
resentation." 

And  again,  the  following  from  Foot  v.  Aetna  Life  Ins.  Co., 
61  N.  T.,  571: 

"If  a  policy  of  insurance  declare  that  the  statements  made 
in  the  application  shall  be  part  and  parcel  of  the  policy,  such 
statements  become  warranties  and  must  be  true,  whether  mater- 
ial or  not." 

And  this  aUo,  from  Clark  v.  Manufacturer's  Ins.  Co.,  2  Wood 
&M.,  472: 

"A  warrant  is  generally  a  stipulation  made  and  described 
in  the  policy  itself,  and  must  be  complied  with,  whether  material 
or  not.  •  •  •  Where  a  material  fact  is  suppressed  in  such 
representations,  the  insurance  is  avoided,  and  the  policy  does 
not  attach,  whether  the  suppression  happens  by  neglect  or 
fraud." 

And  at  last  the  court,  after  its  approval  of  these  and  other 
authorities  of  like  import,  sums  up  and  fixes  the  law  of  the  case, 
in  the  ayllabuB,  thus : 
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"1.  The  provisions  of  life  idsuranee  policy  are  cotutmed  and 
applied  like  the  terms  of  any  other  contract,  and  auch  proTisionB 
may  render  the  policy  void,  ab  initio,  by  the  termB  of  the  same 
and  the  failure  of  warranty. 

"2.  When  a  life  policy  is  issued  and  accepted  upon  the  ex- 
pressed condition  that  the  answers  and  statements  of  the  ap- 
plication are  warranted  true  in  all  respects,  and  tliat  if  the 
policy  be  obtained  by  any  untrue  answer  or  statement,  or  by  any 
fraud,  misrepresentation  or  concealment,  'the  policy  ahall  be 
absolutely  full  and  void';  and  aa  to  matters  material  to  the  ri^ 
some  of  the  answers  and  statements  are  untrue  in  fact,  though 
made  without  actual  fraud  and  under  an  innocent  misapprehen- 
sion of  the  purport  of  the  questions  and  answers,  no  contract  of 
insurance  is  thereby  made,  and  the  policy  does  not  attach,  but 
it  is  void,  ab  initio." 

In  the  eaae  at  bar  we  conceive  the  untrue  statement  to  be 
material.  It  consisted  in  the  applicant  undertaking  to  create 
by  it  the  relation  of  dependent,  a  relation  which  if  established 
would  confer  the  right  of  recovery  under  the  certificate  on  the 
named  beneficiary,  but  if  false  no  such  right  would  accrue.  The 
truth  or  falsity  of  the  statement,  therefore,  went  to  the  heart  of 
the  transaction.  The  life  of  the  benefit  depended  wholly  upon 
its  truth.  But  for  it,  and  the  assumption  that  it  was  true  and 
not  false,  the  certificate  would  not  have  been  issued,  and  if  it 
was  false,  the  transaction,  by  the  agreed  terms  of  the  contract, 
had  no  vitality. 

If  then  the  materialty  of  the  statement  is  necessary  to  bring 
this  case  within  the  letter  of  the  syllabus  in  Insurance  Co.  v. 
Pyle,  supra,  in  our  estimation  the  necessity  is  met,  and  there 
is  no  need  of  falling  back  to  the  cases  cited,  and  apparently 
approved  in  that  ease,  where  these  say  that  under  a  contract  like 
the  one  we  have  in  hand,  the  materiality  of  the  untrue  statement 
is  of  no  moment. 

Such  we  conceive  to  be  the  law  of  Ohio  in  a  case  unaided  ana 
unaffected  by  any  modifying  statute.  The  application  of  the 
rule  in  its  full  rigor,  however,  in  many  insurance  cases  neces- 
sarily resulted  in  hardships  in  some  instances— -hardships  often, 
no  doubt,  unmerited.  The  law  is  no  respecter  of  persons — not 
even  of  worthy  and  unfortunate  persons,  and  in  its  dealings 
with  them  is  sometimes  pitiless. 
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Accordingly,  and  without  douUl  feeling  the  force  of  this  con- 
sideration in  its  bearing  on  the  helpless,  the  widow  and  the 
stricken,  the  Legislature  passed  an  act  which  is  now  embodied  In 
Section  9391  of  the  General  Code,  and  which  reads  thiis: 

"No  answer  to  any  interrogatory  made  by  an  applicant,  in 
his  or  her  application  for  a  policy,  shall  bar  the  right  to  recover 
upon  any  policy  issued  thereon,  or  be  used  in  evidence  in  any 
trial  to  recover  upon  such  policy,  unless  it  be  dearly  proved  that 
such  answer  is  wilfully  false,  was  fraudulently  made,  that  it  is 
material,  and  induced  the  company  to  issue  the  policy,  and  that 
bot  for  such  answer  the  policy' would  not  have  been  issued;  and, 
also  that  the  agent  or  company  had  no  knowledge  of  the  falsity 
or  fraud  of  such  answer." 

Passed,  as  it  must  have  been,  to  relieve  against  the  hardness 
in  many  cases  of  the  principle  announced  in  Pyle  v.  Ins.  Co., 
supra,  it  is  not  to  be  doubted  that  if  this  statute  can  be  applied 
in  the  ease  at  bar,  it  will  perhaps  operate  so  as  to  give  the  plaintiff 
a  considerable  chance  of  success  before  a  jury,  for  in  that  con- 
tingency the  case  would,  we  suppose,  properly  go  before  a  jury 
for  a  verdict. 

Can  it  be  so  applied?     We  think  not. 

For  reasons  which,  doubtless,  seemed  to  itself  to  be  sufficient, 
and  on  gronuds  of  salutary  public  policy,  no  doubt,  the  Legis- 
lature has  seen  fit  to  enact  another  statute,  which  is  as  follows: 

"Section  9465.  Except  as  herein  provided,  such  societies 
(including,  clearly,  the  defendant)  shall  be  governed  by  this 
act,  and  Siall  be  exempt  from  the  provisions  of  the  insurance 
laws  of  this  state,  not  only  in  governmental  relations  with  the 
state,  hut  for  every  other  purpose,  and  no  taw  hereafter  enacted 
shall  apply  to  them,  unless  they  be  expressly  designated  therein." 

In  no  such  subsequently  enacted  law  is  the  defendant  order 
expressly  or  by  implication  designated,  it  is  believed,  and  the 
claimant  here  is  left  exposed  to  all  the  harshness  of  the  rule  in 
Insurance  Co.  v.  Fyle,  pushed  to  it«  necessary  conclusion  in  this 
case. 

We  can  not,  as  none  of  the  cases  from  other  states  than  Ohio, 
cited  in  the  argument,  do,  regard  the  untrue  answer  given  as 
a  mere  direction,  or  otherwise  than  as  of  the  substance  of  the 
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transaction,  even  if  the  parties  had  not  by  the  exprese  terms  of 
their  contract  made  it  substantial,  beyond  the  power  of  the  courts, 
as  we  think,  to  make  it  otherwise. 

Under  the  law  of  Ohio,  as  we  are  constrained  to  find  it,  we 
must  hold  that  by  reason  of  the  untrue  answer  as  to  the  relation 
of  dependence  of  the  assured  to  the  beneficiary  the  certificate 
sued  on  never  attached  but  was  void  from  the  banning. 

It  follows  that  the  issue  in  the  case  should  not  have  been  sub- 
mitted to  the  jury  at  all,  and  that  the  court  below  erred  in  so 
submitting  it  and  in  the  various  steps  consequent  upon  such 
erroneous  submission. 

The  judgment  of  the  court  of  common  pleas  is  therefore  re- 
vented,  and  judgment  against  the  defendant  in  error  for  the 
costs  in  this  behalf  made  ia  allowed — that  being  the  judgment 
which  the  court  below  should  have  rendered. 


DEATH  AT  A  STOKET  AND  RAILWAY  CROSSINC. 

Court  of  Appeals  for  Hamilton  Countr. 

John  T.  Grunkembyer,  Administrator,  v.  The  Pittsbuboh, 

CiNCiNN.\Ti,  Chicago  &  St.  liouis  Railway  Company. 
DMlded,  March  21,  1914. 

Neslioence— Decedent  Found  Dead  at  Railieav  Oroiting — No  WUnetM 
0/  the  J.cc(tlCTtt — Presumption  os  to  Loohing  and  Littening — Proty- 
able  Manner  of  Death. 

The  fact  that  no  one  Baw  the  decedent  struck  by  a  locomotlTe  at  the 
street  crossing,  or  observed  the  manner  of  her  death,  does  oot 
afford  ground  tor  taking  the  case  against  the  rallwar  company 
from  the  Jury,  where  the  circumstances  make  probable  the  foct 
that  Bhe  was  struck  by  the  locomotive  which  passed  at  about  the 
time  she  would  have  reached  the  crossing,  and  the  presumption  ot 
law  is  that  she  stopped,  looked  and  listened  before  att^npUng  to 
cross  the  track. 

Littleford,  James,  Ballard  &  Frost,  for  plaintiff  in  error. 
Maxwell  &  Ramsey,  contra. 
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JoNis,  0.  B.,  J.J  Swing,  J.,  and  Jonbs,  E.  H.,  J.,  cononr. 

This  actios  was  brought  to  recover  damages  for  the  alleged 
negligent  killing  of  plaintiff's  inteatate,  Francea  Grunbemeyer. 
At  the  close  of  the  testimopy  of  plaintiff  below  the  court  di- 
rected a  verdict  for  the  defendant  because  "the  court  is  of  the 
opinion  that  no  person  knows  how  this  unfortunate  accident 
occurred;  that  there  will  be  nothing  left  for  the  jury  to  do 
but  to  guess  how  this  unfortunate  girl  was  killed,  and  the  court 
can  not  permit  the  jury  to  do  that,  and  therefore  directs  you 
to  return  a  verdict  for  the  defendant." 

The  testimony  in  the  case  tended  to  show  that  the  decedent 
with  her  uncle.  John  Scherrer,  at  8 :10  p.  in.,  left  her  home  on 
Gladstone  avenue  five  doors  west  of  HarreU  street  where  it  crosses 
the  double  tracks  of  defendant  company's  steam  railway,  which 
are  upon  QIadstone  avenue,  the  north  track  being  for  west  bound 
trafi^c  and  the  south  track  for  the  east  bound  traSSc;  that  de- 
fendant's engine  No.  8964  backed,  tender  forward,  across  Har- 
reU street  at  about  8:11  p.  m.,  going  on  the  south  tract;  that 
at  or  about  the  same  time  a  freight  train  crossed  Harrell  street 
on  the  west  bound  track,  and  that  other  trains  crossed  Harrell 
street  on  the  west  bound  track  at  8:13,  8:17,  8:25  and  8:46 
respectively;  that  a  Norfolk  &  Western  train  crossed  on  the 
east  bound  track  at  8 :54  p.  m. 

Plaintiff  claims  that  his  intestate  was  killed  by  defendant's 
engine  No.  8964.  Her  body  was  found  along  the  south  side  of 
the  east  bound  track,  several  feet  east  of  Harrell  street.  It 
was  iirst  seen  by  a  hoy,  about  8 :30  p.  m. ;  and  the  remaina  of 
Scherrer  were  found  badly  mutilated  on  the  track  eastward  from 
Harrell  street  at  a  distance  of  about  150  feet.  This  body  was 
not  found,  nor  was  the  girl's  body  identified  as  such  until 
after  9-o'clock.  The  man's  body  was  badly  mangled,  as  though 
it  had  been  passed  over  by  a  train  of  cars,  asd  the  girl's 
body  showed  a  wound  on  the  head.  The  evidence  is  sufficient 
to  reasonably  sustain  an  inference  that  both  were  killed  by 
engine  No.  8964.  They  would  naturally  have  passed  along 
the  north  side  of  Gladstone  street  to  Harrell  street  and  south 
on  Harrell  street  across  the  railroad  tracks  on  their  way  to 
Eastern  avenue,  as  the  ordinary  means  of  leaving  the  Gmnke- 
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meyer  home,  and  they  would  have  reached  the  croesiiig  at  jiut 
about  the  time  this  engine  passed. 

The  posifeiun  of  the  bodies  shows  a  strong  probability  that 
they  were  struck  on  tlie  south  track  rather  than  the  north  track, 
and  they  must  have  been  struck  by  engine  No.  8964  because  it 
was  the  only  train  on  the  south  track  between  the  time  they 
left  their  home  and  the  time  the  girl's  body  was  first  seen,  which 
was  before  the  Norfolk  &  Western  train  had  passed  along  the 
south  track. 

An  additional  circumstance  that  is  convincing  upon  this 
subject  is  that  a  fragment  of  flesh  was  found  by  the  men  at  the 
roundhouse  on  engine  Xo.  8964,  on  the  brace  on  the  inside  of  the 
cow-catcher  where  it  would  naturally  have  lodged,  when  we 
consider  that  the  engiue  Wiss  going  backward. 

Counsel  for  defendant  have  argued  that  the  deceased  may  have 
been  struck  by  one  of  the  trains  ou  the  west  bound  track  rather 
than  by  the  train  on  the  south  track,  and  that  they  m^ht  pos- 
sibly have  been  struck  by  the  west  bound  frei|^t  and  hurled 
against  the  east  buuiid  locomotive  on  the  other  track.  The  posi- 
tion and  condition  of  the  bodies  will  show  that  this  theory  is 
improbable.  If  they  bad  been  struck  by  a  west  bound  train 
the  bodies  would  naturally  have  been  carried  west  of  the  cross- 
ing instead  of  as  they  were,  east  of  the  crossing,  and  the  girl's 
body  would  have  been  either  between  or  upon  the  tracks  and 
more  mutilated. 

\\>,  recognize  tlie  rule  urged  by  the  defendant,  that  where 
one  or  two  or  more  things  may  have  induced  an  accident,  for 
one  of  which  the  defendant  is  responsible  and  for  the  other  of 
which  be  is  not,  it  is  not  permissible  to  speculate  between  the 
several  cansoa  and  to  find  that  defendant's  negligence  was  the 
real  cause,  in  Ihn  absence  of  satisfactory  foundation  in  the  evi- 
dence for  that  conclusion  (Patton  v.  Tex.  d-  Pac.  By.  Co.,  179 
r.  P..  658:  Smith  V.  Ry.  Co..  200  Fed.  Rep.,  g53;  By.  Co.  v. 
Varsh,  (}^  O.  R.,  2.1fi).  But  the  evidence  as  already  discussed 
convinces  the  court  that  this  ease  is  not  within  that  rule. 

There  is  evidence  tending  to  show  that  the  railroad  company 
was  negligent  in  the  operation  of  this  engine,  Tt  was  running 
backwards  without  a  lookout  and  with  no  headlight  in  front, 
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and  nothing  but  an  ordinary  white  l.imp  hanging  on  the  tender. 
There  is  testimony  from  witnesses  in  the  neighborhood  that 
they  heard  no  bell  or  signal  when  it  crossed  Harrell  street. 
Tile  evidence  reasonably  tended  to  show  that  it  was  running 
at  a  speed  greater  than  the  ordinance  limit  of  ten  miles  per 
hour,  showing  that  it  ran  a  distance  of  two  and  a  half  miles, 
which  included  the  crossing  in  question,  at  an  average  speed  of 
from  twenty-two  to  thirty  miles  per  hour — although  there  was 
no  testimony  to  show  that  it  did  not  slow  up  at  this  crossing. 
Contributory  nepligence  was  pleaded  by  the  defendant  in 
its  answer,  but  there  is  no  testimony  to  show  it  as  a  matter  of 


"In  the  absence  of  evidence  to  the  contrary  there  is  a  pre- 
sumption that  one  who  was  killed  while  crossing  a  railroad 
track  at  night,  ."rtopped,  looked  and  listened  before  attempting 
to  cross  the  track."     R.  E.  Co.  v.  Landrigan,  191  U.  S.,  461. 

"Tn  an  action  for  negligent  death,  decedent  is  presumed  to 
have  used  reasonable  care  for  his  own  safety,  in  the  absence 
of  evidence  to  the  contrarj'."  Roike  v.  Perm.  Co.,  195  Fed.  Rep., 
21. 

The  fact  that  the  fricEht  train  on  the  north  track  went  west 
at  practically  the  same  time  that  this  engine  went  east  on  the 
.■wiuth  track  nndoitbtcilly  confused  plaintiff's  intestate  and  her 
companion  in  such  a  way  as  to  account  for  the  accident. 

The  rule  to  he  observed  by  the  trial  court,  upon  a  motion  for 
a  directed  verdict,  has  been  !=o  well  stated  by  Ranney,  -T.,  in  the 
opinion  of  the  court  at  pa<:es  fi46  and  647  in  the  (•aae  of  EllU 
(f  Mnrtnn  v.  Oh^n  TAfr  Im.  Co..  4  0.  S..  628.  that  we  quote  the 
following  words  of  the  opinion : 

"When  all  the  evidence  offered  by  the  plaintiff  has_  been 
given,  and  a  motion  for  a  non-suit  is  interposed,  a  question  of 
law  is  presented,  whether  the  evidence  before  the  iury  tends 
to  prove  all  the  facts  involved  in  the  right  of  action  and  put  in 
issue  by  the  pleadings.  Tn  deciding  this  question,  no  finding 
of  facts  bv  the  court  is  required,  flnd  no  weighing  of  the  evi- 
dence is  permitted.  .Ml  that  the  evidence  in  any  degree  tends  to 
prove,  must  be  received  as  fully  proved:  every  fact  that  the  evi- 
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deuce  and  reasonable  inferences  from  it,  conducea  to  establish, 
must  be  taken  as  fully  established. 

"The  motion  involves  not  only  an  admission  of'tbe  truth 
of  the  evidence,  but  the  existence  of  all  the  facta  which  the 
evidence  cnnduces  to  prove.  It  thus  concedes  to  the  plaintiff 
everything  that  the  jury  could  possibly  find  in  his  favor,  aod 
leaves  nothing  but  the  question  whether,  as  a  matter  of  law,  each 
fact  indispensable  to  the  right  of  action  has  been  supported  by 
some  evidence !  If  it  has,  no  mutter  Jiow  slight  it  may  have  been, 
the  motion  must  be  denied ;  because  it  is  the  right  of  the  party 
to  have  the  weight  and  sufficiency  of  his  evidence  passed  upon 
by  the  jury— a  right  of  which  he  can  not  be  deprived,  and  in- 
volving iin  exercise  of  power  for  which  without  his  consent,  the 
court  is  incompetent.  But  where  he  has  given  no  evidence  to 
establish  a  £act,  without  which  the  law  does  not  permit  a  re- 
covery, he  has  nothing  to  submit  to  the  jury;  and  the  determina- 
tion of  the  court,  that  the  fact  constitutes  an  essential  element 
in  the  right  of  action.  ueceBsarily  ends  the  case," 

This  rule  has  been  repeatedly  stated  by  the  Supreme  Court, 
in  many  eases,  among  wliich  we  cite:  f*!ocksHll  v.  D.  &  M.  B.  R. 
Co..  24  0.  S.,  8.3:  RmU  v.  Ry.,  54  O.  S..  197;  Dick  v.  R.  It.  Co.. 
38  0.  S.,  389:  Oibhi  v.  VilUiqe  of  CArard.  88  0.  S.,  U. 

The  ease,  therefore,  should  have  been  submitted  to  the  jury 
on  the  evidence,  under  proper  instructions  hy  the  court,  and 
the  court  erred  in  eranting  defendant's  motion  for  an  instructed 
verdict. 

Judgment  reversed,  and  cause  remanded  for  a  new  trial. 
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TENANT'S  RIGHT  TO  PLACE  SIGNS. 

Circuit  Court  of  Oujahoga  County. 

The  Goodyear  Tibe  &  Rubber  Companv  v.  The  Loomis  Realty 

Company  and  The  B.  F.  Goiirbich  Oompany." 

Decided,  January  22,  1912. 

Landlord  and  Tenant — Slim  Rights — Covenant  in  Leate. 

1.  The  right  to  place  signs  upon  the  outside  walla  ot  demised  premises, 

Is  appurtenant  to  the  premises  and  belongs  to  the  tenant. 

2.  An  agreement  in  a  lease  ol  part  ot  a.  building  that  there  sitall  be  no 

signs  placed  on  the  building  in  the  space  for  signs  In  front  and 
except  that  the  tenant  is  given  the  exclusive  right  to  place  Its  own 
sign  on  the  weat  sfile  ot  the  building,  la  a  covenant  on  the  part 
ol  the  lessor  as  well  as  a  restriction  upon  the  rights  ot  the  lessee. 

Ammerman  <G  Thompson,  for  plaintiff  in  error. 

H^U  &  Van  Dcrvecr  and  Iloyt.  Uvxtin  &•  Kellej,;  contra. 

■  Winch,  J.;  Marvin,  J.,  and  \iman,  J.,  concur. 

The  dispute  in  this  ease  is  abont  a  sign  on  the  west  wnll  of  a 
building  on  Euclid  avcnup,  in  the  city  of  Cleveland,  owned  by 
the  defendant,  the  Lonuis  Reftlty  Company. 

The  plaintiff  claims  the  expluaive  right  to  exhibit  iu  sign  on 
said  wall,  under  the  feruis  of  its  lease  with  the  realty  company; 
the  realty  company  fmys  the  lease  should  he  reformed  so  as  to 
show  clearly  that  the  plaintiff  is  not  entitled  to  the  exclusive 
privilege  of  a  sign  on  saiil  wall;  the  ilefendant  the  B.  P.  Good- 
rich Company  claims  a  right  to  maintain  a  ."dgn  on  said  west 
wall  under  an  agreement  with  the  realty  company  later  in  date 
than  the  lease  o£  plaintiff. 

Plaintiff  is  tenant  of  the  westerly  store  rooms  in  the  building, 
which  is  two  stories  high,  and.  without  any  agreement  in  the 
lease,  it  would  have  the  exclusive  right  to  place  signa  on  the 
lower  half  of  said  westerly  wall  because  it  is  appurtenant  to  the 
premiftCB  demised  to  it.     24  ('ye.,  1047. 

'Same  Judgment  rendered  in  the  Common  Pleas  Court,  Ooodvear  B»6- 
ber  Co.  V.  Loomis  Really  Co..  12  N.P.lN.S.).  433. 
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The  Goodrich  Company  is  tenant  of  storerooms  further  east 
on  Euclid  avenue.  Having  leaned  the  westerly  store  to  plaintiff, 
and  plaintiff  having  takfn  possession  thereof,  the  realty  com- 
pany had  no  right  thereafter  to  five  the  Goodrich  Company  any 
sign  rights  on  the  firtt  slory  of  the  west  wall,  unless  it  reserved 
said  right  under  the  terms  of  the  lease,  the  important  clause  of 
which  reads  as  follows: 

"It  is  agreed  that  there  nhall  be  no  signs  placed  on  the  build- 
ing, except  in  the  apaces  for  s^ns  on  the  Euclid  front  and  that 
the  party  of  the  second  part  may  desire  to  have  lettered  in  gold 
or  silver  letters  on  the  plate  glass  window  or  doors,  except  that 
the  party  of  the  second  part  is  given  the  exclusive  right  to  plare 
its  own  sign  on  the  west  side  of  the  building  occupying  a  space 
not  exceeding  40  feet  in  depth  from  the  front  corner  of  the  build- 
ing, and  the  full  height  of  the  building,  which  wall  sign  may  be 
illuminated  at  the  expense  of  the  party  of  the  second  part, 
should  the  second  party  so  desire," 

This  language  is  plain  and  requires  no  «inatruetion.  The 
first  clause,  "ft  is  agreed  that  there  shall  he  no  signs  placed  on 
the  building,  except  in  the  space  for  signs  on  the  Euclid  front," 
etc.,  is  a  covenant  on  the  part  of  the  lessor  as  well  as  a  restric- 
tion upon  the  rights  of  the  les-see,  and  would  forhid  any  sign  on 
the  west  wall,  were  il  not  for  the  e.xeeption  in  the  last  elaiise, 
that  the  plaintiff  "is  given  the  exclusive  right  to  place  its  own 
sign  on  the  west  wall  of  the  building,"  etc. 

No  evidence  has  been  produced  before  this  eonrt  that  there 
was  any  mnlual  mistake  in  inserting  said  clause  in  the  le*se,  and 
the  cr<ias- petition  of  the  realty  company,  ashing  for  reforma- 
tion, is  dismissed. 

Plaintiff's  lease  is  dated  March  :i,  1911;  it  entered  into  the 
possession  of  its  store  rooms  -April  1,  lillJ ;  about  the  middle  of 
the  month  it  painted  a  sign  forty  feet  wide  and  two  stories  high 
on  the  front  end  of  the  west  wall;  thereafter  the  realty  company 
attempted  to  grant  sign  space  on  the  west  wall  to  the  Goodrich 
Company,  and  on  May  3,  1911,  somebody  started  to  paint  e.  sign 
fifty  feet  long  and  two  stories  high  next  to  the  plaintiff's  sign. 

The  plaintiff  immediately  protested  to  the  realty  company, 
and  two  da>'s  later,  it  appearing  that,  the  sign  would  advertise 
the  Goodrich  Company,  plaintiff,  on  Jlay  6,  1911,  requested  the 
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Goodrich  Company  to  renioA'e  its  aigD,  which  by  that  time  was 
complete. 

The  Goodrich  Company,  while  not  claiming  any  prior  con- 
tract rights,  for  the  agreements  of  neither  party  were  recorded 
at  that  time,  still  insiated  that  it  should  be  permitted  to  keep  its 
sign  in  place,  because  it  spent  some  $150  in  painting  it,  hefore 
plaintiff  ordered  it  to  stop. 

There  is  no  merit  in  this  defense.  The  Goodrich  Company, 
when  it  started  to  paint  its  sign,  knew  that  the  lower  half  of 
the  west  wall  belonged  to  plaintiff,  for  it  saw  plaintiff  in  pos- 
session of  the  west  store.  This  was  notice  enough  of  plaintiff's 
sign  rights  on  the  lower  half  of  the  wall,  and  if  the  realty  com- 
pany represented  to  the  Goodrich  Company  that  the  plaintiff 
had  surrendered  any  part  of  said  right,  the  Goodrich  Company 
might  have  advised  itself  of  the  exact  terms  of  the  contract,  by 
inquiring  of  plaintiff.  It  was  apparently  a  trespasser  on  this 
space,  and  acquired  no  more  rights  to  the  lower  half  of  the  wall 
than  a  trespasser. 

The  upper  half  of  the  wall  is  in  like  case : 

Seeing  plaintiff's  sign  covering  40  feet  of  the  upper  half  of 
the  wall,  the  Goodrich  Company  was  put  upon  notice  and  should 
have  inquired  of  plaintiff,  before  painting  the  sign  in  question, 
what  right  the  plaintiff  had  there. 

No  estoppel  here  arises;  plaintiff  did  nothing  to  encourage 
the  Goodrich  Company  to  point  its  sign,  nor  was  it  guilty  of 
any  laches  which  should  now  bar  it  of  the  relief  prayed  for. 

Plaintiff  immediately  notified  the  lessor  not  to  paint  the  sign 
and  within  three  days,  having  found  out  who  the  aggressor  was, 
it  notified  the  Goodrich  Company,  which  was  reasonable  dis- 
patch in  the  premises. 

Nor  was  there  any  waiver  of  rights  on  the  part  of  the  plaintiff. 

Estoppel,  laches  and  waiver  are  doctrines  applied  where  the 
equities  require  it,  hut  the  Goodrich  Company  having  failed  to 
prove  any  legal  right  to  maintain  its  sign  superior  to  that  of 
the  realty  company,  growing  out  of  lack  of  notice,  and  the 
realty  company  having  convenated  with  regard  to  the  matter, 
its  covenant  will  be  enforced. 

Judgment  for  plaintiff  as  prayed  for. 
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PAROL  CONTRACT  TO  CONVEY  LAND. 

Circuit  Court  or  Cuyahoga  County. 
Maby  Thibodkau  v.  Barbaba  Kbvebm  et  al.  * 

Decided,  January  22,  l!tl2. 

Parol   Vualravt   as   to   Lands— Staltitr   u/   Fraud*. 

Paynieut   of  tlie  coimlderation    money,   |joiii>e8!iioii   taken  aad    lasting 

improvements    made    by    ilic    imrchaser    ot    lauds    under    a    parol 

contract,  will  take  the  contract  out  or  the  statute  of  frauds. 

H.  C.  Oahn,  for  plaintiJI  in  error. 

Kerrviah,  Kerruish,  Hartshorn  <fc  Spooner,  eontra. 

Winch,  J. ;  Mabvin,  J.,  aud  Niman,  J.,  concur; 

This  action  was  heai'd  on  appeal,  tbe  plaintiff  claiming  title 
to  certain  premises  described  in  her  petition,  which  she  occu- 
pies and  from  which  the  defendants  were  seeking  to  remove 
her  by  proceedings  in  forcible  entrj'  and  detainer.  She  aAs 
that  said  proceedings  be  enjoined  and  that  she  have  specific  per- 
formance of  a  parol  contract  to  convey  said  premises  to  her, 
and  for  such  further  relief  aa  may  be  just  and  proper. 

We  find  the  facts  of  the  case  to  be  as  follows: 

Upwards  of  four  years  ago  the  plaintiff,  who  is  a  widow  with 
four  children,  the  oldest  of  whom  was  then  about  seven  years 
of  age,  was  living  with  her  brother,  John  Kevern,  and  support- 
ing herself  and  her  children  by  working  at  Chandler  and 
Rudd'a.  Her  brother  William  Kevern  was  a  widower  with  nii 
children  and  owned  a  piece  of  land  at  the  corner  of  E.  9lBt 
street  and  Booth  avenue  in  the  city  of  Cleveland,  on  which  there 
were  then  two  houses  fronting  towards  the  west  on  E.  91st 
street,  in  one  of  which  John  lived  aad  in  the  other,  on  the  comer 
of  Booth  avenue,  William  lived. 

Being  desirous  of  a  housekeeper,  to  take  care  of  his  house 
and  cook  his  menls  for  him,  and  being  desirous  also  of  the 

•Affirmed  without  opinion.  Kevcm  v.  Thiboiteau.  88  Ohio  State,  603. 
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company  of  his  aister  and  her  children,  whom  he  desired  to  aaast 
in  their  hard  cirenmstanees,  he  proposed  to  hia  siater  Mary,  the 
plaintiff  that  she  give  up  her  position  at  Chandler  and  Radd  's 
and  come  and  live  with  him,  act  sa  his  housekeeper  and  be  com- 
pany for  him,  he  agreeing  to  furnish  five  dollars  a  week  toward 
the  table  board  and  if  that  was  not  enough  to  pay  for  all  the 
food  needed  for  himself  and  Mary  and  her  four  children,  then 
she  ahoald  pay  for  all  in  excess  of  that  amount,  it  being  under- 
stood that  she  might  have  her  spare  time  to  work  and  earn  money 
for  that  purpose.  He  also  agreed  to  pay  her  for  her  services,  but 
the  amount  of  her  compensation  was  not  agreed  upon  at  the 
time. 

So  jMary  and  her  children  took  up  their  home  with  William, 
and  Mary  gave  up  her  regular  position  at  Chandler  and  Rudd's, 
liiit  found  it  uei-fsstiry  to  work  there  during  noon,  or  rush  hour, 
and  to  do  sewing  and  take  in  washing  so  as  to  properly  feed  and 
clothe  herself  and  children.  In  this  she  had  help  from  William, 
from  time  to  time,  for  he  gave  all  of  the  children  clothing  and 
shoes,  as  did  also  their  Uncle  John  and  their  grandfather  Thibo- 
deau.  Indeed,  the  family  in  all  its  branches  seems  to  have  been 
loyal  and  worthy,  understanding  their  duty  to  each  other  and 
especially  to  the  widow  Mary  and  her  four  little  fatherless  chil- 
dren. 

This  situation  continued  for  about  three  ycarR.  during  which 
time  Mary,  wben  she  needed  clothing  for  herself,  would  ask 
William  for  money  and  for  payment  for  her  services  as  his  house- 
keeper, but  he  would  put  her  off  with  a  small  payment  of  five 
dollars,  telling  her  he  would  make  it  all  right  with  her  in  the  end. 

These  requests  for  payment  and  conversations  about  the  matter 
occurred  five  or  six  times  in  the  three  years. 

During  these  three  years,  William  nioved  two  small  houses  ontu 
the  lot,  in  the  rear  of  his  houne,  fronting  them  on  Booth  avenue : 
the  most  easterly  of  these  houses  he  rented  to  a  man  named  Chico. 
It  was  called  the  Chico  placp  and  is  the  premises  now  claimed  by 
plaintiff.  Chico  had  a  garden  in  the  yard  hack  of  his  house  and 
wpms  to  have  occupied  all  the  land  from  the  enst  line  of  "William's 
property,  to  the  second  little  house  immediately  in  the  rear  of 
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the  one  on  the  corner,  belut;  twenty-six  feet  front  un  Booth 
aveniit?  and  extt-iid iog  back  1-12  feet  to  William's  .south  liue. 

Finally,  about  November,  1910,  William  told  Mary  that  he  was 
going  to  get  married  and  bring  his  wife  home,  and  that  she  woald 
have  to  get  out  with  lier  children  and  their  relations  would  have 
to  cease.  Naturally  she  wanted  to  know  what  was  going  to  be- 
I'omo  of  her  and  what  sotllcineut  he  was  going  to  make  with  her 
for  her  services,  and  he  said  he  would  give  her  the  Chico  place ; 
that  it  ought  to  he  enough  for  her,  and  to  this  arrangement  she 
assented. 

He  sent  for  Chico  and  told  him  he  would  have  to  get  out,  for 
he  had  given  the  place  to  his  wieter  Mary.  Chico  demurred,  said 
he  bad  always  paid  his  rrnt,  didn't  want  to  get  out  and  offered 
$1,000  for  the  place.  William  refused  to  sell,  saying  he  had 
given  the  place  to  Mary,  and  if  he  took  the  thousand  dollars  he 
would  have  to  turn  it  over  to  her,  and  if  he  did  .she  would  spend 
it,  and  it  was  better  for  her  to  have  the  home. 

There  was  no  gas  in  the  house,  and  Mary  wanted  gas  pipes  run 
in  and  two  stoves  and  gas  fixtures  installed,  but  William  refused 
to  make  repairs  or  improvements,  saying  the  place  was  hers  and 
she  would  have  to  take  it  as  it  was — he  had  done  enough  for  her. 
So  her  brother  John  put  in  the  pipes  and  stoves  and  fixtures, 
!Mary  paying  for  the  materials.  She  also  did  some  papering  and 
painting. 

On  November  16,  1910,  Mary  and  her  children  moved  into  the 
Chico  place  and  have  lived  there  ever  since. 

In  August,  1911,  William  was  suddenly  killed  in  an  accident, 
never  having  given  Mary  a  deed  of  the  premises  in  question. 
She  doesn't  seem  to  have  understood  what  a  deed  was,  or  that  she 
needed  one. 

William  left  one  child,  the  defendant,  Elizabeth  Kevern.  and 
a  widow,  the  defendant,  Barbara  Kevern ;  he  left  no  will.  About 
n  month  after  her  huKbaiid  's  death  the  widow  instituted  the  pro- 
ceedings in  forcible  detainer  which  are  sought  to  be  enjoined. 

The  (juestion  is  whether  the  foregoing  facts  will  take  the  ease 
out  of  the  statute  of  frauds. 

It  will  be  noticed  that  the  consideration  here  claimed  was  the 
i  of  the  plaintiff  rendered  to  her  brother  as  bis  house- 
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keeper  aad  companion  for  three  yeare.  There  waa  never  any 
agreement  between  the  parties  aa  to  the  value  of  said  services; 
indeed,  on  account  of  the  relationship  of  the  parties,  it  is  almost 
impossible  to  put  a  value  upon  tbem. 

How  far  the  five  dollars  a  week  went  to  feed  the  children,  we 
do  not  know;  with  the  high  prices  prevailing  in  the  last  few 
years,  it  covld  not  have  gone  very  far.  If  for  the  board  of  him- 
self and  his  housekeeper  he  had  to  pay  only  five  dollars  a  week, 
he  got  oif  very  reasonably,  aud  if  the  children  of  Mary  during 
these  three  years  had  a  roof  over  their  heads  and  be  paid  some- 
thing towards  their  food  and  clothing,  it  is  to  be  ascribed,  in  this 
family  at  least,  to  his  bonnty,  rather  than  to  compensation  in  part 
for  Mary's  services. 

Considering  the  house  worth  $1,000  it  may  be  perhaps,  very 
liberal  to  pay  for  Mary's  services,  but  the  parties  having  Rome 
to  an  agreement  with  referenee  to  a  matter  which  is  difficult  for 
others  to  estimate,  we  conclude  that  Mary  paid  full  consideration 
for  the  premises. 

She  was  also  put  in  possession  of  the  premises. 

In  2.S  Cent.  Dig.,  2422,  pp.  318,  it  is  said: 

"Payment  by  a  purchaser  of  land  by  parol,  of  the  considera- 
tion money,  and  possession  by  him,  will  take  the  contract  out  of 
the  statute  of  frauds." 

Many  cases  are  cited  sustaining  the  text. 

Mary  also  made  lasting  improvements  upon  the  premises,  which 
though  slight,  are  entitled  to  eonaideration. 

In  the  case  of  Shahaii.  ,-jr..  <!.  al  v.  Srroii.  48  O.  S,.  SS,  Judge 
Bradbury,  on  page  40  of  the  opinion  says: 

"  Xotwithstanding  that  if  w  the  established  rule  in  Ohio  that 
the  payment  of  the  consideration,  even  in  the  personal  services 
of  the  party  seeking  relief,  does  not  ordinarily  constitute  such 
j>art  performance  as  will  take  a  case  out  of  the  operation  of 
the  statute  of  frauds,  we  do  not  wish  to  be  understood  to  hold 
that  cases  may  not  arise  wherein  specjfie.  performance  of  a  con- 
tract in  parol  may  be  had  on  the  ground  that  the  consideration 
had  been  paid  in  personal  .services,  not  intended  to  he  and  not 
susceptible  of  being  measured  by  a  pecuniary  standard." 
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In  this  case,  of  course,  the  services  were  not  rendered  on  a  con- 
tract for  the  purchase  ot  the  premises;  when  rendered  Mary 
expected  to  be  compensated  in  money,  but  when  she  accepted  the 
premisea  in  payment  for  her  .services,  made  improvements  upon 
them  of  lasting  benefit  to  th<!  freehold  and  took  possession,  it 
would  seem  that  the  contract  to  convey  then  entered  into  was 
completely  executed,  on  both  sides,  the  proper  evidence  of  the 
transaction,  in  other  worda,  a  deed,  only,  being  lacking,  to  pro- 
tect her  in  her  possession. 

We  have  examined  the  opinion. of  this  court  in  the  case  of 
Schaefer  V.  Schultz,  decided  in  June,  1901,  and  later  affirmed 
by  the  supreme  court  without  report,  68  0.  S,,  690,  and  believe 
that  the  principles  there  announced  warrant  a  judgment  in  this 
case  in  favor  of  the  plaintiff.  Indeod,  the  evidence  in  this  case 
Is  clear  and  uncontradicted,  while  the  difficulty  in  the  case  re- 
ferred to  was  in  determining  who  was  telling  the  truth. 

In  the  case  of  Steinbf.rgcr  v.  Eunna,  42  0.  S..  305,  the  court 
held  that  possession  under  tbe  verbal  contract,  and  payment  of 
part  of  the  consideration,  took  the  ease  out  of  the  statute  of 
frauds. 

As  said  in  the  case  of  Sitp.f  v.  Rkinner,  6  Ohio,  484,  489 : 

' '  The  fact  of  the  vendor 's  looking  on  and  seeii^  improvements 
made,  when  he  intended  to  avoid  the  agreement,  amounts  to  a 
fraud,  and  it  is  upon  that  ground  that  relief  ought  to  be 
afforded."    See  also  KeUey  v.  Stmberry,  13  Ohio,  408. 

The  relief  prayed  for  in  the  petition  is  granted. 
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INJURY  RECEIVED  WHILE  ODJNG  MACHINERY. 

Court  of  Appeals  for  Mahoning  County. 

The  National  Coal  Company  v.  Earl  L.  Fotts. 

Decided,  Deoember  Term,  1913. 

Law  and  Fad — Determination  at  to  Whether  Certain  Parte  of  Mor 
chirterj/  Are  "Shafting"  a  Queetion  of  Law  ond  not  for  the  Jury. 
When — Piaton  Rod.  Connecting  Rod  and  Crank  are  not  Shafting — 
Section  10S7. 

1.  Whether  certain  parts  ot  machinery  are  shafting  wltbln  the  pro- 
viBloas  of  Section  1027,  Oeaeral  Code,  there  being  no  conflict  in 
the  testimony  as  to  the  character,  appearance  and  operation  ot 
such  parts,  is  not  a  question  for  the  Jury  but  a  question  o(  law  for 
the  court 

".  It  Is  reversible  error  for  the  Jury  to  And  that  such  parts  of  ma- 
chinery are  shafting  within  the  provisions  ot  Section  1027  of  the 
General  Code,  and  to  return  a  verdict  based  In  part  thereon  In 
favor  ot  the  plaintiff  in  a  case  charging  negligence  In  respect  to 
the  same. 

Charles  S.  Tiirnbaugh,  for  plaintiff  in  error. 
J.  n.  ilackey,  contra. 

NoRBis,  J.;  -Metcalpe,  J.,  and  Pollock,  J.,  concur. 

This  is  an  error  procewling  to  reverse  a  judgment  for  damages 
rendered  in  a  personal  injury  case.  The  defendant  in  error, 
Potts,  in  his  petition  in  the  court  of  common  pleas,  after  alleg- 
ing the  corporate  organization  of  the  plaintiff  in  error,  herein- 
after called  the  coal  company,  alleges  further  that  on  the  27th 
day  of  April,  1909,  he  was  in  the  employ  of  the  coal  company 
operating  an  engine  which  was  used  for  the  purpose  of  drivii^; 
a  fan  in  connection  with  a  coal  mine.  He  further  alleges  that 
in  the  "operation  of  said  machinery  the  piston  rod,  the  same 
being  about  twenty -seven  inches  long,  was  fastened  at  its  east 
end  with  an  iron  connecting  rod  about  three  feet  long,  which 
in  turn  was  connected  at  its  east  end  with  an  iron  crank  about 
fifteen  inches  long,  the  other  end  whereof  was  fastened  to  the 
south  end  of  said  fan  shaft,  and  all  the  same  so  fastened  to- 
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gether  was  a  abaft  operating  horizontally  neai-  the  floor  to 
drive  said  fan  shaft  and  the  fan,  and  was  a  part  of  aaid  engine 
and  an  appliance  thereof ;  that  when  the  engine  was  in  operation 
the  movement  of  the  piston  rod  forward  and  backward,  which  in 
turn  drove  said  crank,  eausiug  the  crank  to  move  in  a  revolv- 
ing manner  in  a  circle  having  the  end  of  the  fan  shaft  for  ita 
center,  all  the  same  together  in  this  matter  operating  hori- 
zontally near  the  tloor,  as  heretofore  alleged,  and  all  of  which 
in  operation  revolved  said  fan  shaft  and  the  tan  attached  to 
the  north  end  thereof;  that  in  operation  the  said  shaft, 
consisting  of  said  piston  rod,  connecting  rod  and  crank, 
moved  in  a  line  parallel  with  and  only  about  one- 
quarter  of  an  inch  south  of  the  south  side  of  the 
foundation  and  the  end  of  the  crank  whereto  the  iron  connecting 
rod  was  attached,  at  the  farthest  point  to  which  it  was  driven 
in  operation,  went  beyond  the  southeast  corner  of  the  piece  of 
iron  resting  crosswise  on  the  foundation  at  the  east  end  about 
thirteen  inches,  and  went  beyond  the  east  edge  of  the  founda- 
tion about  three  inches,  and  at  its  farthest  point  downwards 
went  below  the  south  end  of  the  cross  piece  of  iron  and  the 
top  of  the  foundation  about  eleven  inches." 

Tie  further  alleges  that  the  said  machine  and  its  appliances 
were  in  a  defective  condition  in  the  following  respects:  Said 
revolving  fan  Rhaft  and  the  piece  of  iron  whereon  ita  bearings 
rested  was  set  so  near  the  east  edge  of  the  foundation  that  the 
(;rank  in  its  revolution  passed  beyond  the  southeast  corner  of 
said  piece  of  iron  about  thirteen  inches,  and  passed  beyond  the 
cast  edge  of  the  foundation  about  three  inches;  that  the  fan 
shaft  extended  beyond  the  south  line  of  the  foundation  bnl 
three  Inches,  because  whereof  said  shaft,  consisting  of  said  piston 
rod.  connecting  rod  and  crank,  worked  on  a  line  within  one- 
quarter  of  an  inch  of  the  south  line  of  the  fonndntion  and  south 
thereof;  that  the  fan  shaft  and  its  bearings  lay  within  sij  inches 
of  the  top  of  the  foundation,  by  reason  whereof  the  crank  in  its 
revolution  went  beyond  the  level  of  the  top  of  the  fonndation-. 
that  the  condition  of  the  machine  wa-j  further  defective  in  these 
several  respects,  to-wit: 
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"Said  shaft  consisting  of  said  piston  rod,  connecting  rod  and 
crank  fastened  together  and  operating,  as  hereinbefore  alleged, 
horizontally  near  the  floor  of  the  building,  and  not  cased  or 
boxed,  said  crank  was  too  long  and  in  revolution  described  a 
circle  about  thirty  inches  in  diameter  and  passed  beyond  the 
southeaat  corner  of  said  piece  of  iron  whereon  the  shaft  rested, 
and  beyond  the  east  edge  of  the  foundation  and  passed  below 
the  level  of  the  top  of  the  foundation,  and  in  operation  was 
liable  to  jerk  anything  comiag  in  contact  with  it  down  between 
it  and  the  foundation." 

While  greasing  said  machinery  plaintiff  says  that  in  the 
exercise  of  due  care  some  of  the  rags  in  bis  hnnd  caught  in 
the  said  crank  which  suddenly  jerked  his  right  hand  down 
between  the  south  cud  of  a  piece  of  iron  lying  crosiwise  and  said 
crank  as  it  descended  in  its  motion,  injuring  his  hand  by  crush- 
iug  and  cutting  off  the  first  three  fingers  thereof. 

The  defendant,  for  answer,  denies  all  charges  of  negligence 
and  allies  that  plaintiff's  injuries  were  caused  by  his  own  negli- 
gence. The  case  was  tried  to  a  jury,  who  returned  a  verdict  in 
favor  nf  the  plaintiff  for  *2,200,  and  also,  at  the  request  of 
defendant,  returned  the  following  special  verdicts: 

•'Special  verdict  No.  1.  Do  you  find  that  said  piston  rod 
and  connecting  rod  and  crank  fastened  together  was  a  shaft 
or  shafting  I     Answer,  Shafting. 

"Special  verdict  No.  2.  It  you  find  by  your  general  verdict 
in  favor  of  the  plaintiff,  state  whether  or  not  you  find  in  favor 
of  plaintiff  upon  all  or  part  of  the  negligence  alleged  in  plaint- 
iff's amended  petition?     Answer,  Part. 

"If  your  answer  to  above  question  is  that  you  find  for  plaint- 
iff upon  part  of  the  negligence  alleged  in  his  amended  petition, 
then  state  which  negligence  or  negligences  you  so  find  in  his 
favor,  and  also  state  wliether  yon  find  that  operating  alone  or 
tf^ether  plaintiff's  injuries  were  caused  thereby.  Answer, 
Deficient  in  construction  nf  foundation  and  lack  of  boxing  or 
casing  of  shafting  together." 

The  first  error  alleged  is  that  the  sperial  verdict  No.  1, 
as  submitted  by  counsel  for  defendant  to  tlie  court,  did  not  con- 
tain the  words  "nr  shafting"  at  the  end  thereof,  and  that  the 
court  committed  error  in  adding  those  words  to  the  special  ver- 
dict 
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Without  discussing  the  questioo  as  to  the  right  of  the  court 
to  amend  a  special  verdict,  we  think  the  addition  of  the  words 
"or  shafting"  were  in  no  wise  prejudicial  to  the  defendant. 

It  is  now  urged  that  whether  or  uot  this  engine  plstun  rod 
and  the  connecting  rod  and  crank  which  turned  the  shaft  were 
"shafting,"  was  a  question  of  law  for  the  determination  of 
the  court  and  not  a  question  lor  the  jury,  and  that  the  court 
erred  in  submitting  it  to  the  jury,  but  tliis  question  was  sub- 
mitted to  the  jury  at  the  request  of  defendant  and  if  it  was 
error  defendant  can  not  now  complain.  But  this  still  leaves 
the  question  as  to  what  it  was,  and  as  to  whether  or  not  the 
finding  of  the  jury  upon  that  question  was  manifestly  against 
the  weight  of  the  evidence.  It  may  be  said  at  the  slart  that 
there  was  no  conflict  in  the  evidence  as  to  the  description  of  the 
piaton  rod,  connecting  rod  and  crank.  Photognaphs  of  these 
appliances  were  brought  into  the  record  showing  views  of  them 
from  different  standpoinis,  and  there  is  no  controversy  as  to  how 
they  operated. 

The  question  sii-iscs  under  Section  1027  of  the  General  Code, 
which  provides: 

"The  owners  and  operators  of  shops  and  factories  ahall  make 
suitable  provisions  to  prevent  injury  to  persons  who  use  or  come 
in  contact  with  machinery  therein,  or  any  part  thereof  as 
follows : 

"1.  They  shall  case  or  box  all  shafting  operating  horizontally 
near  Hoors,  or  perpendicularly  between,  from  or  throagh  floors, 
or  traversing  near  floors,  or  when  operating  near  a  passsge 
wsy  or  directly  over  the  heads  of  employees. " 

Now,  is  the  definition  or  meaning  of  the  word  "shafting"  as 
used  in  that  section  and  applied  to  machinery,  a  question  of 
fact  for  the  jury  ora  question  of  taw  for  the  court*  And,  which- 
ever it  is,  does  the  pi.ston  rod  of  an  engine,  cross  head,  con- 
necting rod  and  i-rniik  i-oine  within  the  provisions  of  that  statute* 
There  being  no  dispute  as  to  the  exact  character  of  these  ap- 
pliances, wc  think  it  was  clearly  a  question  of  law  for  the  court 
lo  determine  whether  or  not  these  pieces  of  maefainerr  taken 
together  cnine  within  the  provisions  of  that  statute.  Pa.  Co. 
V.  Jtnfhgrb.  ^2  Ohio  St..  66;  L.  fl.  tt  .V.  S.  Ry.  Co.  v.  FAidtke. 
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69  Ohio  St.,  400;  Gas  Company  v.  Archdeacon,  80  Ohio  State, 
38. 

The  ordinary  lueauing  is  lo  be  given  to  words  used  in  the 
statute.  Slingkuff  v.  Weavir  et  at,  66  Ohio  St.,  621-627;  Smitb 
Brewing  Company  v.  Bowman,  41  Ohio  St.,  52;  Tyler's  Ex'rx 
V.  Winslow,  15  Ohio  St.,  366. 

Two  witnesses,  both  called  by  plaintiff,  who  were  engineers, 
testify  in  substance  that  these  appliances  referred  to  were  not 
generally  understood  to  be  or  called  "shafting."  We  do  not 
think  any  definition  can  be  found  of  the  word  "shaftiog" 
which  would  include  a  piston  rod  of  an  engine  and  the  con- 
necting rod  and  crank.  We  do  not  think  they  are  ever  called 
shafting  by  people  who  describe  niachinery,  Imt  again,  >as 
stated  in  Rokdes  v.  Weldy,  46  Ohio  St.,  324,  reading  from  the 
syllabus  : 

"Where  the  same  word  or  phrase  is  used  more  than  once  is 
the  same  act  in  relation  to  the  same  subject-matter  and  looking 
to  the  same  genenal  purpose,  if  in  one  connection  its  meaning 
is  clear  and  in  another  it  is  doubtful  or  obscure  it  is  in  the 
latter  case  to  receive  the  same  construction  as  in  the  former, 
unless  there  is  something  in  the  connection  in  which  it  is  em- 
ployed, plainly  calling  for  a  different  construction." 

Now,  in  this  same  section,  Section  1027,  sub-division  3,  we  find 
the  word  "shafting"  used  as  follows: 

"They  shall  cover,  cut  off  or  countersink  keys,  bolts,  set 
screws  and  all  other  parts  of  wheels,  shafting  or  other  revolving 
machinery  projecting  unevenly  beyond  the  surface  of  auch  re- 
volving machinery." 

Clearly  the  Legislature  in  the  use  of  the  word  "shafting" 
in  that  section,  nsed  it  as  it  is  generally  understood,  as  a  re- 
volving shaft  connecting  the  power  to  mai-hinery,  and  did  not 
use  it  in  the  sense  of  a  piston  rod  and  connerting  rod.  Tn  tho 
same  effect  is  Raymond  v.  Cleveland.  42  Ohio  St.,  522-.'t2n,  and 
Norris  v.  State,  25  Ohio  St.,  224. 

So  that  we  find  as  a  matter  of  law  that  the  piston  rod,  con- 
necting rod  and  crank  were  not  shafting  within  thf  mcaninst  of 
that  statute,  and  that  the  special  finding  of  the  .inry  is  manifestly 
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wrong.  It  follows  from  that,  that  inasmuch  aa  the  jury  foand 
or  based  their  verdict  in  part  because  of  lack  of  boxing  or  casing 
of  shafting,  that  their  verdict  is  manifestly  against  the  evidence. 
The  judgment  of  the  court  of  common  pleas  will  he  reversed 
and  the  case  remanded  for  a  new  trial. 


wrrmss  protbctxd  against  action  for.  damages. 

Court  of  Appeals  tor  Jefferson  County. 
Edward  J.  Bickebstaff  v.  William  Hinqsley  and  Edward 

BeBTBXiL. 
Decided,  May  Term,  1913. 

Privilege — Action  Doei  Not  Lie  Againgt  Witnett  for  Blander — Not  Sub- 
ject to  Oivil  AcHon  Even  ThouoH  it  tie  Alleged  the  Tetlinony 
Wat  Falte. 

Where  a  witness  In  a  Jndlcial  proceedins  teetlflee  to  matters  pertinent 
to  the  iBBue,  an  xction  cau  not  be  malntHlned  against  him  by  the 
party  against  \\l.::in  such  testlmonr  Is  sWen,  on  the  sround  that 
the  testimony  is  false  and  was  the  cause  of  the  Judgment  ren- 
dered against  such  party. 

Metcalfe,  J. ;  Xorris,  J.,  and  Pollock,  J.,  concur. 

Plaintiff  in  error  was  plaintiff  below.  A  demurrer  was  filed 
to  the  plaintiff's  petition  in  the  common  pleas  court.  The  de- 
murrer was  sustained  by  that  court  and  the  plaintiff  not  de- 
siring to  plead  further  judgment  was  rendered  against  him  on 
the  pleadings.  The  petition  avers,  in  substance,  that  in  an  action 
in  which  the  plaintiff  herein  was  defendant,  an  injunction  was 
issued  against  him  prohibiting  him  from  trespassing  upon  a  cer- 
tain coal  mine ;  that  he  was  arrested  upon  an  order  issned  in  n 
contempt  proceeding  for  a  violation  of  said  order  of  injunction, 
and  that  upon  a  hearing  of  such  charges  in  contempt  both  of  the 
defendants  testified  that  at  certain  times  they  had  seen  him 
upon  the  premises  doing  acts  which  were  in  violation  of  the  order 
of  the  court.  He  avers  that  such  testimony  was  false,  and  that 
by  reason  of  such  false  testimony  judgment  was  rendered  against 
him  in  the  contempt  proceeding  and  he  was  thereby  greatly 
injored. 
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The  only  question  presented  by  the  ■  demurrer  in  thje  case  is 
whether  statements  pertinent  to  the  issue  on  trial  made  by  wit- 
nesses ealled  upon  to  testify  in  a  judicial  proceeding  are  privi- 
leged, or  if  a  witness  having  testified  to  a  fact  which  is  pertinent 
to  the  issue  can  be  subjected  to  an  action  for  damages  on  the 
ground  that  such  testimony  is  false.  It  can  readily  he  seen  that 
if  an  action  can  be  maintained  Against  witnesses  on  account  of 
pertinent  statements  made  by  them  upon  the  trial  of  cause."?  in 
court  how  very  much  the  administration  of  justice  would  be 
hampered,  and  what  a  drap  there  would  he  upon  the  testimony 
of  witnesses.  If  the  rule  prevailed  that  when  a  witness  testifie.s 
in  good  fa-ilk  in  the  ordinary  course  of  justice,  as  they  are  re- 
quired to  do,  that  if  they  testiiied  Against  the  interest  of  one  of 
the  parties  they  could  be  subjected  to  an  action  for  damages,  how 
loath  they  would  be  to  testify  at  all,  and  what  a  great  tempta- 
tion there  might  be  in  many  cases  to  obscure  or  avoid  the  truth 
altogether.  An  examination  of  the  law  upon  this  subject  leads 
lis  to  the  conclusion  that  the  rule  is  an  inflexible  one  that  wit- 
nesses who  testify  to  pertinent  facts  can  not  be  subjected  to  a 
civil  action  even  though  it  be  alleged  that  such  testimony  is 
false. 

In  the  case  of  7vi7r.i  v.  Oaxter.  42  0.  S.,  6ril,  it  is  held  that  such 
action  can  not  be  mnintained.  In  the  opinion  on  page  635  it  is 
said: 

"The  genera!  rule  is  Ibnt  langnagc  nsed  in  the  ordinary  course 
of  judirial  proceedings,  whether  by  the  judge,  a  party,  counsel, 
jnrnrs  or  witnesses  is  protected  if  it  he  relevant  to  the  matter 
nnder  consideration,  and  the  court  have  jurisdiction,  the  privi- 
lege accorded  to  a  witness  under  such  circumstances  is  founded 
upon  public  policy.  The  due  administration  of  justice  requires 
that  a  witness  should  be  perfectly  free  to  speak  according  to  his 
belief  without  regard  to  consequences.  He  is  sworn  to  tell  the 
truth,  the  whole  truth,  and  nothing  but  the  truth  concerning 
the  matter  in  trial.  While  doing  so  in  good  faith  he  is  abso- 
lutely privileged,  and  can  not  be  found  guilty  of  per.jury  nor  is 
he  liable  to  a  civil  action :  thus  far  nil  the  authorities  agree." 

The  question  is  ably  and  thoroughly  discuB.sed  is  the  case  of 
HunrMe  v.  Voneiff.  69  Afaryland,  IfiO.  also  reported  in  9  Am. 
St.  Rep..  413.     T  quote  from  the  opinion  on  page  414,  9  Am.  St. : 
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"The  case  now  before  iis  is  not  that  of  an  advocate,  but  of  a 
witness,  and  in  our  opinion  it  is  of  the  greatert  importance  to 
the  administration  of  justice  that  witnesses  would  go  upon  the 
stand  with  their  minds  absolutely  free  from  apprehenaion  that 
they  may  subject  themselves  to  an  action  for  slander  for  what 
they  may  say  while  giving  their  testimony." 

And  again  on  page  415,  after  citinga  number  of  cases  he  says: 
"Willes,  Coleridge,  Cockburn,  Blackburn,  Kelley,  Creswell, 
Lord  Cairns,  and  other  eminent  jurists  have  again  and  again 
expressed  the  opinion  that  the  privilege  of  a  witness  should  be 
absolute,  have  pointed  out  the  great  benefit  of  such  privilege  to 
the  administration  of  justice,  and  have  deprecated  in  strong 
terms  the  evil  con8e<]uenceB  they  thought  would  ensue  if  wit- 
nesses were  placed  under  any  intimidation  or  the  fear  of  being 
involved  in  litigation  by  reason  of  what  they  might  say  when 
under  examination." 

This  case  holds  that  a  party  who  utters  slanderous  words  of 
another  while  upon  the  witness  stand  was  not  liable  to  an  action 
for  damages  for  those  words.  In  the  note  on  page  421,  quoting 
from  the  ease  of  IJeiiders'in  v.  Broomhead,  4  Hurl.  &  N.,  577,  it 
is  said ;  "The  rule  is  inflexible  that  no  action  will  He  for  words 
spoken  or  written  in  the  eourse  of  giving  evidence."  The  note 
in  this  case  in  9  Am.  St.,  sitpra,  contains  a  very  able  exposition  of 
the  doctrine,  and  see  also  22  Am.  &  Eng.  Ency.  of  L.,  6ft8  (second 
edition). 

It  was  said  in  argument  that  if  a  .judgment  he  procured  by 
false  testimony,  if  the  party  can  have  no  redress  against  the 
offending  witness  by  way  of  an  action  for  damages  that  he  is 
without  remedy  at  law,  but  this  is  not  so.  Under  the  statutes 
of  Ohio,  if  it  be  afterwards  found  that  the  judement  has  been 
procured  in  whole  or  in  part  by  false  testimony,  and  the  party 
giving  the  false  testimony  has  been  convicted  of  perjury,  the 
judgment  may  be  set  aside  on  the  application  of  the  party  ag- 
grieved, and  an  action  fan  he  sustained  for  that  purpose.  Gen- 
eral Code,  Section  11 681. 

We  think  the  judgment  nf  the  court  below  was  right  and  the 
same  is  affirmed. 
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DUPLICATE  MOTION  MAY  BB  STRICKEN  FROM  nLES. 

Circuit  Court  of  Cuyahoga  County. 
The  Pomxiwsky  Plumbing  Co.  v.  D.  H.  Rosbnbtbin. 
Decided,  February  5,  1912. 
Striking   Motion   From    Files— Duplicatf   Motion. 
A  court  la  not  required   to  pass  upon  the  same  matter  more  than 
once:    hence  (here  te  no  error  In  striking  from  the  flies  a  second 
motion  to  vacate  a  default  Judgment  Identical  with  one  overruled 
Ave  days  before. 

Harry  Koblitz,  for  plaintiff. 
J.  Mendelson,  contra. 

Winch,  J.;  Marvin,  J.,  and  Nim.vn,  J.,  concur. 

The  error  here  complained  of  is  striking:  from  the  files  a  mo- 
tion to  vacate  a  default  judgment.  Such  action  was  taken  by 
the  trial  court  because  five  daj's  before  it  had  overruled  a  similar 
motion  made  hy  plaintiff  in  error. 

We  see  no  error  in  this  ruling;  the  court  is  not  required  U> 
pass  more  than  once  upon  the  same  matter ;  otherwise  there  would 
be  no  end  to  litigation. 

Judgment  affirmed. 
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NOT  BOUND  TO  ANTKIPATE  THE  NBGUCENCC  OF  ANOTHEIL. 

Circuit  Court  of  Curahoga  County. 
Pebdikand  Ziganek  v.  The  Ci.bvbland  Railway  Company. 
Decided.  February  5.  1912. 
Contributorp  Xvffligrncf^-AvtomobUc  Cratting  Track  in  Front  of  Car. 
While  one  about  to  cross  a  street  car  track  with  an  automobile  in 
front  of  an  approaching  car  ie  bound  to  use  his  faculties  for  hU 
own  protection,  yet  ordinary  earc  does  not  require  of  him  that  he 
anticipate  negligence  on  the  part  oT  those  operating  the  car,  and 
whether  or  not  he  did  exercise  ordinary  care  In  the  light  of  all 
the  clrcuni stances,  in  nltemiiting  lo  cross  the  tracks  In  front  of 
the  approaching  car,  Is  a  question  which  he  has  a  right  to  have 
submitted  to  a  jury. 

,  B.  Pearcc  and  C.  A'.  Sheldon,  for  plaintiflf  in  error. 
Squire,  Sanders  &'  Dempsey,  contra. 

NiMAN,  J. ;  Winch,  J.,  and  AUbvin,  J,,  concur. 

The  plaintiff  in  error  brought  suit  in  the  court  of  eommon 
pleas  against  the  defendant  in  error  to  recover  damagi^s  for 
personal  injuries  suffered  by  him  when  he  was  struck  by  street 
car,  operated  by  the  defendant,  as  he  was  in  the  act  of  cross- 
ing to  street  car  track  in  an  automobile. 

The  pleadings  and  the  evidence  show  that  the  plaintiff,  be- 
tween 8  and  9  o'clock  in  the  evening  of  August  12,  190H,  was 
going  westward  on  St.  Clair  avenue,  in  the  city  of  Cleveland, 
driving  an  automobile,  on  the  northerly  side  of  the  street ; 
that  as  he  approached  East  45th  street  he  turned  the  auto- 
mobile to  the  southward  for  the  purpose  of  going  up  said 
45th  street;  that  as  he  was  turning  across  the  street  a  subur- 
lian  car,  owned  by  the  Cleveland,  Painesville  &  Eastern  Rail- 
way Company,  and  operated  by  the  defendant,  was  approach- 
ing from  the  west  on  the  south  track  in  St.  Clnir  avenue;  that 
as  the  plaintiff  was  going  upon  the  track  on  which  this  suburban 
car  was  running,  he  discovered  the  car  almost  upon  him  and 
tried  to  reverse  the  antomobile,    and  while  so  doing  the  front 
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part  of  the  automobile  was  struck  by  the  ear  and  he  was 
severely   injured. 

It  appears  further  that  the  car  had  bright  headlights  which 
the  plaintifE  claims  were  so  dazzling  As  to  be  confusing  to  the  eye 
and  misleading  to  one  not  accustomed  to  viewing  the  same; 
that  the  plaintiff  had  seen  the  c&r  approachli^  a  considerable 
distance  away,  and  at  the  time  he  turned  to  cross  the  track 
for  the  purpose  of  going  into  45th  street,  it  was  opposite  Kast 
43rd  street,  a  distance  of  between  300  and  400  feet  from  the  point 
where  the  plaintiff  attempted  to  cross  the  street;  that  according 
to  the  testimouy  of  certain  witnesses  the  car  was  running  at  a 
high  rate  of  speed,  estimated  by  one  witness  to  be  from  twenty- 
five  to  thirty  miles  an  hour;  that  after  striking  the  automobile, 
the  car  ran  a  distance  of  about  125  feet  before  coming  to  a  stop. 

When  the  plaintiff  had  rested,  the  court  on  motion  of  the 
defendant,  instructed  the  jury  to  return  a  verdict  for  the  de- 
fendant, and  it  is  the  correctness  of  this  action  that  is  called  in 
question  by  this  proceeding  in  error. 

The  motion  ^vas  based  upon  the  ground  that  the  undisputed 
and  controlling  facts  produced  in  evidence  by  the  plaintiff 
t'howed  no  actionable  negligence  on  the  part  of  the  defendant, 
and  that  the  plaintiff  had  not  overcome  the  presumption  of 
contributory  negligence. 

There  was  evidence  in  the  case  that  tended  at  least  to  show 
uegligence  on  the  part  of  the  defendant  in  the  operation  of 
Ihe  car,  and  the  action  of  the  trial  court  must  be  sustained,  if 
at  all,  On  the  ground  that  the  undisputed  and  controlling  facta 
showed  contributory  negligence  on  the  part  of  the  plaintiff. 

The  rights  and  duties  of  those  about  to  cross  the  tracks  of  a 
street  railroad  at  a  street  erasing  are  discussed  and  defined  in 
Cincinnati  Street  UnHwa;/  Company  v.  S-nell.  54  0.  R.,  197.  and 
it  was  there  held : 

' '  A  person  about  to  cross  the  track  of  a  street  railway  at  a 
street  crossing  is  bound  to  exercise  care  proportioned  to  ^e 
danger  to  be  avoided,  and  the  consequences  which  might  result 
from  want  of  it,  conforming  in  amount  and  degree  to  the  par- 
ticular circumstances  surrounding  him ;  bnt  it  is  only  ordinary 
care  which  is  required,  that  which  might  reasonably  be  expected 
of  persons  of  ordinary  prudence.     Ordinary  care  doea  not  re- 
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quire  him  to  anticipate  negligence  on  the  part  of  thoae  operating 
tlie  railway,  and  while  he  should  use  his  facalties  for  his  own  pro- 
tection, it  is  not  negligence  per  se  for  him  to  omit  to  look  in  both 
directiouH  £or  the  approach  of  a  car ;  whether  it  is  or  not  negli- 
gence depends  upon  the  circumstances." 

Applying  the  principle  laid  down  by  the  Supreme  Court  in 
this  case  to  the  one  under  consideration,  it  may  be  said  that  the 
plaintiff  was  bound  to  use  his  faculties  for  his  own  protection, 
hut  ordinary  care  did  not  require  of  him  that  he  anticipate  negli- 
gence on  the  part  of  those  operating  the  car,  and  whether  or  not 
he  did  exercise  ordinary  care  in  the  light  of  all  the  circumstances, 
in  atteuipting  to  cross  the  track  in  front  of  the  approaching  car, 
was  a  question  which  he  had  a  right  to  have  submitted  to  the, 
jury. 

There  was  evidence  which  tended  to  show,  in  some  degree, 
that  if  the  suburban  car  had  been  o|>erated  with  reasonable 
care,  it  might  have  been  stopped  after  the  plaintiff  had  started 
across  the  track,  and  before  the  accident  occurred.  The  plaint- 
iff had  a  right  to  assume  that  such  reasonable  eiire  woidd  l)e 
exercised  by  the  defendant. 

The  facts  in  this  ease  arc  very  similar  to  those  in  Toledo  Street 
Kaihvay  ('oinpuny  v.  "Wcsienhuher,  22  C.  C,  67,.in  which  parts 
1  ami  2  nf  the  syllabus  read  as  follows: 

"It  is  negligence  in  the  motorman  of  an  electric  street  car. 
wlien  the  car  is  froui  ]50  to  200  feet  from  a  crossing,  and 
hi'  sees  a  wagon  about  to  cross  the  track,  not  to  try  to  stop  or 
slacken  the  speed  of  the  car  until  almost  at  the  crossing,  when 
by  so  doing  the  collision  which  ensued  might  have  been  avoided. 

"It  if  not  negligence  in  the  driver  of  a  wagon  to  attempt  to 
drive  across  a  street  car  track  ahead  of  an  approachii^  electric 
car,  when  the  car  is  so  far  away  that  by  the  exercise  of  reason- 
able care,  it  might  ])e  stopped  before  reaching  the  place  of  cross- 
ing." 

It  was  contended  in  that  eaae  the  driver  was  guilty  of 
contributory  uepligcuce  in  entering  upon  the  tracks,  because  be- 
fore bis  horses  came  upon  the  track  be  distinctly  saw  the  car  ap- 
proaching, nor  more  than  two  hundred  feet  away;  thHt  he  saw  it 
approHching  at  a  rate  of  speed  that  would  rnn  him  down,  unless 
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the  speed  of  the  team  Bhould  be  very  much  accelerated  or  the 
speed  of  the  ear  should  be  restarted ;  yet  he  entered  upon  the 
track  to  cross  over,  and  was  struck. 

In  answering  this  contention  the  court  used  language  that  is 
pertinent  to  the  circumstances  of  this  case.  On  page  69  the 
court  said: 

"To  attempt  to  drive  across  a  track  ahead  of  a  street  car 
when  the  ear  is  so  far  away  that  by  the  exercise  of  reasonable 
care  on  the  part  of  the  operators  it  might  be  stopped  before 
reaching  the  place  of  crossing,  is  not  negligence  in  our  opinion. 
The  rights  of  the  street  car  company  and  of  the  driver  of  the 
team  being  equal  at  the  crossing,  he  had  a  right  to  go  over  the 
crossing  ahead  of  the  ear,  nothwithstanding  the  fact  that  his 
doing  so  would  require  that  the  speed  of  the  ear  must  be  retarded 
to  prevent  a  collision.  The  one  first  at  the  crossing  had  the  right 
to  precede  the  other  in  going  over  the  same.  It  is  plain,  the  driver 
of  the  team  must  take  into  consideration  the  fact  that  the  street 
car  can  not  turn  out,  it  must  remain  upon  the  rails,  and  he  muat 
take  into  consideration  the  fact  that  it  can  not  stop  instantly, 
that  if  it  is  going  at  a  high  rate  of  speed  it  may  require  consider- 
able distance  for  it  to  stop  -,  but  taking  all  these  things  into  con- 
sideration, if  he  enters  upon  the  track  when  the  car  is  so  far 
away  as  that  it  may,  by  the  exercise  of  reasonable  diligence  on 
the  part  of  the  operator  be  stopped,  he  is  not,  in  our  opinion, 
guilty  of  negligence  in  thus  entering  upon  the  track." 

The  decision  of  the  circuit  court  in  that  case  was  affirmed  by 
the  Supreme  Court,  without  report,  in  65  O.  R.,  567,  and  upon  its 
authority,  if  no  other  existed,  we  would  be  compelled  to  reach 
the  conclusion  annouueed. 

The  Judgment  of  the  court  of  common  pleas  is  reversed  and 
the  cause  remanded  for  further  proceedings. 
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PROPER.  CONSTRUCTION  OF  RRPRESENTATIONS  DESCRVTIVK 
OF  OCCUPATION. 

Court  of  Ain«ala  for  Darke  County. 

American  Fidelitv  Company  v.  JrAOQiB  A.  Fatty.* 

Decided,  January  G,  1913. 

Accidunt  In;iura»vr — stipulations  vf  Policy  Willi  Helereiii:  to  Hazarit 
Of  Different  Classifivatloiis — Overlapitlng  ■,/  Oct^upationa  ond  liu- 
latea  Acta  Inrulvivt}  Grimti-r  Hazard. 

Id  the  abeence  from  a  pollry  of  accident  insurance  of  an  exception 
based  on  apecific  acts,  an  Isolated  act  by  ttae  Insured  commonly 
connected  with  a  nioie  dangerous  occupation  than  that  named  In 
the  application  for  insurance  does  not  reduce  the  amount  ot  the 
policy  to  the  baala  of  the  more  hazardous  risk. 

Dale  &  Ktisworm,  for  plaintiff  in  error. 
Bickel  <£  Baker,  contra. 

Allre.\d,  J.;   Ferneding,  J.,  and  Kunkij;,  J.,  concur. 

The  original  action  was  brought  by  the  beneficiary  upon  a 
policy  of  insuranct;  issued  to  one  W.  O.  Patty,  insuring  against 
loss  of  life  from  bodily  injury  caused  by  external,  violent  ot  acci- 
dental means.  It  is  averred  that  the  assured  while  in  the  perfor- 
mAnce  of  the  duties  of  his  occupation  as  set  out  in  said  policy 
fell  from  a  moving  ear  and  was  fatally  injured. 

A  number  of  defenses  are  set  forth  in  the  answer.  These  de- 
fenses, excepting  the  first,  relate  to  a  claim  of  the  insurance 
company  that  Patty,  at  the  time  of  his  injuiy,  was  engaged  in 
an  extra  hazardous  occupation  which  by  virtue  of  the  policy 
itself  reduced  the  claim  to  the  sum  of  $300, 

The  case  was  tried  before  the  court  and  a  jury  and  resulted 
in  a  verdict  and  judgment  in  favor  of  the  plaintiff  for  $6,000, 
the  full  amount  of  the  policy.  Motion  for  a  new  trial  was  over- 
ruled and  the  case  was  brought  here  upon  petition  in  error. 

The  defense  rests  upon  the  following  representation  in  the 
application  and  made  a  part  of  the  policy,  to-wit; 

•Writ  of  cerliorari  applied  for  and  refused  by  the  Supreme  Court. 


COURT  OF  APPEALS.  393i 

1914.]  Darke  County. 

"The  duties  of  my  occupation  are  as  follows;  secretary  and 
manager,  office  duties  and  superintendent.     No  manual  labor." 

And  also  upon  the  following  condition  in  the  policy : 

"If  the  insured  is  injured  fatally  or  non-fatally  while  engaged 
in  an  occupation  or  employment,  classed  by  the  company  as 
more  hazardous  than  that  ^vritten  in  the  application  for  this 
policy,  the  company's  liability  shall  be  only  for  such  amount  as 
the  premium  paid  by  him  will  produce  at  the  rate  fixed  for 
such  increased  hazard  in  the  manual  of  the  company," 

The  evidence  shows  that  W,  0.  Patty,  the  assured,  was  a 
member  of  a  partnershp  engaged  in  mining,  washing  and  ship- 
ping gravel  and  while  so  engaged,  in  an  emergency  as  an  iso- 
lated act,  he  boarded  a  small  dump  car  for  the  purpose  of 
braking  it  as  it  descended  to  the  hopper,  fell  and  was  injured. 
The  evidence  as  to  these  facts  is  not  confticting,  but  all  the  evi- 
dence tends  to  support  the  facts  as  stated. 

The  controversy,  is  largely,  if  not  wholly,  a  question  of  law. 

Counsel  for  the  iiisuraufc  company  contend  that  the  com- 
pany is  not  liable  for  the  full  amount  of  the  policy,  but  only  for 
the  amount  provided  for  in  the  excepticm  for  the  extra  hazardous 
occupation.  Counsel  for  the  plaintiff  below  contends  that  the 
company  is  liable  for  tfie  full  amount  although  the  injury  grew 
out  of  an  isolated  act  involving  a  more  hazardous  occupation. 
The  pontroversy  must  be  determined  from  the  language  employed 
in  respect  to  the  occupation  and  in  connection  with  the  general 
scope  and  purpose  of  the  insurance  contract. 

The  representations  of  the  assured  as  to  the  duties  of  his 
occupation  were  undoubtedly  material  and  a  controlling  element 
in  the  contract  of  insurance.  The  condition  above  recited  may 
be  construed  as  an  exception.  It  was  undoubtedly  the  main  pur- 
pose of  both  parties  to  the  insurance  contract  to  stipulate  for 
the  full  amount  of  insurance,  and  that  the  reduced  amount 
nhould  apply  only  in  the  special  cases  specified  in  the  exception. 

In  reading  and  construing  the  so-called  exception,  we  are  justi- 
fied in  following  the  principle  announced  by  Spear,  J.,  in  the 
case  of  The  V.  S.  Mutual  Accident  Association  v.  Hubbel,  56  0, 
S.,  516,  527,  as  follows: 
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"But  it  must  be  borne  in' mind  that  language  of  exceptions  in 
Huch  policies  limiting;  the  liability  of  the  company  are  to  he  con- 
strued favorably  to  the  insuriKl  and  doubts  and  ambiguities  re- 
solved against  the  insurer." 

The  representation  of  the  assured 's  occupation  should  not  be 
construed  as  an  absolute  guarantee  by  the  assured  that  "no 
manual  labor"  would  be  performed.  In  the  very  nature  of 
occupational  insurance  such  a  construction  would  limit  the  scope 
of  the  policy  to  fi  very  narrow  range.  This  representation  is 
merely  descriptive  of  the  occupation  and  should  be  construed 
with  the  condition  above  quoted  which  contains  the  stipulation 
controlling  the  liability  and  reducing  the  amount.  The  excep- 
tion is  baaed  upon  occnpntion  rather  than  upon  single  acts  in- 
volving hazard. 

This  is  an  important  distinction  to  be  kept  in  mind  in 
reviewing  and  harmonizing  the  decisions  upon  this  subject. 

The  exception  under  consideration  is  limited  to  cases  where 
the  insured  is  injured  "while  engaged  in  the  occupation  or  em- 
ployment classed  by  the  comjiany  as  more  hazardous  than  that 
written  in  the  application  for  this  policy."  To  reduce  the  com- 
pany's liability  to  the  smaller  sum  the  insurance  company  con- 
tends that  the  company's  liability  is  graduated  by  the  hazard 
and  fixed  by  the  classihcatioii  as  applied  to  the  occupation  of 
an  ordinary  brakeman. 

A  single  act  does  not  determine  an  occupation.  Occupa- 
tions often  overlap  and  a  person  clearly  within  a  certain  occu- 
pation is  sometimes  called  upon  in  an  emergency  to  perform  an 
act  naturally  appertaining  to  a  different  occupation.  Yet  in 
common  parlance,  the  person  exercising  the  isolated  act  does 
not  change  bis  occupation.  The  application  in  the  caae  under 
consideration  notified  the  insurance  company  that  W.  0,  Patty 
was  a  member  of  the  firm  operating  this  plant,  and  that  in  ad- 
dition to  office  duties  he  was  superintendent  of  the  plant.  It 
would  only  he  reasonable  to  assume  that  while  his  occupation 
did  not  call  for  manual  labor,  yet  more  or  l^s  manual  labor  in 
connection  with  the  management  of  the  plant  would  be  expected 
of  its  superintendent  in  cases  of  emergency. 
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In  the  ease  of  Tke  Union  Mutual  Accident  Association  v.  Fro- 
hard,  134  III.,  pages  228,  234,  this  definition  is  found: 

"The  word  occupation  as  found  in  these  by-laws,  must  he 
held  to  have  reference  to  the  vocation,  profession,  trade  or  call- 
ing which  the  assured  is  engaged  in  for  hire  or  for  profit,  bnt 
not  as  precluding  him  from  the  performance  of  acts  and  duties 
which  are  simply  incidents  connected  with  the  daily  life  of  men 
in  any  or  all  occupations,  or  from  engaging  in  mere  acts  of  ex- 
ercise, diversion  or  recreation." 

In  Bess  v.  Preferred  Masonic  Mutual  Accident  As-iociatioii  of 
America,  112  Mich.,  96,  it  is  held: 

"A  provision  in  an  accident  policy  that  it  shall  be  void  as  to 
all  accidents  occurring  to  the  insured  when  engaged  in  any  pro- 
fession, employment  or  exposure  not  rated  as  preferred,  does 
not  apply  to  the  casual  performance  of  an  act  pertaining  to  an 
accepted  risk  if  in  the  particular  ease  it  pertains  incidentally  to 
the  r^ular  employment  of  the  insured." 

Niblack  on  Accident  Insurance,  Section  409,  holds: 
"A  change  of  occupation  means  an  engaging  in  another  em- 
ployment as  a  usual  business,  tt  does  not  apply  to  temporary 
employment  during  leisure  hours,  to  acts  done  outside  of  one's 
usual  and  ordinary  business,  or  the  casual  employment  in  a 
different  business." 

We  find  the  same  principle  maintained  by  the  following  eases 
cited  by  counsel  for  plaintiff  below:  Administrator  of  Stone 
V.  Casually  Company,  34  N.  J.  Law,  371;  N.  A.  Life  Insurance 
Company  v.  Kiirriiii<jlis.  m  IViiii.  State.  43;  Tucker  v.  Insurance 
Company,  50  ilun,,  50;  Berliner  v.  Travelers  Insurance  Co., 
121  Cal.,  458;  Standard  Life  Instu-ance  Co.  v.  Fraiser,  76  Fed., 
705;  Brink  v.  Ouarantee  Mutual  Accident  Association,  55  HuQ., 
606;  Johnson  v.  London  Ouarantee  Company,  115  Mich.,  86; 
Kentucky  Life  &  Accident  huturance  Association  v.  PrankKn, 
l(t2  Ky.,  512;  \Yildey  Casualty  Company  v.  Shepard,  61  Kans., 
351;  Schmidt  v.  American  Casualty  Accident  Association.  96 
Wis.,  304;  HoUiday  v.  American  Mutual  Accident  Association, 
103  la.,  178;  Huffman  v.  Standard  Life  <E-  Accident  Company, 
126  N.  C,  337. 
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The  cases  chiefly  relied  upou  b;  ooaiuel  for  plaintiff  in 
error  &re  founded  upon  exceptions  which  ore  specific  as  to  the 
act  from  which  the  injur;  resulted.  The  exception  in  those  ' 
cases  relates  not  merely  to  the  occupation  but  to  the  classifica- 
tion of  the  particular  act  or  hazard  from  which  the  injury  re- 
sulted. 

Counsel  for  plaintiff  in  error  especially  rely  upon  the  unre- 
ported case  of  Qotfredson  v,  German  Commercial  Accident  Com- 
pany, tried  before  Judge  Angel  of  the  United  States  District 
Court  of  Michigan  in  1912,  wherein  there  was  an  instructed 
verdict  for  the  insurance  company  upon  the  basis  of  an  extra 
hazardous  risk. 

The  application  contained  the  following  statement : 

"My  occupation  and  duties  are  fully  described  as  follows; 
proprietor;  no  manual  labor." 

The  exception  clause  of  the  policy  was  as  follows: 

"If  the  assured  is  injured  after  having  changed  his  occupa- 
tion for  one  classified  by  the  company  as  more  dangerous  than 
that  herein  stated  or  is  injured  while  doing  any  act  or  thing 
pertaining  to  any  more  hazardous  occupation,  the  liability  for 
any  loss  specified  shall  be  such  an  amount  as  the  premium 
paid  by  him  will  purchase  at  the  rate  fixed  by  this  company  for 
such  more  hazardous  occupation." 

An  examiuAtion  of  this  exception  clause  will  disclose  that  it 
is  based  not  only  upon  a  change  of  occupation,  but  also  upon 
the  "doing  any  act  or  thing  pertaining  to  any  more  hazardous 
occupation."  This  is,  in  our  opinion,  a  clear  distinction  be- 
tween that  case  and  the  one  at  bar  wherein  the  exception  is 
based  upon  occupation  and  not  upon  specific  acts.  AVe  have 
examined  the  following  eases  cited  by  counsel  for  plaintiff  in 
error.  Lane  v.  IitsuroMce  Company,  113  Southwestern,  324; 
Moody  V.  National  Masonic  Accident  Association,  92  North- 
west, 613;  Eggenberger  v.  Quaraniee  Mutual  Accident  Associa- 
tion, 41  Fed.,  172 ;  Metropolitan  Accident  Asiociatum  v.  Hilton, 
61  111.  App.,  100;  Railway  Officials  eft  Employees  Accident  As- 
sociation V.  Bradley,  97  111.  App.,  355;  Loesch  v.  Union  CasuaUy 
Co.,  176  Mo.,  654. 
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These  cases  have  a  stipulation  or  exception  very  similar  to 
the  one  involved  in  the  Gotfredson  case. 

We  have  esamined  the  other  citations  made  by  eonnsel  for 
plaintiff  in  error  and  we  tind  that  most,  if  not  all  of  them,  are 
cases  where  there  was  an  actual  change  of  occupation,  and  not 
involving  isolated  acts.  See  Standard  Life  <fe  Accident  Imurance 
Co.  V.  CartoU,  86  Fed.,  567;  Employers  Liability  Co.  v.  Back, 
1(B  Fed.,  229;  Aldrick  v.  Mercantile  Accident  As.iociation,  149 
XfaBs.,  467. 

In  Thomas  v.  Masonic  Fraternal  Accident  Association,  64  App. 
T>iv.  (K.  T.),  22,  the  exception  related  to  injury  in  any  occupa- 
tion, temporary  or  otherwise,  involving  extra  hazard  as  classified. 
The  exception  was  held  to  apply  to  the  case  of  a  lawyer  in- 
jured while  engaged  in  hunting. 

In  Ktfahrook  v.  Union  CasnaUt/  eft  fiwifliy  Co.,  74  Vt.,  473 
f52  Atl.,  1048),  the  assured  classified  as  "proprietor  of  gist  mill, 
*mper\-ision  only"  was  injured  while  using  a  hay  rake  upon  his 
fflther'a  farm.  Held:  Liahilify  reduced  to  hasis  of  more  hazard- 
ous occupation,  but  distinguishing  the  case  upon  the  ground  that 
the  assured 's  temporary  occupation  was  not  incidental  to  that 
represented  in  the  policy. 

In  Knapp  V,  Preferred  Muival  Accident  Association,  53  Hun., 
{X.  T.),  84,  the  operation  of  the  buzz  saw,  which  occasioned 
the  injury,  was  not  a  mere  isolated  or  emergency  act,  but  more 
or  less  a  feature  of  the  asaured's  occupation. 

So  far  as  we  have  been  able  to  ascertnin  there  arc  uo  cases 
except  the  Thomas  and  Estabrook  cases  where  it  is  held  that  an 
isolated  act  involving  a  more  ha^^rdous  occupation  reduced  the 
amount  of  the  policy  to  the  basis  of  the  extra  hazardous  risk  in 
the  absence  of  an  exception  based  upon  specific  acts. 

We,  therefore,  hold  that  the  engaging  by  the  assured  in  an 
isolated  act  outside  of  bis  represented  occupational  duties,  but 
incidental  thereto,  does  not  violate  bis  policy  nor  under  the  gen- 
eral terms  of  hia  policy  reduce  the  company's  liability  to  that 
Ki<:'d  upon  a  more  hazjirdous  occupation. 

1*  TdIIows  that  the  trial  court  correctly  instruotcd  the  jury 
rs  to  iho  basif  of  liability,  and  that  the  evidence  justiiled  re- 
rovpi-y  of  t^c  I"'!"  fiitiount  of  the  policy. 
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Thfic!  is  r.n  (ib.)ection  to  the  charge  of  the  court  as  to  the  bur- 
rien  of  {irooi.  Wo  are  inclined  to  think  that  this  charge  is  in 
hartiiuny  with  I'no  opinion  of  Judge  Spear  in  the  Hubbel  case 
above  cited.  Still  if  the  charge  as  to  the  burden  of  proof  is  eiro- 
nb'Xis,  w'c  would  be  required  to  ignore  it  under  Section  11364, 
and  sustain  the  verdict  and  judgment  because  in  harmony  with 
the  Mibstantidl  ;imli.-e  of  the  case.  We  are  greatly  indebted  to 
coiutsel  for  the  liH.t  pri?sentation  of  the  questions  represented 
liy  tlic  record  .'id  the  thorough  research  and  review  of  the 
many  authorities  bearing  upon  the  law  of  the  case. 

The  .judgment  of  tbc  court  of  common  pleas  will,  therefore, 
br  affirmed. 


MAINTENANCE  OF  CIOLD  BY  DiVOKCED  HUSBAND. 

Court  oF  AppeaU  tor  Hamilton  Coanty. 

Kmil  (Iebert  v.  Joseph  Howard. 

Decided,  April  12,  1913. 

Parent  ond  Child — Claim  of  HttsDand  of  n  Divorcee  for  on  Additional 
Amount  for  Support  of  Her  Child  Will  Xot  be  Upheld,  When. 

Where  a  divorced  woman  remarries,  and  her  first  husband  contributes 
to  the  support  ol  her  son  who  remains  In  her  custody,  the  second 
husband  can  not,  atter  a  lapse  of  Ave  years  or  more,  maintain  an 
action  against  the  first  husband  on  a  claim  then  for  the  Brst 
time  asserted  for  a  balance  due  for  the  boy's  maintenance. 

Sf.  V.  Lylins,  for  plaintift  in  error, 
H.  H.  Boshrook,  contra. 

JoNESj  0.  It.,  J.;  Jones,  E.  H.,  J.,  concurs;  Swing,  J.,  not 
sitting. 

Plaintiff  married  the  divorced  wife  of  defendant,  who  was 
the  mother  of  defendant's  son  then  aliout  eleven  years  of  age. 
The  boy  was  brought  by  his  mother  into  the  household  of  plaint- 
iff and  became  a  member  of  his  family.  Under  succesaive  ar- 
rangements between  the  boy 's  mother  and  the  defendant  weekly 
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sums  were  paid  to  her  by  defendant  for  the  maintenatiee  of  the 
boy,  being  first  at  the  rate  of  $2  per  week  for  a  period  of  86 
weeks ;  then  $4  per  week  for  88  weeks,  and  then  $5  per  week  for 
the  remainder  of  the  time.  When  these  sums  were  received  by 
the  mother  she  turned  them  over  to  the  step-father,  plaintiff 
herein,  who  admits  that  he  knew  she  was  receiving  them  from 
the  boy's  father,  defendant  herein,  but  denies  that  he  knew 
the  terms  of  any  contract  or  contracts  for  same  made  with  him 
by  the  mother. 

Plaintiff,  however,  made  no  objection  to  defendant  as  to  the 
amounts  that  were  being  paid  by  him,  and  appears  to  have  made 
no  demand  for  any  additional  payment  until  the  bringing  of 
this  suit,  in  which  he  claims  for  the  full  period  from  June  27, 
1906,  the  date  of  his  marriage,  to  January  6,  1911,  at  the  rate 
of  $4.50  per  week  for  board  and  clothing  furnished  the  boy  and 
allowed  a  credit  for  the  total  amount  paid  of  $820 — claiming  a 
balance  of  $246.50. 

There  is  no  evidence  that  the  amount  claimed  was  the  value 
of  the  necessary  board  and  clothing  or  that  the  father  had  failed 
to  supply  same. 

Under  the  facta  shown  by  the  evidence,  it  is  a  question  whether 
plaintiff  has  not  placed  himself  in  loco  parentis  with  relation 
to  the  boy,  and  whether  he  could  make  a  claim  against  the  boy's 
father  for  maintenance  after  it  had  been  furnished  without  any 
arrangement  or  contract  with  him,  and  without  showing  demand 
upon  him  to  furnish  such  necessaries  and  failure  on  his  part 
to  do  so.  But  the  continued  receipt  by  plaintiff,  without  ob- 
jection, of  the  weekly  payments  Bit  made  by  defendant  to  the 
mother,  leads  to  the  belief  that  he  must  have  been  informed 
of  the  contract  with  the  mother  and  a.'isented  to  it.  or  if  not  fully 
informed  that  he  must  have  been  satisfied  at  the  time  with  the 
amounts  paid. 

The  court  below  instructed  a  verdict  for  defendant.  On  con- 
sideration of  the  testimony  set  out  in  the  bill  of  exceptions  and 
the  record  of  the  case  below  the  court  finds  no  error  to  thfl 
prejudice  of  plaintiff  and  the  judgment  is  affirmed. 
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DAMAGES  FOR.  WR<mcrULLY  ATTACHINC  PROnHTY. 

Circuit  Court  of  Cuyahoga  County. 

Glenn   10.  Ori^wcild  and  Tiik  Hanker.'^  Sckety  Company  v. 
Helen  Tucker. 

Decided.  February  5,  1912. 

Bond  of  JittHce  of  tftP  Prarr — Si'rc(j/  Liable  for  Mitconducl  Of  Bpfcial 
Constable— Stntutr  „f  lAmitatiim*. 

The  obligation  on  tb<>  |>art  or  a  mirety  on  the  official  bond  ot  a  Justice 
ot  the  peace  to  respond  In  damn^ces  to  one  who  bas  been  Injured 
by  the  mleconduct  and  Illegal  acte  oF  a  special  constable  arlsee  out 
ot  the  bond  on  which  he  Is  surety,  and  the  llmitationB  on  an  ac- 
tion brought  ta  enforie  such  obligation  is  ten  years. 

C.  A.  Dille.  for  plaintiff  in  error. 

Harry  F.  Payer  nnd  H-  A.  Cvmrnings,  contra. 

NiMAN,  J.;  "WiNcii,  J.,  and  Marvin,  J.,  concur. 

On  the  8th  <iay  of  August,  1!)()2,  the  plaintiff  in  error,  Glenn 
E.  GriBwold,  was  »  jtistiee  of  the  peace  in  and  for  the  township 
of  Collinwood,  in  Cuyahoga  county,  and  the  plaintiff  in  error, 
the  Bankers  Surety  Company,  was  surety  on  his  nffieial  liond. 
On  the  day  nientione<l,  the  said  Glenn  E.  Oriswold,  in  a  certain 
action  pending  in  the  court  of  said  justice  appointed  one  R. 
A.  Hudson  special  constable  for  the  purpose  of  attaching  cer- 
tain property  of  the  defendant  in  thnt  action,  under  an  order  of 
atlRfhment  issued  therein.  Hudson,  acting  as  such  special  con- 
stable, wrongfully  attached  and  held  property  beloni;ing,  not  to 
the  defendant  in  said  action,  but  to  Helen  Tucker,  the 
defendant  in  error,  who  in  another  suit  begun  in  the 
court  of  another  justice  of  the  pcjicc  n(rainst  Hudson  re- 
covered H  .jiidpnient  against  him  on  the  20th  day  of 
.\upust,  1!)ll2.  for  the  value  of  the  property  wrongfully 
attached  ard  dama-rcs  for  il.s  illcgjd  detcnfinu.  This  judg- 
ment not  being  satisfied,  the  defendant  in  error,  on  May  26. 
1!)09.  brought  suit  against  the  plaintiffs  in  error  in  the  court 
of  common  pleas  to  recover  the  amount  ad.iudged  her  in  her  ae- 
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tion  in  the  justice  court,  and  other  damages  suffered  by  her  on 
account  of  the  misconduct  and  illegal  acts  of  the  said  special 
GODstable.  In  the  court  below  the  defendant  in  error  recovered 
a  judgment  against  the  plaintiffs  in  error,  which  the  latter  seek 
in  this  proceeding  to  have  reversed. 

The  plaintiffs  in  error  contend  that  the  cause  of  action  sued 
upon  was  barred  by  the  statute  of  limitations,  and  that  the  trial 
court  erred  la  not  so  holding. 

This  contention  is  based  upon  the  claim  that  the  cause  of  ac- 
tion set  forth  in  the  petition  is  governed  by  the  limitation  pre- 
scribed by  Section  11222,  General  Code,  which  contains  a  pro- 
vision, in  suhstance,  that  an  action  u|)on  a  liability  created  by 
statute,  other  than  a  forfeiture  or  penalty,  can  only  be  brought 
within  six  years  after  the  cause  of  action  accrues. 

The  defendant  in  error  contends  that  Section  11226,  General 
Code,  controls  the  time  within  which  her  action  could  be  brought. 
This  section  is  as  follows: 

"An  action  upon  the  official  bond  or  undertaking  of  an  official, 
assignee,  fmstee.  executor,  administrator  or  guardian,  or  upon 
a  bond  or  undertaking  given  in  pursuance  of  a  statute,  can  only 
be  brought  within  ten  years  after  the  cause  of  action  accrues; 
but  this  section  shall  be  subject  to  the  qualifications  in  section 
forty-nine  hundred  and  seventy-six. " 

A  determination  of  the  nature  of  the  cause  of  action  con- 
tained in  the  petition  of  the  plaintiff  in  the  court  of  common 
pleas  will  decide  which  of  the  sections  of  the  statutes  referred 
to  should  govern.  Tf  the  cause  of  action  is  one  founded  upon 
a  liability  created  by  .statute,  it  would  be  barred  in  six  years: 
if  the  action  is  upon  the  official  bond  of  the  plaintiff  in  error, 
Glenn  E.  Griswold,  the  time  would  be  ten  years. 

The  authority  for  the  appointment  of  a  special  eonitable  by 
a  justice  of  the  peace  is  found  in  Section  3333,  General  Code, 
which,  after  conferring  the  power  upon  the  justice  to  make  such 
appointment  in  certain  ca.ses,  provides: 

"Such  justice  shall  stand  as  surety,  and  shall  be  in  that  char- 
acter liable,  he  and  his  sureties,  for  any  neglect  of  dnty  or  any 
illegal  proceedings  on  the  part  of  such  constable  so  by  him  ap- 
pointed." 
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The  only  obligation  of  the  sureties  on  the  bond  of  a  justice 
of  the  peat-e  must  be  Iwisfil  upon  the  !>oii(i  itsi'lf.  Their  liability 
arises  ])y  reason  of  their  having  signed  the  bond.  Tn  executing 
that  instnunent  as  sureties  they  would  be  held,  however,  to  have 
acted  in'  contemplation  of  the  law  making  them  liable  with  their 
jirincipal  for  the  neglect  of  duty,  or  illegal  proceedings  on  the 
part  of  any  special  constable.  The  law  fixing  this  liability 
would,  in  legal  effect,  become  a  part  of  the  terms  of  the  bond 
itself,  whether  written  therein  in  express  terms  or  not.  The 
obligation  on  the  part  of  a  surety  to  a  justice  of  the  peace  to 
respon<l  in  damages  to  one  who  has  been  injured  by  the  miscon- 
duct and  illegal  acts  of  a  special  constable  would,  thei-efore.  arise 
out  of  the  bond  on  which  he  is  surety,  and  the  liability  of  his 
principal,  the  justice  of  the  peace,  would  he  of  the  same  nature. 

Tn  reaching  this  conclusion  wc  are  siipported  by  the  author- 
ity of  DiimmirJ.-  v.  EnivUt.  40  O.  S.,  6+6,  where  it  was  held: 

"Under  a  bond  given  by  a  justice  of  the  peace  conditioned  as 
reciuired  bj'  Section  .^79  of  the  Revised  Statutes,  the  sureties  are 
liable  for  any  neglect  of  duty  or  any  illegal  proceedings  on  the 
part  of  a  constable  apjwinted  hy  said  justice  under  Section  6685, 
by  virtue  of  Section  6687." 

The  liability  of  the  plaintiffs  in  error  to  answer  for  the  wrong- 
ful acts  of  the  special  constable  is  founded  on  the  official  Imnd. 
given  by  one  of  them  as  principal  and  the  other  as  surety,  and 
the  petition  itself  shows  that  the  bond  is  made  the  basis  of  the 
action.  Section  11226,  General  Code,  therefore,  fixes  the  time 
within  which  the  action  must  be  brought,  which  is  ten  years. 
!ind  since  that  time  bad  not  elapsed  when  the  action  was  started, 
the  claim  sued  upon  was  not  barred,  and  the  court  below  com- 
mitted no  error  in  so  deciding. 

AVe  find  no  error  in  any  of  the  other  matters  complained  of 
in  the  petition  in  error,  and  the  judgment  of  the  court  of  com- 
mon pleas  is  affirmed. 
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SUBMISSION  or  UOUKSTS  TO  CHARGE  AS  AN  ENTIRETY. 

Circuit  Court  of  Cuyahoga  County. 

The   Schatzingee  Consomratei)   Realty   Company   v.   E.   M. 

Stonehill  bt  al. 

Decided,  February  5,  1912. 

Damages  for  BTCoch  of  L-irtii  Confai-t—Kpri-ial  Damagei — Request  to 
Gharee  Befort-  Argumi  nt  Prsi-ntrd  an  fH-riea. 

1.  Where  a  series  of  requests  to  charge  before  nrgument  Is  properly 

presented,  but  the  submission  of  them  1b  as  an  entirety,  or  as  a 
aerlea,  if  one  or  more  of  the  requests  does  not  i-orrectly  state  the 
law  applicable  to  the  rnrts  submitted  to  the  Jury,  It  la  not  error 
to  refuse  to  give  the  eulire  seriee, 

2.  When  sperltt!  damages  are  nlletted  to  have  resulted  from  the  breach 

of  a  contract  to  convey  lands,  the  plaintiff  Is  entitled  to  a  charge 
sufficiently  rocnprehenslve  to  enable  him  to  recover  such  dam- 
ages  as  arose  naturally  snd  proxiniatfly  from  the  brwach  of  the 
contract  and  aucb  as  the  parlies  to  the  contract  at  the  time  it 
was  made  must  reasonably  have  i-ontemplated  aa  a  probable  re- 
sult of  the  breach, 

3.  In  an  action  for  the  broarh  of  a  land  contract.  plalntlfT  Is  not  en- 

titled to  compensation  for  expenditures  made  before  the  con- 
tract was  entered  into,  looking  towards  Its  consummation. 

P.  G.  Knssulker.  for  pliiiiitiff  in  error. 
White  rf'  Grossnrr.  (-ontra. 

NiMAN.  J.;  Winch,  J,,  and  Marvin,  J.,  concur. 

The  order  of  the  parties  to  this  pi-Oi-eeding  was  reversed  in 
the  eourt  of  pommoti  pleas.  When  the  terras  "plaintifT"  and 
"defendant"  are  used  referenee  is  made  to  the  parties  as  they 
stoml  in  the  original  action. 

The  pinintiflfe'  amended  petition  tiled  in  the  court  below 
sets  np  a  raiise  of  action  for  damages  for  hreach  of  a  parol 
pontract  for  the  sale  of  certain  real  estate  in  the  city  of  Cleve- 
land, poKsession  of  which,  it  is  claimed,  had  heen  given  to  them 
hy  the  defendant  piirsnant  to  such  parol  ajtrcement. 
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It  is  urged  that  there  waa  error  in  the  refusal  of  the  trial 
court  to  grant  the  defendant's  motion  to  direct  a  verdict  in  its 
behalf  and  to  arrest  the  testimony  and  evidence  from  the  jury. 

In  support  of  this  jtosition.  the  defendant  contends  that  while 
the  contract  sued  upon  in  the  amended  petition  is  averred  to  be 
a  parol  contract,  the  evidence  disclosen  a  contract  in  writing  mth 
parol  modifications,  and  that  the  plaintiffs  therefore  failed  t« 
prove  the  contract  declared  upon. 

The  writing  which  the  defendant  claims  constituted  the  eon- 
tract  between  the  parties  was  offered  in  evidence,  and  an  in- 
spection of  this  writing  discloses  a  \vTitten  application  signed  by 
one  of  the  plaintiffs,  in  which  he  applies  to  the  defendant  for 
the  purchase  of  the  real  estate  in  question  npon  certain  terms 
that  are  specified  in  the  writing.  There  was  a  conflict  of  the 
evidence  a.s  to  whether  or  not  this  constituted  the  contract  which 
was  entered  into  by  the  parties,  or  whether  the  contract  actually 
entered  into  was  a  parol  contract,  and  the  tjucstion  was  properly 
8iibmitte<l  to  the  .iury  under  adequate  instructions  from  the 
court,  to  say  what  the  contract  between  he  plaintiffs  and  de- 
fendant in  fact  was,  and  we  find  no  error  in  the  action  of  the 
trial  court  in  refusing  to  direct  a  verdict  for  the  defendant. 

Tt  is  als<i  contended  that  the  court  below  committed  error  in 
refusing  to  instruct  the  jur^'  before  argument,  as  requested  by 
the  defendant.  After  the  plaintiffs  and  defendant  had  rested, 
and  before  argument,  the  defendant  submitted  to  the  couri; 
eight  requests  to  charge.  These  requests  were  written  on  sepa- 
rate sheets  of  paper  and  separately  numbered.  The  conrt  re- 
fused to  give  these  requests  on  the  ground  that  the  defendant 
had  not  complied  with  the  statute.  Section  11447  of  the  General 
Code,  which  provides  that  "When  the  evidence  is  concluded, 
either  party  may  present  written  instructions  to  the  court  on 
matters  of  law,  and  request  them  to  be  given  to  the  jury,  which 
instructions  shall  be  given  or  refused  by  the  court  before  the 
argument  to  the  jury  is  commenced."  Some  of  these  separate 
propositions  of  law  were  corre.'t  and  applicable  to  the  facts  in 
issue ;  others  were  not.  The  manner  in  which  the  request  was 
made  indicates  that  the  conrt  considered  that  the  defendant  had 
asked  to  have  the  eight  different  requests  to  charge  before  argu- 
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meat  given  as  an  entirety  and  not  separately.  lu  this  view  of 
the  matter,  the  trial  court  was  justified  in  refusing  to  comply 
with  the  request  made.  While  the  position  of  the  court  waa 
perhaps  somewhat  technical,  we  are  of  the  opinion  that  the 
position  assumed  waa  not  erroneous,  since  the  charges  to  be 
given  before  argument  must  be  given  as  submitted  without 
submitted  to  be  given  as  an  entirety,  or  as  a  series,  did  not  cor- 
modification,  or  entirely  refused.  If  any  one  of  the  requests 
submitted  t»  be  given  as  an  entirety,  or  as  s  series  did  not  cor- 
rectly state  the  law  applicable  to  the  facts  submitted  to  the 
jury,  they  should  all  have  been  refused,  and  this  is  apparently 
the  view  of  the  court  in  the  matter. 

Another  ground  of  error  is  said  to  exist  because  of  the  rule 
adopted  by  the  trial  court  for  the  measure  of  damages,  the  de- 
fendant contending  that  the  court  misconceived  the  proper 
measure  of  damages  to  be  applied  to  the  facts  in  the  case  should 
the  jury  find  for  the  plaintiff. 

The  question  of  what  was  the  true  measure  of  damages  to  be 
adopted  was  raised  by  objection  to  the  introduction  of  evidence 
in  support  of  certain  items  of  damage  claimed  by  the  plaintiffs, 
by  exceptions  to  the  instructions  of  the  court  on  this  stfcject, 
and  by  the  refusal  of  the  court  to  give  certain  instructions  re- 
quested by  the  defendant  in  which  a  different  rule  was  set  forth 
than  that  adopted  by  the  court.  To  determine  what  damages 
the  plaintiffs  were  entitled  to  have  awarded  them  by  the  jury, 
if  the  verdict  should  be  in  their  favor,  a  brief  reference  to  the 
facts  will  be  necessary. 

The  plaintiffs,  in  their  second  amended  petition,  allege  that 
the  contract  on  which  their  action  was  founded  was  entered 
into  on  the  25th  day  of  Jfarch,  1909,  and  that  it  was  to  be 
consummated  upon  the  terras  set  forth  on  or  before  the  15th 
ilay  of  April,  1909.  They  further  allege  that  they  were  to  be 
given  immediate  possession  of  the  premises  purchased,  and  were 
to  erect  an  apartment  building  thereon;  that  they  paid  to  the 
defendant  $100  of  the  purchase  price  of  the  premises  and  en- 
tered into  possession  of  the  same;  that  they  had  plans  and 
specifications  prepared  for  the  apartment  building  to  be  con- 
structed on  said  premises;  that  they  entered  into  contracts  for 
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the  construction  of  «aid  apartment  building  and  brought  to  the 
premises  stoue,  brick  and  otber  materials,  and  made  the  nt^-ea- 
iiar>-  exeavHtiou  for  the  building:. 

The  evidence  shows  that  tlie  payment  of  ^H'l)  was  :iiadt'  liy 
the  plsiutiffs  to  apply  on  the  purchase  price;  that  they  entered 
into  possession  of  the  premises  and  did  some  work  toward  the 
erection  of  an  apartment  house  on  the  premises;  that  on  the 
l;)th  day  of  April,  1009,  the  premises  claimed  to  have  been 
bought  by  the  plaintiffs  were  conveyed  by  the  defendant  to  third 
parties.  Tlie  riglit  of  the  plaintiffs  to  take  possession  of  the 
premises  in  question  was  denietl  by  the  defendant,  hut  on  this 
issue  the  verdict  shows  that  tlie  jury  found  with  the  plaintiffs. 

The  court  instructed  the  jury  on  the  measure  of  damages  in 
this  language : 

"I  say  to  you  then,  and  you  may  apply  the  law  as  here  given 
to  the  fiicrts  in  this  case,  that  where  two  parties  have  made  & 
contract  which  one  of  them  has  broken,  the  damages  which  the 
other  (uiglit  to  receive  for  such  breach  should  be  .such  as  may 
fairly  Hn<l  reasonably  be  i-on.strued  as  arising  naturally,  that  is. 
according  to  the  u.sumI  course  of  things  from  such  breach  of  con- 
tract itself,  or  such  as  may  fairly  and  reasonably  be  supposed 
to  have  liccn  in  the  conteniplatiim  of  the  parties  iif  thi'  time  they 
iiuidc  the  contract  ;is  j;  pi'oljalilc  result  of  tlx"  breach  of  tluil  con- 
tract. Now,  if  the  special  circumstances,  if  any  such  you  find 
there  were  in  this  case,  under  which  the  contract  was  actually 
made  if  you  find  that  such  a  contract  wan  in  tact  made,  if  these 
special  circumstances  were  known  to  both  parties,  the  damages 
resulting  fi-oni  the  lireacli  of  such  contract  which  they  would 
ri!i*M)nal)ly  contemplate,  would  lii>  llie  nTiiouiil  of  injury  which 
would  ordinarily  follow  from  a  breach  of  contract  under  the 
special  circumstances  so  known  to  each  party  and  eounnunicated 
to  each  other  in  the  negotiations:  but  on  the  other  band,  if  these 
special  circumstances,  if  any  you  find,  were  wholly  unknown  to 
the  party  breaking  the  contract,  that  would  be  the  defendant  in 
IhJH  case,  if  you  find  that  he  broke  it,  he  could  at  the  most  be 
held  only  for  such  damages  as  would  arise  and  flow  naturally 
and  proximately  from  such  a  breach  of  contract.  The  general 
principle  of  compensation  is  that  it  should  he  equal  to  the  injury 
in  every  case." 

The  charge  enlarged  upon  this  general  principle  somewhat 
at  length,  and  certain  features  of  the  charge  will  be  referred  to 
hereafter. 
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There  is  much  diversity  among  the  authorities  as  to  what  the 
true  measure  of  damages  for  breadi  of  contract  for  the  sale  of 
real  estate  is.  In  an  ordinary  contract  for  the  sale  of  real  estate, 
where  the  vendor  at  the  time  of  making  the  eontraet  has  title  and 
afterwards  refuses  to  convey,  or  puts  it  out  of  his  power  to  do  so 
by  conveying  the  title  to  another,  we  believe  the  true  rule  of 
damages  to  be  laid  down  in  Diixtin  v.  Xfiimnn'r,  8  Ohio,  f/0, 
which  is  as  follows: 

"When  a  vendor  has  a  title  and  refuses  to  convey,  or  when  he 
disables  himself  from  conveying  by  parting  with  the  title,  the 
njle  of  damages  to  be  enforced  in  equity  is  the  value  when  the 
conveyance  ought  to  have  been  made." 

In  Sedgvick  on  Damages,  Section  1U12,  the  subject  is  diS' 
cusi^ed  in  the  language  following: 

"If  the  defendant  tails  to  convey  because  he  has  not  a  good 
title,  he  is  always  liable  in  substantial  damages.  This  is  com- 
monly called  the  United  States  Supreme  Court  rule,  and  repre- 
sents one  extreme  of  the  series  of  principles  of  which  the  highest 
English  court  has  adopted  the  other  extreme.  It  seems  to  be  the 
correct  one  on  principle.  It  may  be  said  in  its  favor  that  it  is 
unjust  to  hold  the  veudei'  to  hin  contrant  to  pay,  if.  before  the 
contract  is  to  be  performed,  the  land  decreases  in  value,  while 
if  it  increases  in  value,  the  vendor  is  liable  only  for  nominal 
damages;  that  it  is  the  object  of  courts  of  justice  to  carry  out 
the  contracts  of  the  parties  as  far  as  paisible,  and  that  the  specific 
act  agreed  to  be  done  should  be  performed.  If  the  party  omits 
to  do  what  he  stipulated,  it  is  just,  as  a  reasonable  substitute, 
that  he  should  pay  the  precise  value  of  the  thing  which  he  con- 
tracted to  do;  and  such  value  to  be  estimated  at  the  time  when 
the  act  in  question  should  have  been  executed." 

It  will  be  seen  that  the  trial  court  did  not,  in  express  terms. 
charge  according  to  the  rule  laid  down  in  DWtin  v,  yccomer, 
nvpra.  but  it  will  further  l>e  noticed  that  this  action  involved  cer- 
tain special  circumsfancen.  It  was  claimed  by  the  plaintiffs  that 
the  premises  involved  were  bought  for  the  express  purpose  of 
building  thereon  an  apartment  house:  that  this  fact  was  known 
to  the  defendant,  and  that  the  plans  for  such  a  building  were 
discussed  with  the  officers  of  the  defendant,  and  that  the  de- 
fendant knew  of  the  commencement  nf  the  work  of  building  the 
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apartment.  There  was  evidence  tending  to  support  the  plaint- 
iffs' claim  in  this  respect,  aud  the  jury  would  have  been  justified 
in  finding  that  the  special  purposes  to  whit^  it  is  claimed  the  real 
estate  was  to  be  devoted  were  in  contemplation  of  the  parties  at 
the  time  the  eoutraet  was  entcivd  into,  and  that  the  defendant 
was  aware  of  the  steps  takeu  by  the  plaintiffs  to  achieve  these 
purposes.  .No  evidence  was  introduced  as  to  the  value  of  the 
premises  at  the  time  the  allied  contract  was  to  be  car- 
ried out,  and  we  think  that  the  plaintiffs  were  entitled  to 
a  charge  suflifieutlv  (■lutipreliciisive  to  enable  them  to  recover 
such  dauiages  as  arose  naturally  and  proximately  from  the 
breach  of  the  contract,  aud  such  as  the  parties  to  the  contract 
must  reasonably  have  contemplated  as  a  probable  result  of  the 
breach  of  that  contract  when  it  wa.s  made,  in  case  the  jury 
should  lind  that  there  was  a  contract  and  that  it'  had  been  broken 
by  the  defendant. 

We  think  there  was  no  error  in  the  charge  as  given  insofar  as 
that  portion  of  it  hereinbefore  quoted  is  concerned. 

The  court,  however,  during  the  progress  of  the  trial,  had  ad- 
mitted evidence  in  support  of  an  item  of  damages  claimed  by  the 
plaintiffs  amounting  to  ■'^275  for  certain  plans  for  the  proposed 
apartment  house,  which  were  obtained  by  the  plaintiffs  while  the 
negotiations  for  the  purchase  of  the  premises  were  being  carried 
on.  It  appears  that  the  obligation  to  pay  this  $275  had  been 
incurred  befor  the  contract  claimed  by  the  plaintiffs  to  have  been 
made,  had  been  entered  into.  The  court  in  its  charge  used 
language  authorizing  the  .jury  to  take  into  account  this  item  in- 
curred for  the  plans  and  Kpccifi<-ations.  In  the  admission  of  evi- 
dence in  support  of  this  item  of  damages,  and  in  instructing  th^ 
jury  that  they  might  consider  this  in  assessing  the  damages,  if 
they  should  find  fur  the  plaintiffs,  wo  think  the  court  erred.  The 
plaintiffs  were  not  entitled  to  recover  any  damages  for  any  ei- 
penditures  made  by  tbem  looking  toward  the  eonsuramation  of 
the  eontracf,  and  the  argument  that  such  expenditures  have 
proved  useless  expenses  by  reason  of  the  breach  of  the  contract. 
is  of  no  avail.     Si-dwick  on  Damages.  Section  1017. 

The  jury  returned  a  verdict  for  the  plaintiffs  for  $1,200.  The 
evidence  submitted  to  the  jury  tended  to  establish  items  of  dam- 
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age  suffered  by  the  plaintiffs  in  addition  to  the  $275 
item  already  referred  to,  in  the  following  amounts:  $85 
paid  to  the  architect  for  services  rendered  after  the  eon- 
tract  elaimed  to  have  been  entered  into  was  made;  $119.20  paid 
to  the  pontractor  who  was  given  the  contract  under  which  the 
work  on  the  apartment  honse  was  done;  $150  also  paid  to  this 
contractor,  and  another  amount  of  $41  paid  to  him ;  $100  on  the 
payment  of  the  purchase  price  on  which  interest  amounting  to 
$14.82  might  and  doubtless  was  figured  by  the  jury.  If  all  of 
these  various  amounts,  including  the  $275,  are  added  together, 
it  will  be  seen  that  the  aggregate  is  $785.02.  The  remainder  of 
the  verdict,  amounting  to  $414.98.  if  arrived  at  in  view  of  any 
evidence  submitted  at  all,  must  have  been  allowed  on  the  basis 
of  compensation  to  the  plaintiflfe  for  the  time  spent  by  them  in 
preparing  to  build  the  apartment  house  which  they  designed 
to  erect  an  the  premi-ses,  and  in  carrying  out  such  work  as  was 
done  before  the  controversy  arose.  Thei-e  was  no  evidence  given 
as  to  the  vahie  of  this  time  or  the  value  of  this  class  of  services, 
allhongh  there  was  evidence  bearing  on  what  was  done  by  the 
ptaintilTs  and  the  amount  of  time  spent  by  them. 

It  is  doubtful  whether,  under  the  charge  of  the  court,  the  jury 
i-oiild  have  understood  what  rule  they  were  to  follow  in  making 
allowance,  if  at  all,  for  this  particular  part  of  the  plaintiff's 
damages.  lender  proper  instnietions  they  would  have  been  justi- 
fied in  making  some  allowance,  hut  the  amount  of  $414.09  under 
any  possible  instnietions,  in  the  light  of  the  evidence  introclnced 
On  this  subject,  seems  to  he  excessive,  and  it  is  our  opinion  that 
$100  would  be  a  liberal  allowance  for  this  particular  part  of  the 
plaintiff's  damages. 

As  we  view  the  matter,  therefore,  the  erroneous  admission  of 
evidence  in  support  of  expenditures  made  previous  to  the  enter- 
ing into  the  contract  between  the  plaintiffs  and  the  defendant, 
and  made  for  the  express  purpose  of  trying  to  secure  such  a 
contract,  coupled  with  the  erroneous  features  of  the  charge  to 
which  we  have  referred,  is  responsible  for  a  verdict  of  $589.98  in 
excess  of  what,  under  proper  instructions,  the  jury  might  prop- 
erly have  assessed  as  damagea. 
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We  find  no  errors  assigned  by  the  petition  in  error  to  esist 
other  than  those  to  which  we  have  called  attention  and  if  the 
plaintiffs  will  consent  to  remit  from  their  verdict  the  sum  of 
$589.98,  the  judgment  of  the  court  below  will  he  affirmed;  hut 
if  they  do  not  so  consent,  the  judgment  will  be  reversed  and  the 
cause  remanded  for  further  proceedings,  for  error  in  the  admis- 
sion of  evidence  and  in  the  charge  of  the  court. 


DUTY  or  MOTORRUN  AT  STREET  CROSSBitCS. 

Circuit  Court  of  Cuyahoga  County. 

Anqei^a  M.  Harris  v.  The  Cleveland  Electric  Railway 

Company. 

Deolderi,  February  5.  1911!. 

'   Pttblif—Motonnant  Duty — Run- 

1.  A  street  car  company  has  only  equal  rlKbts  with  the  driver  at  a 

horse,  or  a  jiedestrlan,  at  n  street  crossing,  and  therefore  It  Is 
the  duty  of  the  niotorman  as  he  approaches  a  street  crossfng,  to 
have  his  car  under  control  and  to  Keep  a  constant  lookout,  not 
only  ahead,  but  also  lo  the  right  and  left,  so  as  to  discover  per- 
sons upon  the  track  or  apjiroachlng  II  without  noticing  or  heed- 
ing the  approaching  car.  so  that  he  may  allow  'them  to  pass  over 
in  safety. 

2.  A  motorman  can  excuse  himself  for  not  seeing  a  ijerson  In  danger 

at -a  crossing  when  In  the  exercise  of  proper  care  he  ought  to 
have  seen  him,  onlj  by  showing  that  at  the  moment,  his  atten- 
tion was  attracted  by  some  other  matter  In  the  line  ot  his  duty. 
t.  Although  plaintiff's  horse  wns  running  away  and  she  could  not 
control  It.  yet  if  the  motorman  saw  ber  and  could  have  slowed  up 
sufDciently  to  let  her  pass.  It  was  his  duty  to  do  so,  and  If  be 
failed  in  this  duty,  that  failure  was  the  pro.^lmate  cause  ot  the 
accident. 

A.  Lawrence  and  II.  F.  Payer,  for  plaintiff  in  error. 
Sqvire,  SatuJers  d'  Dempsey,  contra. 

Winch,  J.;  Marvin,  J.,  and  Niman,  J., 
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This  was  a  personal  injury  damage  case,  verdict  for  the  de- 
fendant being  diereted  at  the  close  of  plaintiff's  evidence. 

The  accident  happened  at  the  junction  of  Kiverside  avenue 
with  Detroit  avenue,  in  the  eity  of  Lakewood,  toward  the  close 
of  the  afternoon  of  the  12th  day  of  October,  1906.  The  plaintiff 
was  driving  northerly  on  Riverside  avenue,  when  her  horse  Im- 
eame  unmanageable  and  ran  away  with  her.  As  she  approached 
Detroit  avciuie  she  saw  a  far  of  tlii'  defmidant  rotnpaoy  ap- 
proaching from  the  east  at  a  high  rate  of  speed  and  realized 
that  she  was  apt  to  be  struck  by  it,  unl&ss  it  slackened  its  speed. 
She  held  tightly  onto  the  lines  and  managed  to  turn  her  horse 
toward  the  west  at  the  corner  and  had  got  a^ut  fifteen  or 
twenty  feet  from  the  corner  when  the  ear  struck  both  the  horse 
and  buggy  on  their  right  side  and  she  was  thrown  out  and 
seriously  injured. 

There  was  evidence  tending  to  show  that  there  was  a  view 
across  the  corner  from  a  point  on  Detroit  avenue  250  feet  east  of 
Riverside  avenue  to  a  point  nn  Riverside  avenue  150  feet  south 
of  Detroit  avenue,  unobstructed  except  by  a  small  office  build- 
ing directly  at  the  corner. 

The  plaintiff  testified: 

"I  could  see  the  Detroit  avenue  car  approaching,  and  I 
siTcamed  to  warn  the  motorman  that  I  could  not  help  myself,  I 
first  saw  the  Detroit  avenue  ear  when  I  was  about  one  hundried 

and  fifty  feet  from  tlif  cornel'.  Thi'  car  was  iihnut  two  hundred 
and  fifty  feet  away,  if  not  more.  There  wasnothing  by  which 
my  view  was  obstnictpd.  I  looked  at  the  motorman  in  chaise 
of  the  car,  and  he  was  looking  at  me.  T  could  see  across  the 
corner  there,  lie  was  facing  towards  me.  I  tried  to  hold  my 
horse  and  I  could  not,  so  1  tried  to  warn  the  motorman  of  my 
condition  so  that  he  would  give  me  time  to  pass.  T  tried  to  atop 
the  horse  and  when  1  could  not,  of  course,  the  only  place  for  me 
to  turn  was  west.  I  turned  the  comer  just  as  sharp  as  I  could, 
say  ahout  fifteen  or  twenty  feet,  when  the  car  struck  me." 

Two  passengers  on  he  car  testified  that  at  a  point  200  feet  be- 
fore the  car  reached  Riverside  avenue  they  saw  the  horse  rnn- 
ning  away  and  unmanageable,  when  it  was  at  a  point  150  feet 
south  of  Detroit  avenue.  One  of  them  rang  the  bell  when  the 
car  wa«  TOO  feet  from  Riverside  avenue,  but  the  motorman  did 
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not  Blacken  the  speed  of  the  ear,  which  was  runnit^  at  a  rate 
of  from  twenty-five  to  thirty  miles  an  hour. 

There  was  no  evidence  introduced  to  show  within  what  dis- 
tance a  ear  running  at  that  rate  of  speed  might  be  stopped. 

The  plaintiff  claimed  that  the  accident  was  due  to  the  exces- 
sive rate  of  speed  at  which  the  car  was  running,  the  neglect  of  the 
motorman  to  have  it  under  control  as  he  approached  the  cross- 
ing and  his  negligence  in  not  noticing  her  danger  in  time  to  save 
her. 

It  is  said  that  the  trial  judge  took  the  ease  from  the  jury  be- 
cause he  thought  the  running  away  of  the  horse  and  not  the 
high  rate  of  speed  and  negligence  of  the  motorman,  was  the 
proximate  cause  of  the  injury. 

It  is  well  settled  law,  in  this  state  at  least,  that  a  street  ear 
company  has  only  equal  rights  with  the  driver  of  a  horse,  or  a 
pedestrian,  at  a  street  crossing,  and  therefore  it  is  the  duty  of  the 
motorman  as  he  approaches  a  street  crossing,  to  have  his  ear 
under  control  and  to  keep  a  constant  lookont,  not  only  ahead, 
but  also  to  the  right  and  left  so  as  to  discover  persons  upon  the 
track  or  approaching  it  without  noticing  or  heeding  the  ap- 
proaching car,  so  that  he  may  allow  them  to  pass  over  in  safety. 

Thus,  it  was  held  in  the  case  of  The  Toledo  Street  Railway 
Company  v.  WcxUnhvlcv.  22  T.  C,  67,  that; 

"It  is  negligence  in  the  motorman  of  an  electric  street  ear, 
when  the  car  is  from  150  to  200  feet  from  a  street  crossing  and 
he  sees  a  wagon  about  to  cross  the  track,  not  to  try  to  stop  or 
slacken  thp  speed  of  the  car  until  almost  at  the  crossing  when, 
by  so  doing,  the  collision  which  ensued  might  have  been  avoided." 

This  case  was  afBrmed  by  the  Supreme  Court  without  report 
in  65  O.  S.,  567. 

In  the  same  case  it  was  said : 

' '  If  the  driver  could  go  upon  and  move  more  than  half  over 
the  crossing  'before  the  arrival  of  the  car,  when  the  car  was 
going  at  full  speed,  obviously  the  car  might  have  been  controlled 
by  the  motorman,  so  that  the  driver  could  have  passed  entirely 
over  without  a  collision." 

So  here,  though  there  was  no  evidence  as  to  the  distance  with- 
in which  a  car  going  at  the  rate  of  twenty-five  to  thirty  miles  an 
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hour  could  be  stopped,  yet,  as  the  horse  got  fifteen  to  twenty 
feet  to  the  west  of  the  crossing  before  the  car  struck  the  front 
wheel  of  the  buggy,  obviously  the  coUision  would  not  have  oc- 
curred if  the  motorman  had  slowed  up  his  speed  the  least  ap- 
preciable amount.  It  took  uo  expert  testimony  to  advise  the 
jury  of  this  fact.  Any  person  of  ordinary  intelligence  can 
fi^re  it  out. 

While  there  was  evidence  introduced  by  the  plaintiff  showing 
that  the  motonnan  actually  saw  her  and  her  danger  in  plenty 
of  time  to  avert  the  collision,  for  she  says  she  saw  him  looking 
at  her,  still  it  would  be  sufficient  if  her  evidence  merely  tended 
to  prove  that,  in  the  exercise  of  care  commensurate  to  the  oc- 
casion, he  ought  to  have  seen  her,  and  the  evidence  of  the  two 
passengers,  as  well  as  her  own  tends  to  prove  that. 

The  rule,  as  understood  and  several  times  applied  by  this 
eourt,  is  that  the  motnrman  can  cxcuhp  himself  for  not  seeing  the 
person  in  danger  at  a  crossing  when,  in  the  exercise  of  proper 
care  he  ought  to  have  seen  him,  only  by  showing  that  at  the  mo- 
ment, his  attention  was  attracted  by  some  other  matter  in  the 
line  of  his  dnty. 

Tt  would  seem,  therefore,  that  the  plaintiff  introduced  evidence 
tending  to  show  negligence  on  the  part  of  the  motorman.  Was 
that  negligence  the  proximate  cause  of  the  accident? 

Although  the  plaintiff's  horse  was  running  away,  and  she 
could  not  control  it,  the  collision  was  not  inevitable  if  the  motor- 
man  saw  her  and  could  have  slowed  np  suffieiently  to  let  her 
pass.  Tt  was  then  his  dnty  to  slow  up.  and  if  he  failed  in  this 
duty,  that  failure  of  duty  would  be  the  proximate  cause  of  the 
accident. 

The  same  is  true  though  he  did  not  sec  her,  if,  under  the  cir- 
cumstances, in  the  performance  of  his  duty  to  keep  a  lookout, 
he  failed  to  see  what  he  ought  to  have  seen. 

So,  too,  his  negligence  is  not  less,  but  greater,  if  his  car  wai 
rnnning  at  an  exc(«sive  rate  of  speed  and  was  not  under  control. 

As  tending  to  show  that  n  speed  of  from  twenty-five  to  thirty 
miles  an  hour  is  excessive  speed  at  this  plaee.  the  ordinance  of 
the  city  of  Lakewood,  limiting  the  speed  of  such  cars  to  eighteen 
miles  an  hour,  was  introduced.     This  was  some  evidence  to  be 
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considered  in  deteriiiiDing  the  defendant's  liability.  "It  seni-d 
(o  give  chnraottT  to  Ihe  at't  caiiHinp  the  injurj'"  -Vrofr  v.  fenn- 
xylvaiiia  Co.,  38  0.  S.,  638. 

There  whs  sufficient  evidence  in  this  case  to  go  to  the  jury  anil 
put  the  defendant  upon  its  defense. 

For  error  in  directing  a  verdict  for  the  defendant,  the  judg- 
ment is  reversed  and  the  «ause  remanded  for  further  proceed- 
ings. 


PILOHIBITION  AGAINST  UQUOB.  HUVnC  IN  RXSntENOt 
MSTIUCT. 

Circuit  Court  of  Cuyahoga  County. 

In  Re  Petition  Aci.MssT  I'li'iiMiiiTiKO  rut:  S.\i.e  of 

Intoxicating  I.njrnns  tn  a  Ckktain  Rksidence 

District  in   rm:   C'itv   ok   (!i.kvei,and. 

Decided,  February  B.  1912. 


tender  Section  6142,  Ueneral  Code,  a  wet  petition  ran  only  be  filed  and 
allowed  for  the  same  residence  district  previously  petitioned  dry; 
hence,  if  meanwhile  part  of  the  district  has  been  cut  off  and 
added  to  another  dry  district  the  balance  of  the  district  can  not 
beeonie  wet. 

A.    W.  Lanuson,  V.   M.   Earkart  and   G.   E.   Hartshorn,   for 
plainti&. 
E.  K.  Wilc'ij-  and  dm,  W.  Shmr,  contra. 

Winch,  J.;  .Marvin.  .).,  and  .\im\.n,  J.,  concur. 

In  this  case  we  an-  called  upon  to  review  the  decision  of  the 
mayor  of  Cleveltind  holding  a  wet  petition,  so-called,  sufficieiil 
and  permitting  the  Nale  of  liquor  in  certain  territory  which,  more 
than  two  years  before  had  been  petitioned  dry. 

The  petition  held  sufficient  b>-  the  mayor  was  filed  April  -i. 
1911,  under  the  provisions  of  Section  6142  of  the  General  Code, 
which  says  that ; 
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■'When  a  majority  of  the  qualified  electors  of  a  resideaoe 
district  of  a  iiuinicipal  corporatioa  in  which  the  sale  of  intoxi- 
cating li([Uor8  aa  a  lieverage  has  been  prohibited  under  the  pro- 
visions of  the  next  two  preuediag  sections,  sign  a  petition  against 
prohibiting  the  sale  of  intoxicating  liquors  as  a  beverage  in  the 
xuiiir  rciidrncc  dislrici  and  file  such  petition  with  the  mayor  of 
the  municipal  corporation  or  with  a  judge  of  the  court  of  com- 
mon pleas  in  the  county,  such  mayor  or  judge  shall  examine  the 
petition  at  a  public  hearing  anr!  der-iile  upon  the  sufficiency 
thereof,  and  cause  a  copy  of  his  decision  to  be  filed  with  the 
clerk  of  the  municipal  corporation  or  council.  Such  petition 
shall  not  be  filed  until  after  two  years  or  more  have  elapsed 
afler  the  filing  of  the  petition  provided  for  in  section  sixty-one 
hundred  and  forty." 

The  petition  filed  April  U,  1911,  was  in  all  respects  regular  and 
in  conformity  to  the  law,  and  was  properly  held  sufficient,  unle.ss 
defeated  by  proceedings  subsequently  brought,  under  another 
section  of  the  statutes,  for  that  specific  purpose. 

I'nder  favor  of  Section  6157,  which  provides  that,  "At 
any  time  after  two  years  from  the  filing  of  a  petition  under 
Ncctions  sixty-one  hundred  and  forty  and  sixty-one  hnndrecl  and 
forty  one,  another  petition  may  be  filed  under  the  provisions  of 
nuck  sections,  covering  part  or  all  of  the  territory  included  in 
the  first  petition,  with  or  without  other  continguous  territory," 
another  petition  was  filed  on  April  Vi,  1911,  with  one  of  the 
judges  of  the  common  pleas  court  of  Cuyahoga  county,  in 
which  the  city  of  Cleveland  is  situated,  and  this  petition  covered 
the  northerly  one-third  of  the  territory  described  in  the  first  peti- 
tion and  much  more  contiguous  territory  to  the  north  of  it,  and 
prayed  that  the  territory  therein  described  be  made  dry. 

This  dry  petition  applied  to  territory  containing  a  grcHter 
number  of  resident  electors  than  the  wet  petition  filed  with  the 
mayor,  and  covered  territory  common  to  both.  At  the  time  it 
was  filed  with  the  judge,  the  mayor  had  not  passed  upon  the 
wet  petition  filed  with  him. 

Such  proceedings  were  hwd  on  the  dry  petition  filed  with  the 
judge  that  it  was  later  held  sufficient  by  him,  and  thereafter 
the  mayor  made  the  rulinjt  on  the  wet  petition  which  is  here 
under  review. 
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Section  6145  provides: 

"When  there  are  pending  two  or  more  petitions  under  the 
next  five  preceding  sections,  including  territory  common  to  all, 
that  petition  shall  have  precedence  which  applies  to  the  terri- 
torv'  containing  the  greatest  number  of  resident  electors,"  etc. 

The  plaintiff  reading  of  this  section  entitled  the  dry  petition 
[before  the  judge  to  be  heard  before  the  wet  petition  was  heard 
by  he  mayor,  for  they  were  both  pending  at  the  same  time,  they 
included  terrieory  common  to  both,  and  the  dry  petition  applied 
to  territory  containing  the  greater  number  of  resident  elecora. 

The  dry  petition  vas  first  heard  and  held  sufficient,  and  there- 
by the  wet  petition  was  displacwl  and  rendeied  obsolete.  It  was 
error,  therefore,  for  the  mayor  to  thereafter  allow  the  wet  peti- 
tion ;  it  had,  by  operation  of  law,  hccr.TiH'  of  no  validity,  for  part 
of  the  territory-  covered  by  it  had  meanwhile  been  cut  off  and 
made  dry,  and  tinder  section  6142,  a  wet  petition  can  only  be 
filed  and  allowed  fur  the  same  residence  dixtrici  previously  peti- 
tioned dry.     It  wj;:-  no  longer  the  same. 

It  is  claimed  that  this  construction  of  the  .stntntes.  produces  an 
unjust  result:  fasters  political  trickery;  disfranchises  the  elee- 
tora  in  the  southern  two-tbirds  of  the  original  dry  territory,  bo 
far  as  the  li(|uor  question  is  concerned;  brings  about  a  process 
of  "shingling"  so-called,  on  the  part  of  the  dryfi;  that  is,  en- 
ables them,  by  taking  n  very  small  portion  of  a  district  once 
petitioned  dry  and  including  it  with  other  contiguous  territory, 
to  destroy  the  autonomy  of  tbc  original  diatriet  and  prevent 
the  remaining  and  greater  portion  of  it  from  ever  becoming  wet 
again. 

This  argument  should  be  addressed  to  the  l.^egi.'ilature  and  not 
to  the  court.  An  amendment  to  Section  filJi7,  giving  the  wets 
and  the  drys  equal  privileges  in  forming  new  districts,  would 
ibe  more  fair,  if  the  question  of  fairness  is  to  be  considered. 

Under  the  Constitution  hmrever,  it  seems  that  the  Legislature 
ha.s  plenary  powers  in  the  regulation  of  the  liquor  traffic,  and  can 
wholly  prohibit  the  traffic  if  it  desires  to  do  so.  Any  injustice 
in  the  exercise  of  these  powers  by  the  Legislature,  can  not  be 
remedied  by  the  courts. 
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The  order  complaioed  of  was  contrary  to  law  and  is  reversed, 
and,  on  the  conceded  facts,  the  petition  is  dis-allowed. 


ACTION  rOIL  RCCOVUIY  Or  UNPAID  STOCK  SUBSCUPTIONS. 

ClKuit  Court  or  Cuyaboga  County. 
Charles  W.  Smith  v.  Union  Satinos  &  Bankino  Company 

BT    AL. 

Decldeit.  January  a».  iSia. 

foinder  ol  Gauges  of  Action — Summoni  to  Another  Counly  for  De- 
ferntant  Improperly  Jotnn^ — Snmmont  Quathed. 

To  a  cause  of  action  brought  by  a  stockholder  for  tbe  collection  of 
unpaid  subscriptions  to  stoch,  said  cause  of  action  purporting  to  be 
for  tbe  benefit  of  tbe  corporation,  Its  creditors  and  all  its  stock- 
holders, there  can  not  be  Joined  a  cause  of  action  In  favor  of  tbe 
plaintiff  as  an  individual  against  a  resideat  of  another  county,  for 
fraud  in  inducing  plaintiff  to  buy  his  own  stock.  Summons  In 
soch  case  on  the  resident  of  another  county  will  be  set  aside  and 


A.  E.  McKitson,  for  plaintiif  in  error. 
fiteitrm,  Ckambf.rloin  :(■  Koyan,  i^ontra. 

Winch,  J.;  Marvin.  J.,  and  Niman,  J,,  concnr. 

The  question  in  this  ca.sf'  is  whether  service  upon  the  defend- 
ant, the  New  First  N'Fitional  Bank  of  Columbus,  Ohio,  was 
properly  set  aside  and  the  summons  ((uashed  by  the  common 
pleaa  court. 

A  determination  of  this  question  requires  an  examination  of 
the  issues  tendered  by  the  pleadings,  for  if  the  action  is  for 
money  only,  Section  112S1  of  the  General  Code  wns  not  com- 
plied with,  there  being  no  indorsement  on  the  summons  of  the 
amount  claimed  in  the  petition  for  which  judgment  was  asked : 
and,  if  said  defendant  was  not  a  nRcessarj'  party  to  a  complete 
determination  of  the  case,  the  plaintiff  was  not  entitled  to  have 
ii  summons  issued  to  any  other  connfy,  under  the  provisions  of 
Section  11282  of  the  Genera!  Code. 
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The  petition  purports  to  set  forth  a  cause  of  action  in  favor  of 
a  stockholder  of  a  corporation  for  the  coUectioo  of  unpaid  aub- 
scriptions  to  stock. 

It  sets  forth  that  various  defendants,  among  them  one  K.  W. 
Christy,  subscribed  for  various  numbers  of  shares  in  the  Union 
Savings  &  Banking  Company,  a  corporation  under  the  laws  of 
Ohio,  witli  its  priiidpii!  offici-  hih!  i>1;ici'  of  biiRim-i's  in  the  city 
of  Collinwood,  (^uyalioga  county,  Ohio,  for  which  shares  said 
defendants  agreed  to  pay,  respectively,  the  sum  of  $100  per 
share ;  that  without  payment  of  said  subscriptions,  the  company 
caused  certificates  to  be  issued  to  said  subscribers  representing 
that  each  had  paid  fifty  per  cent,  nl'  the  faci?  \'aluc  of  his  shares, 
whereas,  in  fact,  they  had  made  no  payments  therefor ;  that  the 
company  had  failed,  liecame  insolvent  and  was  in  the  bands  of  a 
receiver  who  was  administering  the  assets  of  the  company  for  the 
benefit  of  the  ereditoi-s.  That  the  assets  in  the  hands  of  the 
receiver  were  wholly  insufficient  to  pay  its  liabilities,  which  were 
ao  large  that  it  would  require  the  payment  by  all  the  stiwk- 
holders,  inehiding  the  plaintiff,  of  their  entire  unpaid  subscrip- 
fions  to  liquidate  said  liabilities.  That  the  directors  of  the  cor- 
poration had  refused  to  make  calls  for  the  payment  of  said  suh- 
.wriptions.  and  that  the  receiver  had  refnsed  to  take  any  steps 
to  collect  the  same. 

The  plaintiff  alleges  that  he  brings  his  action  for  the  benefit 
of  the  creditors  of  the  corporation,  and  his  prayer  is  that  the 
court  ascertain  who  are  the  owners,  legat  and  equitable  of  its 
stock,  and  require  them  severally  to  pay  the  unpaid  subscriptions 
on  their  stock,  the  fund  thus  obtained  to  be  administered  for  the 
henctit  of  the  corporation. 

Passing  no  opinion  upon  the  sufficiency  of  this  petition,  it  is 
clear  that  though  the  petition  asks  a  money  jndgment  against 
the  defendant  stockholders,  still  the  action  attempted  to  he  set 
lip  is  one  which  requires  the  exercise  of  equity  jurisdiction,  for 
the  plaintiff  does  not  n^k  a  money  judgment  in  bis  own  behalf, 
hut  only  the  incidental  relief  of  having  payment  made  of  the 
debts  of  a  corporation,  in  which  Tie  is  a  stnekbolder. 

Tn  this  respect  the  case  at  bar  is  distingnishable  from  the  ease 
,-.t  Sn-ifh.  R'civrr.  v.  -li.hnx.nK  .'i?  O.  S,.  Af^C.  where  the  action 
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was  brought  by  a  receiver,  who  h«<l  fitccciMldl  to  the  rights  of 
the  corporation,  and  wa»  held  entitled  to  maintain  an  action  at 
law  to  collect  unpaid  subscriptions.  The  distinction  here  ap- 
plied is  mentioned  by  Judge  Spear  on  page  488  of  the  opinion 
in'  the  case  cited. 

This  does  not  settle  the  (juestion,  however,  for  the  New  First 
National  Bank  was  not  made  a  defendant  to  the  original  peti- 
tion, but  was  brought  in  by  a  subsequent  pleading. 

The  plaintiff,  some  time  after  the  case  began,  filed  what  lie  de- 
nominates an  answer  and  cross- petition,  making  one  Charles  W. 
Loorais  and  the  New  First  National  Banfe  of  Columbus,  Frank- 
lin county,  Ohio,  parties  defendant  in  the  eaufe,  and  it  is  on  thii 
pleading,  that  the  summons,  subsequently  quashed,  was  issued 
for  said  bank. 

Adopting  in  this  pleading  the  alleKations  of  his  petition,  as 
he  says,  "so  far  as  the  same  may  be  necessary,"  the  pleader 
proceeds  to  set  forth  that  some  250  shares  of  the  stock  of  the 
Union  Savings  &  Banking  Company  was  issued  without  payment 
therefor,  to  the  defendant  E.  W.  Christy,  that  said  stoek  was 
acquired  by  himself  and  said  Charles  W.  Loomis ;  that  at  the  time 
they  acquired  said  stock,  "said  C.  W.  l/oomis,  in  common  with 
the  officers  and  agents  of  said  national  hank,  represented  and 
said  that  all  of  the  faoc  value  of  said  stock  had  been  paid  in  full, 
and  that  there  was  nothing  due  and  unpaid  thereon;  that  said 
banking  company  was  in  n  flourishing  condition  and  making 
money:  that  said  stock  was  worth  par;  that  it  was  'as  good  as 
wheat:'  that  said  bankins  company  was  solvent  and  making 
money,  in  order  to  indn<;p  this  cross-petitioner  to  purchase  a  one- 
half  interest  in  said  capital  stock  and  pay  for  the  same." 

Then  follow  allegations  as  to  the  falsity  of  said  representa- 
tions, that  TiOomis  and  Ibe  officers  and  agents  of  the  national 
bank  knew  said  representations  were  false  when  they  made  them ; 
that  plaintiff  relied  npon  said  lepivsentjifions.  etc.  Tn  fine,  the 
plaintiff,  if  he  makes  out  any  case  at  all  against  said  national 
hank,  sets  forth  one  which  would  entitle  liim  to  damages  for  the 
alleged  fraud  committed  hy  said  national  bank,  when  he  pur- 
chased said  one-half  interest  in  said  2''>0  shapes  of  stock. 
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There  is  do  allegatiou  in  tliiH  pleaiiii^  that  the  national  bank 
was  ever  the  owner  of  said  250  shares  of  stock. 

The  prayer  of  the  pleading  is  that: 

"Charles  W.  Loomis  and  the  New  First  National  Bank  of 
Columbus,  Ohio,  may  be  found  to  be  jointly  and  severally  liable 
on  the  unpaid  balance  of  the  $25,000  of  capital  stock  of  the 
Union  Savings  &  Banking  Company,  a  one-half  interest  in  which 
was  originally  sold  to  this  cnns-petitioner  as  aforesaid ;  and 
further,  that  whatever  Judgment  may  be  found  due  on  the  said 
$23,000  of  stock  be  first  ordered  to  be  paid  |by  said  Charles  W. 
Loomiti  and  said  the  New  First  National  Hank  of  Columbos,  Ohio, 
either  severally  or  jointlj'  as  aforesaid;  and  for  such  other  and 
further  relief  by  reason  of  the  premises  as  the  nature  of  thn 
case  may  require." 

In  other  words,  the  pleader  asks  that  the  national  bank  be  com- 
pelled to  pay  what  he  himself,  as  assignee  and  transferee  of  the 
stock,  is  liable  for,  under  Section  8674  of  the  Qeneral  Code,  he- 
cause  said  national  bank  by  fraud  induced  him  to  buy  said  stwk, 

This  issue  has  no  connection  with  the  issues  raised  by  the  peti- 
tion or  the  relief  prayed  for  therein.  It  is  a  personal  right 
claimed  to  exist  in  favor  of  Smith,  an  individual,  and  not  for  the 
benefit  of  the  creditors  of  the  corporation  for  whom  he  forot^ht 
the  original  action.  The  iT<>ilitors  might,  perhaps,  hold  a  for- 
mer owner  of  the  stock,  if  Smith  were  insolvent,  but  there  is 
neither  an  alleftation  iif  Smith's  insolvency  nor  that  the  national 
bank  was  a  former  owner  of  the  stock.  The  plaintiff  can  not  in- 
ject this  independent  cause  of  action  again.st  a  resident  of  FrHnk- 
lin  county  into  a  cas<'  pending  in  Cuyahoga  county  with  which 
it  has  no  connection,  and  thus  nbtain  n  right  to  have  sn^nmon'* 
issued  in  Franklin  county. 

The  action  outlined  in  said  cross-petition  was  not  rightly 
brought  in  Cuyahoga  county,  ivithin  the  purview  of  Section 
11282,  General  Code,  and  so  summons  on  it  could  not  issue  to  any 
other  county. 

It  follows  that  servicr  of  summons  in  Franklin  county  was 
properly  set  aside,  and  the  judgment  of  the  common  pleas  court 
is  affirmed. 


COURT  OF  APPEALS. 
Coriioctoii  County. 


DUUNCnON  AGAINST  CONSTRUCTION  Or  LXVKC  DKNtED. 

Court  of  Appeals  for  CoBhocton  County. 

Mathbw  Cbawfobd  v.  John  I.  Milleb,  So83  Hauiu'ON,  Oilbebt 

J.  McKbb  and  thb  County  Commissioners  op  Coshocton 

CouNTT,  Ohio. 

Decided.  March.  1914. 

Water  ond  Water-Courtea— Meant  for  Protettion  Aoainat  Fioodt — 
Right  of  State  to  Conitruct  Levee—County  May  Join  in  the  Worh — 
Property  (hener,  Fearing  Damage  to  Hit  Lamia,  Bas  Adequate 
Remedy  at  Law — Covnty  Commtationer*  Joint  Tort  Feaiort — Sec- 
Hon*  IGE.  467,  45S,  459  and  T483.  General  Code. 

1.  Under  favor  of  Section  T4S3,  county  commissi  oners  bave  the  right 

to  Join  with  state  otDcers  In  the  construction  of  a  levee  for  the 
protection  ot  state  property  from  damage  from  floods,  where  by 
BO  doing  they  are  able  to  accommodate  the  public  by  protecting  a 
county  road  from  overflow  and  injury. 

2.  A  property  owner  whose  lands  will  probably  be  damaged  by  the 

construction  ot  such  a  levee  has  an  adequate  remedy  at  law 
against  the  county  commlaal oners,  who  In  aucfa  a  case  would  be 
joint  tort  feaaors;  and  Injunction  does  oot  He  upon  the  petition 
of  auch  land  owner  against  proceeding  with  the  work. 

Appeal  from  Court  of  Common  Pleas. 

Thomas  H.  y/heeler  and  James  Qlenn.  for  plaintiff. 

Timothy  S.  Hogaa,  Attorney-Geneml,  W.  J.  Wieland,  Joseph 
L.  McDowell  and  George  D.  Kleiv,  Prosecuting  Attorney,  cited 
on  behalf  of  the  defendants: 

(1)  That  plaintiff  haa  hb  adequate  remedy  at  iaw;  Hoaher 
V.  County  Commissioners,  U  C.C.(N.S.).  198;  50  Ohio  St.,  628 
76  Ohio  St.,  529 ;  32  Ohio  St.,  414 ;  Section  2408,  G.  C. ;  38  Cyo. 
485,  590;  ffice  v.  Collidge,  121  Mass.,  393;  Taylor  Water  Co.  v. 
Diliard,  9  Tex.  Civ.  App.,  667 ;  Pickerill  v.  City  of  Looisville, 
125  Ky.,  213;  McQarry  v.  West  Chicago  Street  Ry.,  85  111., 
610;  St.  Louia  Bridge  Co.  v.  Niller,  138  111.,  476;  Humphreya  t. 
Union  Springs  R.  R.  Co.,  65  S.  E.,  1051;  Richmond  v.  QsUage 
MillB  Co..  102  Va.,  165 ;  Brown  v.  City  of  Webster,  115  Iowa,  511 ; 
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Article  1,  Section  19  of  the  Ohio  Constitution;  Qreen  v.  State, 
73  Cal.,  29;  Simonaon  v.  Richardson,  2  N.P.(N.S.),  170. 

(2)  Injanction  does  not  lie:  Section  22,  High  on  Injunction 
(4  Ed.);  Spanglei-  v.  City  of  Cleveland,  43  Ohio  St.,  526; 
Cincinnati  v.  Bowman,  1  Handy,  246;  Potter  t.  Schneck,  1  Biss. 
(U.  S.  C.  C),  515;  Batseh  v.  Kinsinger  Iron  Co.,  15  Ohio  Dec, 
30;  Turnpike  Co.  v.  Commissioners,  7  Ohio  IJec,  509;  Attorney- 
Ueneral  v.  Perkins,  2  Dev.  Kq.  (N.  C),  58;  H*H  v.  Reed,  40 
Slieh.,  46;  Bigelow-  v,  Ilartford  Bridge  Co.,  14  Conn.,  565; 
Ruge  T.  Apalachocalo  Oyster  Co.,  25  Fla.,  656;  G.  4  D.  Ry.  Co. 
V.  Canal  Co.,  1  C.C.(X.S.},  14fi;  Crawford  v.  Ramlw,  44  Ohio 
St.,  279;  Cooper  v.  Hall,  .i  Ohio,  32(1;  MnElroy  v.  Coble.  6  Ohio, 
187. 

(3)  Defendants  are  required  to  anticipate  ordinary  and  not 
extraordinary  floods:  Crawford  v.  Rambo,  44  Ohio  St.,  279; 
Welty  V.  Vulgamore,  1  C.C.(N.S.),  553;  Farnham  on  Waters  and 
Water  Rights,  361 ;  Itryaton  Hydraulic  Co.  v.  Boyer,  67  Ind., 
236 ;  City  of  Madison  v.  Boes,  3  Ind.,  236 ;  Eagan  t.  Central  Vt. 
By.,  81  Vt.,  141;  Cooper  v.  Williams,  4  Ohio.  253;  PhiU.,  W.  & 
B.  Ry.  V.  Davis.  11  Atl..  822. 

This  action  was  brought  by  the  plaintiff  against  the  above 
named  defendants,  to  obtain  a  temporary  restraining  order 
restraining  the  defendants  and  each  of  them  from  building, 
erecting  or  constructing  a  levee  as  described  in  the  petition,  ontil 
the  final  hearing  of  this  cauae,  and  upon  the  final  hearing  a  per- 
petual injunction  be  granted  as  prayed  for  in  the  petition. 

The  plaintiff  alleges  that  he  is  the  owner  of  the  real  estate 
described  in  the  petition :  that  the  lands  are  fanning  lands  of 
great  value  and  iidapted  to  the  growing  of  pom,  wheat,  grass 
and  other  farm  crops. 

The  defendant,  flilbert  J.  -McKee,  is  the  owner  and  in  pos- 
session of  the  land  described  in  said  petition,  and  which  land 
adjoins  the  lands  of  said  plaintiff  on  the  east  and  border  on  the 
Walhonding  river  hei-einaftcr  mentioned. 

Plaintiff  further  nvprs  that  hU  said  lands  are  bounded  oo 
the  enst  by  the  land  of  said  (lilbert  J.  McKee  and  on  the  soatii 
by  fhe  Walhonding  river  and  Walhonding  canal,  which  canal  was 
abandoned  by  the  state  of  Ohio  about  the  year  1896. 
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The  defendant,  Henry  Clark,  J.  C.  Orile  and  J.  H.  Elder, 
are  the  duly  qualified  and  aeting  county  commisBioners  of  Coshoo- 
tou  county,  Ohio. 

The  said  Walhonding  river  has  an  uninterrupted  flow  along 
ita  natural  watercourse  except  for  a  dam  in  said  river  hereto- 
fore constructed  and  maintained  by  the  state  of  Ohio  and  the 
department. of  public  works  of  said  state  of  Ohio.  Said  dam  is 
known  as  the  Six  Mile  Dam  in  said  Walhonding  river.  The 
abutments  erected  at  each  end  of  said  dam  as  a  protection  and 
support  therefor  are  several  feet  higher  than  the  top  of  said 
dam,  to-wit,  about  12  feet,  and  the  plaintiff's  said  land  lies  north 
and  west  of  said  dam ;  and  said  river  flows  in  an  easterly  direc- 
tion along  said  plaintiff's  said  land.  The  defendants,  John  I. 
Miller,  as  superintendent  of  the  department  of  public  works 
of  the  state  of  Ohio,  and  Ross  Hamilton  as  superintendent  of 
the  construction  of  a  certain  levy,  as  officers  of  the  depart- 
ment of  public  works  of  the  state  of  Ohio,  and  Henry  Glai^, 
J.  C.  Crile  and  J.  II.  Elder,  as  commissioners  of  the  count? 
of  Coshocton,  Ohio,  threaten  and  are  about  to  erect  and  will 
build  and  construct  a  levy  from  the  north  abutment  of  said 
dam  in  a  northwesterly  direction  across  the  lands  of  the  said 
Gilbert  J.  McKee  to  a  point  on  the  southeast  corner  of  the 
lands  of  said  plaintiff,  and  will  so  construct  said  levee  unless 
restrained  by  this  court.  Said  levee  so  to  he  constructed  by  said 
defendants  will  extend  to  a  height  of  four  and  three-tenths  feet 
above  the  plaintiff's  aaid  lands  at  its  lowest  point;  in  case  of 
a  flood  or  sudden  rise  of  the  waters  of  said  river  it  will  cause 
said  river  or  a  part  thereof  to  overflow  plaintiff's  said  land  before 
the  same  will  flow  over  the  levee  erected  by  said  defendants, 
nnd  said  levee  will  obstruct  the  natural  flood  channel  of  said 
river  and  cause  said  river  to  flow  in  a  new  and  different  flood 
channel  on  and  over  the  lands  of  the  plaintiff;  that  said  de- 
fendants in  constructing  said  levee  are  doing  so  without  due  pro- 
cess of  law,  without  any  license,  sufferance,  consent  or  agreement, 
contract  or  grant  with  or  from  the  plaintiff,  who  is  the  owner 
in  fee  simple  of  said  premises;  and  said  defendants  are  ao- 
threatening  to  overflow  and  prepare  said  new  flood  channel  with- 
out secnring  the  right  bo  to  do  by  any  process  of  law,  and 
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without  making  or  paying  to  the  owner  thereof  any  compeuiation 
therefor  by  placing  on  it  in  the  event  of  a  flood  in  said  river 
the  burden  of  furnishing  a  channel  for  said  flood  water  to  pass 
through  and  over  the  land  of  said  plaintiff,  without  said  ood- 
atmction  of  said  levee,  which  will  improve  the  natural  r^- 
ular  flow  of  said  flood  water,  the  Und  of  the  plaintiff  would 
not  be  subbject  to  said  burden.  A  large  part  of  said  premisoB 
that  are  now  well  suited  for  the  growing  of  said  crops  and 
which  is  and  for  a  long  time  has  been  used  therefor  at 
great  profit  to  the  plaintiff,  will  by  the  erection  of  said  levee  be 
overflowed  by  the  waters  of  said  river  and  rendered  unflt  for 
growing  corn,  wheat,  grass  and  other  crops,  and  render  said 
premises  worthless  for  farm  purposea;  that  the  waters  flow  on 
in  their  natural  course  over  the  depression  where  defendants 
threaten  to  construct  said  levee,  it  spreads  out  over  a  large  tract 
of  one-half  mile  in  width  and  again  returns  to  the  channel  of 
said  river  without  overflowing  the  lands  of  plaintiff;  that  said 
levee  is  permanent  in  its  character  and  will  obstruct  the,  flow 
of  the  flood  waters  of  said  river  in  its  natural  flood  channel  and 
cause  said  waters  to  flow  on  and  over  said  premises  of  plaintiff, 
to  the  irreparable  damage  of  plaintiff:  and  plaintiff  has  no 
adequate  remedy  at  law  for  the  wrongs  herein  complained  of. 
The  plaintiff  prays  that  a  temporary  restraining  order  be 
(illnwed,  etf..  and  upon  the  final  hearing  a  perpetual  injunction 
be  granted,  etc.  A  temporary  restraining  order  was  granted 
by  the  probate  judge  of  Coshocton  as  prayed  for.  Motion  by 
defendants  to  the  common  plena  court  to  dissolve  and  set  aside 
said  temporary  restraining  order  was  granted  and  the  plaintiff 
appeals  to  this  Ronrt.  Thereupon  the  defendants,  the  eoonty 
commisaionfrs  of  said  Oosboeton  county,  filed  their  answer  in 
which  they  say  in  substance  that  they  admit  that  plaintiff  h 
the  owner  of  the  lands  described  in  the  petition ;  that  a  part  of 
the  Walhondintf  canal  was  abandoned  as  alleged  in  the  petition: 
that  they.  Henry  Clark,  J.  C.  Crile  and  J-  H.  Elder,  are  the 
duly  elected,  qualified  and  acting  commissioners  of  Coshocton 
oonnty,  Ohio.  They  further  admit  that  a  dam  has  been  con- 
stnicted  and  maintained  by  the  atate  of  Ohio  as  alleged  in  said 
petition,  and  they  deny  each  and  every  other  allegation. 
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Said  commiBsioDers  further  answering  aay  that  they  liave 
entered  upon  their  journal  an  entry  to  the  ^ect  that  one  tboiu- 
and  dollars  be  paid  to  the  state  of  Ohio,  and  the  state  of  Ohio 
is  to  take  care  of  a  right-of-way  for  the  levee  proposed  to  be 
constructed  by  the  state  of  Ohio ;  that  said  one  thousand  dtdlata 
be  paid  when  the  levee  is  completed ;  that  said  participation  in 
the  construotion  of  said  levee  is  considered  by  the  eonunisnoners 
of  public  importance,  and  that  if  said  levee  is  not  conatrueted 
that  portion  of  the  highway  leading  from  Warsaw  to  Coahooton 
and  beginning  on  the  Wilson  lands  and  running  south  toward 
Coshocton  wUl  be  greatly  damaged.  They  aak  that  said  action 
as  to  them  may  be  dismissed  and  that  they  be  permitted  to 
carry  out  their  part  of  the  eonstrnetion  of  said  levee. 

The  defendants,  J.  I.  Miller  and  Boss  Hamilton,  on  October 
13,  1913,  filed  their  joint  answer  alleging  in  substance  that  they 
admit  the  ownership  of  the  lands  by  the  plaintifC  described  in 
the  petition.  They  say  that  a  part  of  the  Walhonding  canal 
was  abandoned  by  act  of  the  Legislature  of  the  state  of  Ohio 
about  the  year  1896,  and  the  remaining  part  of  said  canal  is 
still  maintained  as  a  part  of  the  public  works  of  the  state  of 
Ohio.  They  admit  that  the  said  defendants,  Clark,  Crile  aad 
J.  H.  Elder,  are  the  commissioners  of  Coshocton  county;  that 
the  state  of  Ohio  has  constructed  a  dam  in  the  Walhonding  river 
in  the  vicinity  of  plaintiff's  lands;  that  said  dam  is  a  part  of 
the  public  works  nf  the  state  of  Ohio  and  is  maintained  to 
secure  a  supply  of  water,  for  the  Walhonding  canal,  which  is 
owned  and  maintained  by  the  state  of  Ohio;  said  dam  has  been 
constmcted,  used  and  maintained  by  the  state  of  Ohio  for  such 
purposes  for  more  than  21  years  last  past.  They  admit  the 
abutments  of  said  dam  are  several  feet  higher  than  the  top 
of  said  dam.  They  deny  each  and  every  allegation  in  said 
petition  not  herein  admitted  to  be  true. 

The  defendant,  John  I.  Miller,  is  the  duly  appointed,  aetinc 
and  qualified  superintendent  of  the  public  works  of  Ohio,  and 
as  such  superintendent  has  the  charge  and  control  of  the  main- 
tenance and  management  of  the  dam  mentioned  in  the  petition  -. 
and  as  such  superintendent  as  the  ^lent  of  the  state  of  Ohio 
and  to  protect  and  maintain  said  pnblio  works  of  Ohio,  he  is 
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proposioff  to  construct,  to  repair  a  certain  levy  on  the  north 
bank  of  the  Walhonding  river  estending  from  the  north  abut- 
ment of  aaid  dam  in  a.  northwest  direction  for  a  distance  of 
about  1695  feet.  In  such  construction  said  John  I.  Miller  is  not 
acting  in  his  individual  capacity  but  as  an  official  of  the  atate  of 
Ohio  and  under  direction  and  authority  of  the  General  Assembly 
and  of  the  Constitntion  of  the  state  of  Ohio.  Said  defendant, 
Bobs  Hamiltim,  is  in  the  employ  of  the  state  of  Ohio  as  snperin- 
tendent  of  the  construction  of  said  levee.  Defendants  say  for 
more  than  twenty-one  years  last  past  the  state  of  Ohio  has  con- 
structed, used  and  maintained  a  levee  as  a  part  of  the  puUic 
Works  along  the  north  shore  of  said  Walhonding  river  from  the 
north  abutment  of  said  dam  in  a  northwesterly  direction;  that 
a  part  of  this  levee  was  destroyed  and  washed  away  by  the  ex- 
traordinary dood  of  March,  1913;  that  by  reason  of  this  dam- 
age of  said  flood  to  said  levee  a  large  a  mount  of  the  property 
of  the  state  of  Ohio,  a  large  part  of  the  public  roads  of  Coshoc- 
ton county,  Ohio,  and  a  large  amount  of  farming  lands  sitoated 
north  and  northeasterly  frooi  said  levee  have  been  placed  in 
jeopardy;  that  if  this  levee  is  not  repaired  before  spring  the 
property  will  be  placed  in  danger  and  particularly  by  a  sudden 
rise  of  the  AVathonding  river,  which  amally  occurs  in  the  spring 
months  of  each  year,  and  said  Walhonding  river  will  ultimately 
cut  a  new  channel  through  said  farming  land. 

Defendants  say  that  ssid  proposed  new  levee  proposed  to  be 
constructed  is  to  be  so  placed  that  the  new  channel  of  said 
river  at  this  point  will  he  greatly  widened  and  the  width  of 
said  river  will  be  at  least  doubled.  That  the  top  of  the  pro- 
posed levee  and  the  top  of  the  former  levee  are  of  about  the  same 
ievel.  The  defendants  Bppcifinally  deny  that  said  proposed  levy 
will  cut  off  the  flood  channel  of  said  river  and  cause  said  river 
to  seek  a  new  channel  over  plaintiff's  lands. 

Plaintiff  has  an  adequate  remedy  at  law.  They  say  that  the 
floods  of  March,  1913,  caused  a  large  amount  of  damage  of  the 
public  works  of  the  state  of  Ohio  throughout  the  state;  that  the 
department  of  public  works  was  taxed  to  its  utmost  capacity  to 
make  such  repairs  an  were  immediately  necessary ;  that  it  was 
necessary  to  secure  a  specific  appropriation  of  money  from  the 
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L^rislatiire  to  repair  the  levy  herein  mentioned;  that  the  Legisla- 
tare  appropriated  the  sum  of  $10,000  to  repair  said  levee;  that 
in  order  to  estimate  the  amount  of  money  needed  measurements 
and  surveys  had  to  be  made  and  were  made;  that  after  said 
appropriation  was  allowed  it  was  necessary  to  nuUce  plana  and 
speeiiications  to  reconstruct  said  levee  and  a  complete  survey  of 
the  ground  was  made ;  that  after  said  plans  and  specifications 
were  proposed  and  approved  advertisements  for  bids  were  in- 
serted in  newspapers  as  required  by  law  and  bids  received; 
that  the  bids  ho  received  were  irregular  and  exceeded  the  ap- 
propriation and  were  rejected;  that  thereupon  new  bids  were 
asked  for  and  said  bids  also  exceeded  the  appropriation  and 
were  therefore  rejected. 

Said  meaaureinents,'  sounding  and  surveys  were  made  upon 
tbe  land  in  question  and  were  known  to  plaintiff  and  he  made 
no  objection  thereto.  Bids  were  advertised  for  in  newspapers 
of  general  circulation  in  Coshocton  county,  Ohio,  for  said  con- 
struction and  it  was  generally  known  that  said  proposed  levee 
whs  to  be  constructed,  and  plaintiff  made  no  objection;  that 
lilaintifT  has  been  guilty  of  laches  and  should  not  have  the  relief 
sought  and  prayed  for  in  hia  petition. 

The  plaintilT  files  replies  to  the  joint  answer  of  the  defendant, 
Juhn  I.  Miller,  and  others.  aUo  to  the  answer  of  the  county 
commis^ners.  but  they  arc  in  the  nature  of  denials  to  the  affir- 
iinitive  Rllegations  of  the  answer.  The  plaintiff  files  an  amend- 
ment to  his  petition,  but  these  jidilitional  pleadings  do  not  raise 
any  new  issuas,  and  this  brief  reference  to  the  replies  and 
amendment  to  the  petition  are  sufflHent  to  present  the  questions 
arifdnfr  in  the  case. 

The  case  was  subniitted  to  the  common  pleas  court  upon  the 
pleadings,  evidence  and  exhibits,  resulting  in  a  finding  and 
judgment  for  the  defendants,  and  the  temporary  restraining 
order  theretofore  granted  was  dissolved  and  the  |>etition  dis- 
missed at  the  cost  of  plaintiff. 

.\n  appeal  was  taken  by  the  plaintiff  to  the  court  of  appeals 
of  this  county  and  the  .same  is  submitted  to  the  court  on  the 
pleadings,  evidence  and  exhibits  at  the  November  term  of 
said  court. 
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VotttHEBS,  J. ;  Shields,  J.,  and  PowBU.,  J.,  concur. 

This  action  ia  brought  by  tbe  plaintiff  agaiuat  the  county  eom- 
miaaioaerB  of  Coshocton  county  and  the  repreaeotative  of  the 
state  of  Ohio,  as  superinteudeat  of  the  department  of  public 
works  of  the  state,  &nd  Kosb  Hjuniiton,  as  aaperint^ident  of 
the  conBtmetioD  of  the  levee  mentioned  in  the  petition,  to  eigoin 
them  from  congtructing  aaid  levee.  The  object  of  the  suit  is  to 
enjoin  said  commia^oners  and  eaid  officers  of  the  department 
of  public  works  of  the  state  from  making  the  improvements 
mentioned  and  described  in  the  petition. 

To  state  the  case  more  accurately,  it  is  a  suit  against  the 
state  of  Ohio  and  the  county  commissioners  of  Coshocton  coun- 
ty, to  enjoin  them  from  improving  and  protecting  the  property 
of  tile  state,  and  to  enjoin  the  county  commissioners  from  pro- 
teetii^  some,  or  in  protecting  at  least  one,  of  the  public  highways 
of  the  county  from  danger  and  Injury  from  flood  waters  in  the 
Walbonding  river. 

■  At  the  very  threshold  of  tlie  investigation  the  first  question 
that  confronts  us  is,  Can  such  a  suit  be  maintained  against 
the  state  or  its  officers*  It  will  be  conceded,  no  doubt,  that 
the  state  can  not  be  sued  in  an  action  of  this  kind.  Tf  the 
state  does  a  wrong  or  commits  an  act  in  improving  its  property, 
such  as  its  canals,  the  remedy  is  not  by  injunction.  But  under 
Section  455  of  the  act  of  the  General  Assembly  of  Ohio,  passed 
March  5,  1913,  and  approved  by  the  Governor  March  13.  1913 
(103  Ohio  Laws,  page  12.'>V  wherein  it  is  provided: 

"That  when  private  property  is  injured  by  a  break,  leakage, 
overflow  of  a  canal,  slack  water,  pool,  reservoir  or  other  paUie 
work,  or  by  the  insufficiency  or  by  Uie  filling  up  of  s  culvert 
thereof,  or  by  the  washing  away  of  earth  caused  by  a  dam  under 
the  control  of  the  superintendent  of  public  works,  the  owner 
of  such  property  shall  apply  in  writing  to  the  superintendent 
of  public  works  for  damages  within  one  year  from  the  occurrence 
of  the  injury,  but  no  such  application  shall  be  received  after 
such  period." 

Sections  457,  458  and  459  of  said  act  point  out  the  proceeding 
and  remedy  secured  to  the  property  owner,  which  showa  the 
remedy  is  not  by  injunction  and  that  the  owner  of  proper^ 
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claimed  to  be  damaged  has  a  remedy  ander  the  statute  stated 
which  gives  him  a  complete  and  adequate  remedy  at  law.  If  tiie 
state  can  not  be  sued,  what  effect  h^  it  in  a  case  where  there 
are  joint  tort  feasors,  one  of  whom  can  not  be  sued!  Does 
it  change  the  nUe  of  law  that,  where  there  is  not  an  adequate 
remedy  at  law,  resort  can  be  bad  in  a  court  of  equity  by  way  of 
injunction  to  prevent  an  act  being  done  that  ie  claimed  to  be 
an  invasion  of  the  rights  of  the  party  complaining  f 

In  this  case  the  county  commisaioners  have  joined  the  au- 
thorities of  the  state  in  constructing  the  levee  contemplated. 
Their  reason  for  so  doing  is  to  protect  one  of  the  public  high- 
ways of  the  county  from  injury  from  the  flood  waters  of  the 
Walhonding  river  at  times  of  floods  in  the  river. 

The  commissioners  have  the  legal  right  to  make  levees  or 
embankments  to  protect  public  highways.  Section  7483  of.  the 
General  Code  .provides  when  county  commissioners  shall  build 
<>rabankmmt8,  etc.: 

' '  When  a  principal  public  road  in  a  county,  except  a  turnpike 
road  over  which  tolls  are  collected,  is  subject  to  overflow  or 
inundation  so  as  to  render  it  at  any  time  unfit  for  public  travel, 
or  hinders  free  and  necessary  transportation,  the  commissioners 
of  such  county  may  repair  or  reconstruct  said  road  by  changing 
the  beds  of  small  streams  to  avoid  crossing,  changing  roads  to 
avoid  bridges  when  the  public  travel  would  be  better  accom- 
modated, or  build  an  embankment  or  levee  sufficiently  elevated 
above  i&Il  such  overflows  or  inundations;  the  expense  of  sncb 
embankment,  changes  or  levee  shall  be  paid  out  of  the  money  in 
the  county  treasury  raised  by  tnxation  for  road  or  bridge  par- 
poses." 

Under  favor  of  this  section  of  the  Qeneral  Code,  we  think  the 
commissiouers  bad  the  right  to  join  the  state  officers  in  construct- 
ing the  levee  in  question,  if  it  would  better  accommodate  public 
travel  from  the  overflows  or  inundations  of  the  same  from  the 
flood  waters  of  said  river. 

The  fact  that  the  state  can  not  be  sued,  may  render  the  cotmty 
liable  for  any  damage  to  the  private  owner  of  lands  who  is 
damaged  by  the  improvement;  or  if  the  state  is  exempt,  this 
fact  will  not  exempt  the  commissioiiere  from  liability  to  the 
party  injured.    If  said  improvement  is  wrongfolly  made  by  the 
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commiaaioiiera,  or,  in  other  words,  the  remedy  at  law  is  not  de- 
stroyed by  such  condition,  it  is  contended  by  the  plaintiff  that  by 
constructing  this  levee  as  planned  and  intended  by  the  state, 
assisted  by  the  commissioners,  it  will  and  has  interf erred  with 
the  flow  of  the  waters  of  said  river,  and  by  interfering  with  the 
natural  flow  thereof,  the  lands  of  plaintiff  are  and  will  be  dam- 
aged, and  to  avoid  such  damage  this  action  brought  to  restrain 
and  enjoin  the  defendants  from  constructing  or  maintaining  sncb 
levee  or  improvement. 

The  levee  may  not  be  in  the  nature  of  a  permaneDt  improve- 
ment, one  that  could  not  be  removed  if  it  were  unlawfully  con- 
structed; neither  is  it  a  case  where  the  damage  to  plaintiff's 
land,  if  any,  is  complete  when  the  improvement  is  completed.  It 
is  not  a  case  of  injury  that  could  not  be  abated  by  the  removal 
of  the  levee.  Then  the  question  is  presented,  Is  it  such  an  action 
that  the  plaintiff  would  have  an  adequate  remedy  at  law,  under 
the  act  hereinbefore  cited  from  Volume  103,  Ohio  Laws,  Sec- 
tions 455,  459  and  449  ? 

The  last  section  cited  <-oiiteinplates  a  trial  by  jury  under 
certain  conditions,  hut  what  right  the  plaintiff  may  have  as  tn 
damages  against  the  state  for  constructing  this  levee  or  whether 
he  faas  any  right  to  damages  against  the  state  the  court  is  not 
called  upon  to  decide.  The  question  here  presented  is  as  to  the 
right  of  the  plaintiff  to  maintain  a  suit  for  injunction  against 
either  the  state  or  the  county  commissioners  restraining  them 
from  constructing  the  levee  raentione<l  in  the  petition. 

That  a  court  can  not  and  will  not  interpose  to  control  the 
discretion  of  public  officers  in  the  absence  of  evidence  of  bad 
faith  or  corrupt  and  malicious  motives  is  too  well  settled  in  Ohio 
to  be  controverted.  We  think  the  <-ommissioners  have  tiie  right 
to  join  with  the  state  or  to  act  alone  in  constructing  this  levee, 
acting  in  good  faith  for  the  purpose  of  protecting  one  of  the 
public  highways  of  the  count)-.  If  it  were  necessary  for  the 
benefit  of  the  public  to  construct  this  lev^e  to  protect  the  highway 
leading  from  Warsaw  to  Coshocton  from  the  flood  waters  of  the 
Walhonding  river,  the  commissioners,  iinder  the  section  of  the 
General  Code  above  cited,  have  the  rijrht  to  do  so.  If  by  so  do- 
ing the  plaintiff  should  be  damaged,  the  county  may  be  liable 
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and  may  be  required  to  make  him  wbole  for  whatever  injury 
he  has  Buatained  by  reason  of  the  improvement.  We  think  there 
is  no  question  but  the  commissioners  have  the  right  to  make  or  - 
to  join  the  state  in  constructiag  and  maintaining  this  levee  across 
the  flood  chauuel  of  the  Walhonding  river  at  the  place  and  in 
the  manner  proposed  and  intended  by  the  officers  of  the  state 
For  the  protection  of  the  state's  property,  including  the  dam  in 
the  river,  known  las  the  Six  Mile  Uam,  and  if  the  commissionerB 
believe  the  public  highway  described  in  their  answer  will  bo 
improved  and  benefited  and  protected  from  the  flood  waters, 
they  have  the  right  so  to  do,  and  they  can  not  be  enjoined  from 
making  the  improvement  or  maintaining  said  levee. 

We  have  been  greatly  aided  in  this  discussion  by  the  able 
and  exhaustive  brief  of  the  Attorney-Qeneral  and  his  asnstants 
by  giving  the  authoritira  cited  tbereis  touching  the  question  in- 
volved in  this  action. 

Without  pursuing  tbe  discussion  further,  we  are  unanimous 
in  the  opinion  that  the  plaintiff's  action  for  an  injunction  or 
restraining  order  as  prayed  for  can  not  be  maintained,  and 
we  find  the  issues  in  favor  of  the  defendants. 

The  petition  of  plaintiff  is  dismissed  at  his  costs  »nd  if  the 
temporary  restraining  order  ns  heretofore  allowed  is  still  in 
force  the  same  is  dissolved. 
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"JBIUCS"  or  ELECnUC  CARS  AN  WCB«NT  OF  THAVIL. 

Circuit  Coiirt  Tor  Hamilton  County. 
The  Cincinnati  Tr.\ction  Ohmpany  v.  Mary  Broqan. 
Decided.  Febniary  8,  1813. 

Neoligence — In  the  Operation  of  Electric  Hailtoav  Oar* — "Jerfc*"  Where 
Not  Due  to  Defect!  in  the  Trach  or  Oaretett  Operation  Not  Charge- 
aJ>le  to  the  Company, 

Evidence  ol  a  "Jerk"  In  the  movement  of  an  electric  car  doen  not  en- 
tabUab  n«g:llKence  wbere  not  shown  to  have  been  dne  to  a  defect 
In  the  track  or  careless  handling  of  the  car,  even  though  a  wttnem 
deaorlbed  the  jerk  complained  of  as  "terrtble." 

Miller  Ovicalt,  for  plaintiff  iii  frror. 
Kramer  rf-  Betttiian,  contra. 

Smith,  P.  J.;  Swing,  J.,  and  J^nes,  J.,  concur. 

We  are  of  the  opinion  that  tlie  evidence  in  the  above  action 
does  not  establish  negligence  upon  thp  pait  of  plaintiff  in  error 
in  the  operation  of  its  i^nr  at  th(-  time  the  accident  complained 
of  occurred, 

"The  mere  fact  that  a  ear  gives  r  sudden  movement  when 
starting  or  stopping,  is  entirely  consistent  with  the  supposition 
that  it  waa  managed  in  a  careful  and  prudent  manner  and  does 
not  raise  a  presumption  of  negligence,"  Booth  on  Street  Rail- 
iffoys,  Section  250. 

"The  possibility  of  an  eietrtric  ear  giving  a  jerk  is  an  incident 
of  travel  which  every  passenger  must  expect.  To  make  out  a 
case  of  negligence  on  the  part  of  a  defendant  railway  company 
in  such  a  case  the  plaintiff  must  go  further  iind  introduce  evi- 
dence  that  the  jerk  in  question  was  due  to  a  defect,  in  the  track 
or  to  the  n^ligence  in  the  operation  of  the  car  "  McOann  v. 
Boston  Elevated  Railway,  199  Mass.,  446;  Raiiway  Co.  v.  Osborii. 
66  0.  S.,  45;  Craig  v.  Boston  Elevated  Jtif.  Co..  M  X  E..  575. 

The  use  of  the  adjectives,  "terrible,"  etc.,  as  descriptive  of 
the  kind  of  jerk  were  but  conelusiona  of  the  witness. 
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The  trial  court  therefore  erred  in  not  granting  the  motions 
of  plaintiff  in  error  to  direct  a  verdiet  in  its  behalf. 

Judgment  reversed  and  jndpment  for  plaintiff  in  error  will 
be  entered  in  this  court. 


UABajTY  WOK  MJUMBS  RECEIVED  IN  AN  BLEVATOI.. 

Circuit  Court  nf  Cuyahoga  County. 

Jahes  Pltnn  V.  Sauna  Wiltshirb* 

Decided,  February  &,  1912. 


1.  When  an  elevator  accident  occura  as  the  result  of  original  faulty 

construction  the  owner  of  the  t>ulldlng  may  be  liable,  though 
he  has  leased  the  building  to  a  tenant. 

2.  Where  a  landlord  under  his  lease  to  a  tenant  retains  control  ot 

an  elevator  and  agrees  to  keep  It  In  proper  condition,  he  la  liable 
for  an  accident  resulting  from  Ihe  elevator  getting  out  of  repair. 

3.  Where  It  can  be  done  without  siiriirise  or  Injury,  a  case  should 

be  tried  upon  the  nidpnce.  and  If  objection  be  made  that  evi- 
dence is  not  admissible  under  the  pleadings,  the  pleadings  should 
be  amended  at  once  aiirl  without  terms. 

4.  Where  there  has   been   a    variance  between    pleadings   and    proof, 

and  no  amendment  of  the  pleadings  to  conrtorm  to  tbe  facts  proved 
has  been  ashed,  ordered  or  made,  the  judgment  will  not  be  reversed 
unless  It  appear  that  by  the  variancp  the  plaintiff  in  error  was 
mislead  to  his  prejudice. 

Reed.  Russell  <fe  Eichetbcrger,  for  plaintiff  in  error. 
F.  C.  Scoit,  contra. 

Winch,  J. ;  Marvin,  J.,  and  Niman,  J.,  concur. 
This  was  an  action  brought  by  defendant  in  error  to  recover 
for  personal  injuries  received  in  an  elevator  accident  in  a  build- 

'Dismlseed  In  the  Supreme  Court.  March  25,  I9!!t,  on  motion  of  plalat- 
IIT  Ip  error  at  his  costs. 
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ing  owned  by  James  Flynn,  plaintiff  in  error,  and  leased  to  the 
Flyun-Froelk  Company,  which  was  a  defendant  below,  but  is  not 
a  party  to  these  proceedings  in  error. 

It  is  doubtful  if  lliis  coiiit  has  auch  jurisdiction  of  the  sif>jeGt- 
matter  of  the  case  us  will  authorize  it  to  review  the  judgment, 
for  want  of  necessary  parties.     Jones  v.  Marsh,  30  O.  S.,  20. 

However,  we  have  examined  the  several  assi^niments  of  error 
and  give  our  views  refjarding  them. 

It  is  claimed  that  the  petition  made  no  allegation  of  negli- 
gence against  James  Flymi,  merely  slating  that  he  was  the  owner 
of  the  building  and  that  he  had  leased  it  to  the  Fl>im-Proelk 
Company,  who  were  in  possession  of  the  building,  and  conse- 
quently, of  the  elevator;  that  there  is  no  allegation  that  Flynn 
retained  any  control  over  the  elevator  and  that,  therefore, 
nnder  the  adjudieations  in  Ohio,  no  case  waa  stated  against  him. 

With  this  view  we  do  not  concur:  the  petition  is  sasceptiblc 
nf  the  interpretation  that  the  aeeident  happened  beeausp  of 
original  faulty  eonstruction  for  which  the  owner  would  be  liable. 
so  that  it  complies  with  the  rule  stated  in  the  third  paragraph  of 
tlie  syllabus  of  the  case  of  fJhintJelhaclc  v.  Moon,  32  O.  R.,  264. 
and  sets  forth  a  case  such  as  is  referred  to  in  the  last  paragraph 
of  the  opinion,  on  page  267: 

"Hence  it  is  that  where,  at  the  time  of  the  lease,  the  propetry 
is  in  a  ruinous  or  dofci-tivc  condition,  and  by  reason  thereof  the 
injury  happens,  tlien  tht'  owner  or  lessee  is  liable  generally, 
though  there  are  oases  which  make  the  liability  dependent  upon 
the  covenants  of  the  lease." 

But,  if  we  are  wrong  in  our  interpretation  of  the  allegations 
of  the  petition,  the  iioxt  claim  of  error  brings  us  to  another  as- 
pect of  the  same  (juestion.  so  that  another  resolution  of  it  is 
offered. 

At  the  close  of  plaintiff's  evidence,  whitfh  tended  to  show  thai 
the  accident  happened  because  of  original  faulty  construction, 
both  defendants  asked  for  the  direction  of  a  verdict  in  their 
favor. 

Theri'iijion  the  plaintiff  asked  leave  to  reopen  the  ease  for  the 
purpose,  as  he  stated,  "to  put  on  proof  as  to  the  liability  of 
James  FIvnn  individually," 
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Thia  was  permitted  over  the  objection  of  Flyun.  Thereupon 
the  plaintiff  put  Flynn  on  the  stand  for  cross-examination,  and 
drew  from  him  that  under  an  oral  lease  with  the  Fiynn-Froelk 
Company  he  retained  control  of  the  elevator  and  was  to  keep 
it  in  proper  condition. 

This  e\'idence  made  him  liable  under  the  ruling  in  the  ease 
already  mentioned,  and  others  referred  to  in  the  decision  in  the 
case  of  Stackhouse  v.  Clone,  83  O.  S.,  339. 

Counsel  for  plaintiff  in  error  conceded  that  it  was  within  the 
discretion  of  the  court  to  open  up  the  case  and  pennit  further 
evidence  to  be  introduced  under  the  allegations  of  the  pieadinjrs. 
but  he  urges  that  this  additional  evidence  was  on  an  issiie  not 
made  in  the  pleadings,  and  so  should  not  have  been  admitted,  or, 
if  admitted,  should  have  been  afterwards  withdrawn  from  the 
consideration  of  the  jury,  as  requested  by  htm. 

The  matter  ia  ruled  by  statute. 

Section  11556.  (leneral  Code,  provides; 

"No  variance  between  the  all^ation  in  a  pleading,  and  the 
proof,  shall  be  deemed  material,  unless  it  has  aetnally  misled  the 
-  adverse  party  to  his  prejudice,  in  maintaining  his  action  or  de- 
fense upon  the  merits.  When  it  is  alleged  that  a  party  has 
been  so  mislead,  that  fact  must  be  proved  to  the  satisfaction' of 
the  court.  It  must  also  be  shown  in  what  respect  he  has  been 
mislead.  Thereupon  the  court  may  order  the  pleading  to  be 
amended,  upon  such  terms  as  are  just." 

Construing  this  section  ihe  Supreme  Court,  in  the  case  of 
Hoffman  V.  Gordon.  15  0.  S..  212.  218,  says: 

"The  evident  object  of  the  code  is  to  vest  in  the  court  a  discre- 
tion, where  it  can  be  done  without  surprise  or  injury,  to  try  the 
ease  upon  the  evidence,  outside  of  the  pleadings  and  if  objection 
be  made,  to  allow  the  pleadings  to  be  conformed  to  the  evi- 
dence, at  once  and  without  terms." 

Here  there  was  no  surprise  or  injure'.  Flynn  knew  all  the 
time  the  nature  of  his  oblifrations  roprarding  the  elevator  under 
his  oral  lease  with  his  tennut.  Thr  iveord  fails  lo  show,  as  re- 
quired by  the  statute,  how  he  was  mi-^lead.  and  so  we  must  pre. 
sume  that  he  was  not.     True,  he  objidcd  at  the  time  to  the  intro- 
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dnction  of  this  evidence,  and  the  plaintiff  neglected  to  ask  leave 
to  amend  bis  petition  to  conform  to  this  evidence,  bat  he  oould 
have  done  so  and  been  granted  the  leave. 

What  was  first  said  about  the  uncertain  character  of  the  al- 
legations of  the  petition  ia  to  be  borne  in  mind  here,  for  hav- 
ing said  allegations  in  mind  it  is  uot  apparent  that  the  variance 
suggested  was  material. 

It  was  held  in  the  case  of  SibUa  v.  Bahney,  34  0.  S.,  399,  408 : 

"That  the  evidence  at  the  trial  should  be  confined  to  the  issne, 
admits  of  no  doubt.  The  rule  is  as  inflexible  since  as  before  the 
code,  that  the  allegations  and  proof  must  correspond.  But 
where  the  variance  between  the  allegations  and  proof  ia  such  that 
the  court  would  allow  an  amendment  under  Section  132  (G.  C, 
11557),  without  costs,  to  conform  the  pleading  to  the  proof,  the 
variance  can  not  be  deemed  so  far  material  under  Section  131 
(Q.  C,  11556)  as  to  .iustify  a  reversal  of  the  judgment." 

See  also  Dayton  Ins.  Co.  v.  Keliey,  34  0.  S.,  345;  and  Benn- 
inger  v.  Eess,  41  0.  S.,  64. 

In  the  latter  case,  at  page  63  of  the  opinion,  the  court  says : 

"Where  a  judgment  has  been  rendered,  and  there  has  been 
a  variance  between  the  pleadings  and  the  proof,  but  not  such 
as  to  mislead  the  opposite  party  to  his  prejudice,  and  where 
there  has  been  an  omission  in  such  case  to  conform  the  pleading 
to  the  facts  proved,  it  will  not  be  in  furthecance  of  justice  to 
deprive  plaintiff  of  the  fruits  of  the  trial,  by  a  reversal  of  the 
judgment  in  error." 

Prom  this  (|uotatioij  and  from  the  statute,  it  appears  that  a 
variance  is  not  to  be  deemed  maierial  unless  it  "mislead  the 
opposite  party  to  his  prejudice." 

We  have  already  seen  that  Flynn  was  in  nowise  mislead  to  his 
prejudice  by  this  variance. 

See  also  Section  11364,  General  Code. 

The  trial  court,  at  the  conclusion  of  this  additional  evidence, 
dismissed  the  lessee  def<-udant  from  the  case  and  it  went  to 
the  jury  on  the  liability  of  Flynn  alone.  The  dismissal  of  the 
losNee  is  cnniplHined  of,,  as  error  on  the  ground  that  it  was  an 
intimntion  ihnt  the  court  believed  the  owner  was  liable. 
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Such  is  an  unuaiial  view  to  take  of  the  matter  and  is  not  cod- 
BiBtent  with  the  failate  of  plaintiff  in  error  to  make  the  lessee 
a  party  defendant  to  these  proceedings  in  error.  However,  as 
Flynn's  case  was  submitted  to  the  jury  on  evidence  tending  to 
establish  his  liability,  under  a  charge  which  we  find,  as  a  whole, 
was  unobjectionable,  we  muat  assume  that  the  jury  confined  itself 
to  that  evidence. 

It  is  claimed  that  the  court  in  the  charge  treated  of  the  sub- 
ject of  contribntoiy  negligence  of  the  plaintiff,  which  would  be 
reversible  error,  for  no  such  issue  was  raised  in  the  pleadings, 
bat  we  have  been  unable  to  find  a  suggestion  of  that  topic  In 
the  charge. 

Some  mlings  on  evidence  are  complained  of.  The  plaintiff 
was  permitted  to  ask  Flynn  whether  be  carried  insuracce  on  the 
elevator.  This  was  permitted,  possibly,  as  tending  to  show 
Flynn  'a  own  conception  of  his  control  over  the  elevator.  It  was 
an  mmecessary  question,  becaose  he  had  already  fully  stated  that 
under  his  lease  he  remained  responsible  for  the  elevator.  As  he 
was  not  asked  how  much  insurance  he  carried,  we  have  con- 
cluded that  the  jury  was  in  nowise  biased  against  bim  by  rea- 
son of  the  information  it  received  on  this  subject. 

Flynn  was  also  asked,  over  his  objection,  whether  immedi- 
ately after  the  accident  he  made  repairs  to  the  elevator  and  be 
said  he  did.  This  question  was  competent  as  tending  to  show 
his  control  over  it  at  the  tiaie  of  the  accident,  and  not  as  tendii^ 
to  show  that  it  was  defective.  The  defect  had  already  been 
proved. 

We  find  no  misconduct  on  the  part  of  eonnsel  for  plaintiff 
in  his  argument  to  the  jury.  Counsel  for  Plynn  himself  asked 
what  plaintiff's  counsel  meant  by  a  certain  statement,  and  if  he 
was  doubtful  of  any  objectional  meaning  at  the  time,  it  is  not 
strange  that  a  reviewii^  court  should  find  no  prejudice  in  the 
remark. 

Nor  have  we  any  means  of  determining  that  the  verdict  was 
excessive,  as  charged.  Defendant  introduced  no  evidence  in  his 
own  behalf  and  the  case  went  to  the  jury  on  uncontradicted  evi- 
dence, warranting  the  amount  of  the  verdict. 

On  the  whole  we  are  unable  to  certify  that  substantial  justice 
was  not  done  in  the  case,  and  so  the  judgment  is  affirmed. 
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CHOICB  or  A  rCHlUM  BY  INJURED  EMPLOYBKS. 

Court  of  Appeals  [or  Cuyahoga  County. 

Joseph  Bohqabdner  v.  Wiujam  Zilch,  by  His  Nbxt  Fsibno. 

Decided.  Uay  2i.  1914. 

Itevovety  for  InjuritM — Under  the  Workmen' t  Compeniatioti  Act — 
Choice  of  a  Foruia—AppHoation  for  CompetuaUon — Failure  to 
Protecute  Claim — ronstruction  of  Rtilet  of  the  Board  of  Award* — 
Section  146&-61. 

1.  Wbere  an  Injured  employee  of  an  employer  who  has  paid  Into  the 

state  Insurance  fund  makes  application  to  the  state  liability  board 
of  awards  "tor  payment  to  him  of  money  out  ot  the  state  Insur- 
ance fund,"  and  this  Is  done  on  a  blank  sent  to  hlm  for  that  pur- 
pose by  the  Btate  board,  styled  "First  Notice  of  Injury  and  Pre- 
liminary Application,"  be  will  be  held  In  so  doing  to  have  chosen 
bis  forum,  and  he  can  not  thereafter  maintain  an  action  aEsinst 
bis  employer  for  compensation  on  account  of  the  same  Injury. 

2.  Failure  to  further  prosecute  the  claim  before  the  state  board  aCtei' 

having  thus  elected  to  pursue  that  remedy  is  not  a  bar  to  an  al- 
lowance to  him  by  tlic  state  board,  inasmuch  as  that  board  Is  not 
bound  by  technical  rules  but  has  full  authority  to  make  an  inves- 
tlgation  In  such  manner  as  Is  in  their  Judgment  best  calculated 
to  ascertain  the  substantial  rlghta  of  the  parties  and  to  carry  out 
Justly  the  spirit  of  the  acL 

F.  M.  Secrest,  for  plaintiff  in  error. 

A.  h.  McOannon  and  A.  E.  Powell,  contra. 

Ghant,  J.;  WiNcu,  J.,  and  Meals,  J.,  concur. 

Error  to  the  court  of  common  pleas. 

TMs  ia  a  petition  in  error  which  asks  for  the  reversal  of  a 
judgment  of  the  court  of  common  pleas. 

The  parties  here  stand  in  the  reverse  order  of  their  position 
in  the  court  below,  but  they  will  in  this  opinion  be  designated 
as  they  were  there. 

The  plaintiff,  a  minor,  was  in  the  employ  of  the  defendant, 
and  while  so  at  work  was  injured  by  the  operation  of  a  circular 
saw. 
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The  defendant  had  theretofore  paid  the  premiimi  required  by 
the  State  Liability  Board  of  Awards  into  the  state  insurance 
fond,  and  was  then  entitled  to  the  protection  designed  by  the 
statute  to  be  given  to  employers  under  such  circumstaneea,  and 
the  plaintiff  in  like  manner  had  a  right  to  share  in  the  correla- 
tive benefits  in  that  behalf. 

Section  1465-61  of  the  General  Code  provides  that  where  a 
personal  injury  is  suffered  by  an  employee,  and  such  employer 
has  paid  into  the  state  insurance  fund,  and  in  case  such  injury 
has  arisen  from  the  failure  of  such  employer,  or  any  of  such  em- 
ployer's officers  or  agents,  to  comply  with  any  municipal  ordi- 
nance or  lawful  order  of  any  duly  authorized  officer,  or  any 
statute  for  the  protection  of  the  life  or  safety  of  employees, 
' '  then  in  such  event,  nothing  in  this  act  contained  shall  affect 
the  civil  liability  of  such  employer,  but  such  injured  employee 
mAy  at  his  option,  either  claim  compensation  under  this  act 
or  institute  proceedings  in  court  for  his  damages  on  account 
of  such  injury." 

The  second  paragraph  of  the  above  section  reads: 

"Every  employee,  who  makes  application  for  an  award  from 
the  State  Liability  Board  of  Awards,  waives  his  right  to  exercise 
his  option  to  institute  proceedings  in  any  court." 

The  claim  of  the  plaintiff  was  that  he  came  to  his  injuries  be- 
cause the  saw  in  question  was  left  without  a  guard,  contrary 
to  statute.  His  ease  therefore  was  brought  within  the  purview 
of  the  insurance  fund  law,  just  quoted. 

He  accordingly  undertook  to  exercise  the  option  thus  given 
to  him  by  making  out,  signing  and  sending  to  the  State  Liability 
Board  of  Awards,  on  the  day  of  his  injury,  a  paper,  the  caption 
of  which  was  as  follows:  "In  the  Matter  of  the  Claim  of  Wil- 
liam Zilch  for  payment  to  Him  of  Money  Out  of  the  State  In- 
surance  Fund."  Opposite  to  this  caption,  on  the  same  page 
of  the  paper,  are  the  following  words  and  figures:  "No.  594fl. 
First  Notice  of  Injury  and  Preliminary  Application." 

Immediately  below  these,  on  the  paper  in  question,  are  the 
following  words: 
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"/  hereby  make  application  to  the  Industrial  Commission  of 
Ohio  for  the  payment  of  money  out  of  the  state  insurance  fund 
on  account  of  the  injury  to  me  hereinafter  described,  and  hereby 
request  that  all  forms  and  blanks  necessary  for  the  proper  proof 
of  my  claim  be  furnished  to  me,  free  of  charge." 

The  data  of  the  injury  then  appeared  further  down  the  paper, 
covering,  it  is  believed,  everything  requisite  to  his  participation 
in  the  benefits  afforded  by  the  statute,  except  the  rate  of  vages 
he  had  been  getting,  but  in  any  event  stating  enough  to  require 
the  state  board  to  InveRtigate  his  case,  under  the  law. 

The  blanks  thus  requested  were  duly  furnished  to  the  plaintiff, 
but  he  failed  to  prosecute  his  claim  to  further  effect,  and  the 
state  board,  having  waited  for  the  time  limited  by  its  rules  for 
additional  proceedings,  found  that  he  had  waived  his  right  to 
compensation  and  adjudged  accordingly. 

The  plaintiff  thereafter  commenced  this  action. 

The  foregoing  facts  were  alleged  in  the  defendant's  answer. 

When  the  case  was  put  upon  its  trial  to  a  jury  the  substance 
of  the  matters  thus  stated  was  admitted  by  counsel  for  the  plaint- 
iff. Whereupon  tlie  defendant,  claiming  that  the  plaintiff  had 
thereby  elected  to  proceed  for  compensntion  under  the  statute 
already  quoted,  and  was  for  that  reason  barred  of  his  action  in 
court,  asked  that  the  cause  be  withdrawn  from  the  jury,  and  de- 
manded judgment  accordingly.     The  request  was  refused. 

When  the  plaintiff  had  taken  all  his  testimony,  the  same  motion 
was  made.  It  was  again  denied,  as  it  also  was  when,  at  the  end 
of  the  evidence  on  both  sides,  it  was  made  for  the  third  time. 

There  was  a  verdict,  upon  which  judgment  was  entered  for 
the  plaintiff,  after  a  motion  for  a  new  trial  had  been  overruled. 

The  question  with  which  wp  are  concerned  is  this:  Did  the 
plaintifE  make  an  "application  for  an  award  from  the  state 
tiability  board  t"  If  he  did,  then  by  the  express  words  of  the 
statute  he  is  bari-ed  of  his  action  in  court. 

To  avoid  an  affirmative  answer  to  this  inquiry  the  plaintiff 
relies  on  the  rules  of  the  board. 

The  statute  which  creates  the  board  and  defines  their  pro- 
cedure, permits  them  to  make  rules.  This  power  is  conferred 
by  Section  1465-44,  as  follows: 
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"The  board  shall  adopt  reasonable  and  proper  roles  to  govern 
and  provide  for  the  kind  and  character  of  notices,  and  the  serv- 
ice tliereof,  in  cases  of  accident  and  injury  to  employees,  the 
nature  and  extent  oi  the  proofs  and  evidence,  and  the  method 
of  taking  and  furnishing  the  same,  to  establish  the  right  to 
benefits  of  compensation  from  the  state  insurance  fund,  herein- 
after provided  for,  ike  forms  of  application  of  those  claimiDg  to 
be  entitled  to  ben«^te  or  compensation  therefrom,  the  method  of 
making  investigations,  physical  examinations,  and  inspections, 
and  prescribe  Uie  time  within  which  adjudications  and  awards 
shall  be  made. ' ' 

Acting  on  the  authority  thus  granted,  the  board  has  formu- 
lated a  set  of  rules  which  are  printed  on  the  back  of  the  paper 
sent  forward  by  the  plaintiff,  as  already  stated.  A  copy  of  this 
paper  is  attached  as  an  exhibit  to  the  answer  in  this  ease,  so 
that  we  have  the  whole  question  before  us  on  the  record,  as  it 
was  also  before  the  trial  court  when  the  motion  to  arrest  the 
case  from  the  jury  was  made  and  denied. 

It  is  difficult  from  a  mere  inspection  of  these  rules  to  say 
whether  they  contemplate,  at  least  in  some  cases,  two  applica- 
tions— one  preliminary  and  the  other  final — or  not.  The  first 
paper  to  be  sent  forward  is  not  called  an  application,  but  a 
notice  (see  Rule  4).  It  is  required — so  the  rule  says— from  an 
injured  employee  "who  contemplates  filing  an  application  for 
an  award."  It  is  contended  for  the  plaintiff  that  Rule  7  is  the 
one  whirh  was  operative  in  his  ease.  It  is  as  follows:  "Appli- 
cations for  awards  in  ail  eases  of  injury  not  resulting  in  death 
must  be  made  by  the  party  injured  not  less  than  two  weeks  nor 
more  than  three  months  after  the  injury  is  received."  •  •  • 
This  application  it  is  said  never  was  made,-  and — such  is  the 
argument — the  plaintiff  merely  exercised  the  option  reserved  to 
him  by  the  statute  of  waging  his  rights  in  court  rather  than 
before  the  board. 

It  certainly  is  true  that  in  some  cases  an  award  may  be  made 
without  the  application  required  by  Rule  7.  This  is  so  where 
the  claim  is  for  medical  services  and  does  not  involve  compensa- 
tion for  injuries.  Rule  8  specifically  so  says.  So  that,  without 
regard  to  Rule  7.  the  board  may,  and  does  assume  jurisdiction 
upon  what  Rule  4  designates  a  "notice." 
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ThAt  the  board  considers  itself  as  eDtertaining  jorisdietioD 
under  what  it  calls  the  preliniinary  noti<»  provided  for  by  Role 
4,  is  clear  also  from  Rule  9,  which  requires  the  one  filing  the 
notice  to  be  reminded  of  that  fact  in  ease  he  has  neglected  to 
proceed  further,  and  thereupon  to  find  that  he  has  waived  his 
light  to  compensation  by  his  default. 

The  statute  does  not  itself  require  or  contemplate  two  applica- 
tions, and  whenever  the  board  acquires  jurisdiction  it  may,  and 
should,  pursue  it  to  the  effect  which  the  act  by  its  adoption  was 
designed  to  reach. 

It  is  quite  true  that  Rule  4  does  not  speak  of  an  application 
but  a  notice,  and  while  it'is  also  true  that  the  blank  upon  which 
the  plaintiff  sent  forward  the  paper  referred  to  styles  it  "First 
Notice  of  Injury  and  Preliminary  Application,"  neither  of  these 
designations  is  the  language  of .  the  plaintiff.  Both  are  the 
work  of  the  printers — directed,  no  doubt,  by  the  board — but  by 
neither  does  the  plaintiff  say  that  he  is  sending  a  notice  and  not 
an  application,  or  that  if  the  paper  is  to  be  considered  aa  an 
application  at  all,  it  is  to  be  regarded  as  tentative  and  prelim- 
inary only,  and  not  final.  When  he  does  speak  in  the  paper,  his 
language  is  direct  and  unequivocal ;  it  is  not  open  to  change  by 
construction — bo  plain  and  unambiguous  is  it.  It  says:  "I 
hereby  make  application  to  the  Industrial  Commission  of  Ohio 
for  the  payment  of  money  out  of  the  state  insurance  fund,  on 
account  of  the  injury  to  me  hereinafter  described."  He  then 
requests  the  necessary  blanks  and  forms  to  perfect  his  evidence. 
The  latter  was  all  he  was  calli'd  upon  to  do  by  the  terms  of  Rule 
4,  and  his  preceding  explicit  application  for  compensation  was 
wholly  redundant,  unless  it  operated  to  confer  jorisdiction  on 
the  board  to  proceed  and  adjudicate  his  case.  If  language  goes 
tor  anything  at  all,  this  language  started  the  machinery  of  thh 
board,  and  the  appJicRnt  could  have  compelled  action  clear 
through  to  the  end  of  his  ease— subject  of  course  to  such  requisi- 
tions of  the  board  as  might  be  proper  to  bring  any  lacking  data 
or  proof  before  them.  It  is  perhaps  unfortunate  that  there 
should  be  any  ambiguity  in  the  rules  as  the  board  has  seen  fit 
to  promulgate  them,  or  that  there  should  be  a  repugnancy  be- 
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twerai  the  caption  to  a  blank  and  the  material  and  substantial 
thing  absolutely  stated  below  the  caption.  In  such  case  the 
substance  must  prevail  over  form,  and  in  any  ease  the  clear  pur- 
pose of  the  statute  must  be  carried  out,  which  purpose  manifestly 
is  not  to  let  a  litigant  change  his  forum  >if  ter  he  has  once  effeotnal- 
ly  cboeen  one. 

The  statute  could  confer  on  the  board  the  power  to  make  all 
needful  rules.  It  could  not  give  the  board  power  to  say  by  a 
role  that  an  application  is  not  an  application  but  a  notice.  The 
statute  itself  requires  an  application,  aud  it  is  not  to  be  sapposed 
that  the  legislative  intent  was  to  allow  a  plain  and  clear  applica- 
tion to  be  construed  as  something  that  is  not  an  application  at  all, 
but  something  very  different. 

While  the  purpose  of  this  statute  is  highly  remedial  and  it 
is  for  that  reason  to  be  liberally  interpreted,  this  consideration 
does  not  permit  a  construction  of  it  that  amounts  to  a  contra- 
diction of  its  own  terms  or  a  manifest  perversion  of  its  language. 

In  giving  this  conclusive  effect  to  the  plaintiff's  own  act  in 
i;boosing  his  own  remedy,  we  are  far  from  attaching  the  import- 
ance to  our  conclusion  that  was  intimated  at  the  argument. 
The  plaintiff  ia  by  no  means  stripped  of  the  remedy  which  he 
himself  elected  in  the  first  place  to  pursue.  The  statute— Sec- 
tion 1465-76 — says: 

"Such  board  shall  not  be  bound  by  the  usual  common  law  or 
statutory  rules  of  evidence  or  by  any  technical  or  formal  rules 
of  procedure,  other  than  as  herein  provided ;  but  may  make  the 
investigation  in  such  manner  as  in  their  judgment,  is  best  cal- 
culated to  ascertain  the  substantial  rights  of  the  parties  and  to 
carry  out  justly  the  spirit  of  this  act." 

Under  the  plenary  power  thus  conferred  and  wholly  in  con- 
sonance with  the  evident  policy  of  the  law,  the  board,  by  Rule 
11,  has  spoken,  as  follows : 

"The  provisions  of  Rules  4,  5,  7  and  8  will  not  be  relaxed, 
unless,  in  the  judgment  of  the  board,  the  failure  to  observe  their 
provisions  was  occasioned  by  want  of  knowledge  of  their  ex- 
istence, and  unless  their  strict  enforcement  mU  result  in  hard- 
skip  and  injustice.  In  such  instances  the  commission  will,  apon 
application,  extend  the  time  for  filing." 
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Bearing  in  mind  that  it  was  under  Rule  8,  which  may  in 
a  case  of  hardship  be  relaxed,  that  the  board  made  its  finding 
that  the  plaintiff  had  waived  the  prosecution  of  hia  claim,  then 
by  the  mandate  of  the  section  of  the  statute  last  quoted  the  spirit 
of  the  act  should  be  enforced  by  the  allowance  of  farther  pro- 
ceedings towards  that  remedy  which  the  plaintiff  elected  to  in- 
voke, as  we  have  found,  and  from  the  dae  and  effectual  proseca- 
tion  of  which  he  was  for  some  reason  induced,  or  chose  to  ab- 
stain. 

It  is  equally  the  spirit  and  the  purpose  of  the  aet  to  forbid 
the  sampling  of  forums  for  the  redress  of  their  grievaQces  by  in- 
jured parties.  The  election  of  one,  once  made,  precludes  the 
pursuit  of  another.  The  plaintiff  in  this  case  having  made  his 
choice  must  be  held  to  it. 

It  follows  that  the  trial  judge  should  have  allowed  the  motion 
of  the  defendant  to  take  the  case  from  the  jury  in  the  first  in- 
stance— the  facts  then  appearing  which  left  him  no  standing  in 
court.     Cornell  v.  Morrison,  87  0.  S.,  215. 

This  conclusion  makes  unnecessary  any  discussion  of  the  other 
assignments  of  error  made  in  the  brief. 

For  the  error  found  the  judgment  complained  of  is  reversed, 
and  final  jndgment  for  the  plaintiff  in  error  is  now  rendered — 
such  being  what  should  have  I>een  done  by  the  trial  court. 
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TKNDUL  VITIATED  BY  ATTACHING  A  CONDITION. 

Clrcalt  Court  of  Cuyaluvn  County. 

Bhrnabd  H.  Sines  bt  al  v.  Huqh  M.  Qbebn. 

Decided,  Februwr  6.  1913- 

Tenter. 

A  tender  ot  stock  Is  not  sufficient  when  there  la  a  coupled  with  It  a 

condition  that  the  party  to  whom  the  tender  is  made  ahall  pay 

more  for  It  than  he  has  agreed  to  pfty. 

Henry  d  McOraw,  for  plaintiff  in  error. 
M.  P.  Mooney,  contra. 

Mabtin,  J. ;  Winch,  J.,  and  Niman,  J.,  concur. 

Green  was  the  plaintiff  below  and  will  be  so  spoken  of  in 
this  opinion.  Sinks  and  others  were  defendants  below  and  will 
be  so  spoken  of  in  this  opinion. 

Tbe  plaintiff  recovered  a  jud^nnent  against  the  defendantfl  in 
an  action  brought  by  him  to  recover  the  amount  he  says  the  de- 
fendants owed  to  him  upon  a  contract  for  the  sale  of  certain 
stock  in  the  Williams  &  Bogers  Company,  a  corporation,  or  per- 
haps more  properly  stated,  for  damages  for  refusing  to  carry 
out  the  contract  which  he  says  the  defendant*!  made  for  the  pur- 
chase of  sneh  stock. 

The  case  in  the  cout-t  of  common  pleas  was  referred  to  Hon. 
John  C.  Hale,  a  former  inember  of  this  court,  who  found  the 
facte  and  his  conclusions  of  law  and  reported  the  same  to  the 
court  of  common  pleas.  It  is  agreed  here  that  the  facts  found  by 
the  referee  are  the  real  fa<'ts  and  the  only  facts  necessary  to  be 
considered  in  the  case.  It  is  objected,  however,  that  his  conclu- 
sions of  law  from  the  facts  are  not  justified,  and  the  court  of 
common  pleas  so  found,  the  conclusions  found  by  the  referee  be- 
ing such  as  to  deny  to  the  plaintiff  any  right  to  recover.  The 
court  allowed  a  recovery.  So  then,  we  know  the  facts  upon  which 
the  plaintiff  is  entitled  to  recover,  if  he  is  entitled  to  recover  at 

an. 
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The  contract  which  the  plaintiff  saya  the  defendants  refused  to 
carry  out,  and  because  of  which  refusal  he  claims  to  be  entitled 
to  recover  here,  was  entered  into  between  Thomas  Rogers,  act- 
ing on  behalf  of  himself  and  eertain  other  persons  associated 
with  him  in  the  ownership  of  the  stock  of  the  Williams  &  Rogers 
Company,  on  the  one  part,  nnd  William  C.  Roberts,  acting  npoo 
behalf  of  himself  and  thp  defendants  in  this  action  on  the  other 
part.  Several  contracts  were  enteral  into  by  these  parties,  each 
Hupplementing  a  prior  contract.  It  is  sufficient  to  say  in  regard 
to  them  that  the  parties  originally  represented  by  Rogers  in  the 
sale  proposed  to  sell,  and  did  sell,  1,400  shares  of  the  stock  of 
this  corporation,  there  being  in  all  2,000  shares  of  such  stoefc, 
A  price  was  agreed  upon  in  the  original  contract,  based  upon  an 
inventory  of  the  assets  of  the  corporation.  By  supplements  made 
to  this  contract,  the  price  was  to  he  varied  according  as  it 
should  turn  out  that  there  was  an  over-valuation  of  certain  parts 
of  the  assets.  The  final  contrnot  an  agreed  upon  contained  this 
clause : 

"It  is  further  hereby  agreeil  that  if  at  any  time  within  two 
years  from  the  date  hereof  the  owners  of  said  600  shares  or  of 
any  100  shares  shall  elei'f  to  sell  their  said  stock  to  second  party 
at  the  price  aforesaid,  iii>on  the  terms  of  payment  of  the  par 
value  thereof  in  equal  semi-annual  installments,  payable  in  six, 
twelve,  eighteen  and  twenty-four  months  respectively,  evidenced 
by  four  promissory  notes  bearing  interest  at  six  per  cent,  per 
annum  payable  semi -annually,  and  the  balance  of  said  purchase 
price  in  cash  at  the  time  of  purchase,  the  said  party  of  the 
second  part  will,  within  thirty  days  after  written  notice  of  the 
election  to  him,  accept  and  pay  for  the  said  stock  in  the  manner 
aforesaid,  and  said  party  of  the  second  part  hereby  gives  to  said 
party  of  the  first  part,  or  the  holders  of  said  .shares  the  privil^re 
and  option  to  sell  same  to  him  upon  the  terms  hereinbefore  in 
this  paragraph  set  forth.  The  promissory  notes  to  be  given  as 
aforesaid  to  be  signed  by  satisfactory  responsible  parties  to  the 
approval  of  the  president  of  the  Central  National  Bank  of 
Cleveland." 

The  plaintiff  was  the  owner  of  100  shares  of  this  stock.  He 
claims  that  he  tendered  the  stock  to  the  defendants  and  de- 
manded of  them  that  they  carry  out  the  provisions  contained  in 
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that  part  of  the  contract  hereinbefore  quoted.  What  he  did  was, 
on  the  12th  of  August,  190S,  he  sput  a  letter  to  the  several  de- 
fendants in  this  siiit,  except  Aaron  Shall,  in  which  he  said : 

"The  underaigned  •  *  •  hereby  gives  yon  (who  were 
represented  by  William  C.  Roberts  in  the  ma^g  of  said  con- 
tract) formal  notice  that  he  hereby  takes  advantage  of,  and  ex- 
urcues  the  option  therein  f^iven  him,  to  sell  his  said  one  hundred 
Hfaares  of  stock  in  said  company,  to  you  at  the  price  provided  for 
in  said  contract,  and  upon  the  terms  therein  set  forth,  to-wit: 
the  same  price  per  share  as  was  aereed  by  said  contract  to  be  paid 
for  the  other  fourteen  hundred  shares  mentioned  therein,  and 
upon  the  terms  hereinbefore  set  forth.  •  •  •  The  under- 
signed is  ready,  and  hereby  offers  to  deliver  to  you  the  said  one 
hnndred  shares  of  said  stock  upon  delivery  to  him  of  four  notes 
signed  as  aforesaid." 

The  referee  found  that  this  was  not  a  tender  of  the  stock.  In 
this  we  think  the  referee  was  clearly  right.  Nor  was  it  neces- 
sary that  he  should  then  tender  the  stock,  nor  was  it  probably 
intended  by  him  as  a  tender.  Tt  will  he  noticed  that  the  con- 
tract provides  that  the  party  of  the  second  part  "will,  within 
thirty  days  after  written  notice  to  him  of  such  election,  accept 
and  pay  for  the  said  stock  in  the  manner  aforesaid."  The  let- 
ter of  August  12,  1908,  was  such  notice,  and  if  followed  up  by  a 
tender  of  the  stock  after  thirty  days  from  the  giving  of  such 
notice  and  within  two  years  from  the  date  of  the  contract,  the 
plaiotilf  would  have  complied  with  the  contract  and  would  have 
been  entitled  to  recover  the  price  agreed  upon  to  be  paid  there- 
for, tmless  it  be  that  the  plaintiff  was  not  entitled  to  the  benefit 
of  this  contract,  though  made  for  his  benefit  and  made  between 
the  parties  who  made  it.  As  we  view  this  case,  it  is  not  neees- 
hary  to  consider  that  queslion  because,  however  we  should  hold 
upon  it,  we  should  reach  the  rcaiilt  which  we  do  reach  in  de- 
ciding the  case. 

On  the  3d  of  June,  1909,  which  was  within  two  years  of  the 
date  of  the  contract,  and  more  than  thirty  days  after  the  notice 
hereinbefore  spoken  of,  the  plaintiff  wrote  to  each  of  the  defend- 
ants the  following  letter : 
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' '  Clbvelamd,  Ohio,  June  2,  1909. 
■      "Mr.  B.  H.  SiNKB, 
"City. 

"Dear  Sir:  Pursuant  to  my  written  notice  served  upon  you, 
bearing  date  of  the  12th  of  August,  1908,  in  which  I  notified 
you  of  my  election  to  sell  my  stock  to  you  upon  the  termB  set 
forth  in  the  contract  of  June  28th,  1907,  therein  referred  to, 
tendered  you  my  said  stock  and  demanded  payment  therefor  in 
accordance  with  the  provisions  of  said  wntrart,  I  hereby  renew 
my  tender  of  said  stock,  preliminary  to  the  commencement  of 
suit,  and  offer  to  deliver  same  to  you  on  the  payment  to  me  in 
cash  of  the  sum  of  $3,801.55  and  the  delivery  to  me  of  four  not«s 
as  follows :  one  for  $2,500  payable  in  8  months  after  date ;  one 
for  $2,500  payable  in  12  months  after  date:  one  for  $2,500  pay- 
able in  18  months  after  date;  and  one  for  $2,500  payable  in  24 
months  after  date.  Said  notes  to  bear  interest  at  six  per  cent, 
per  annum,  payable  semi-annually,  and  to  be  signed  by  satis- 
factorily responsible  persons  to  the  approval  of  the  president  ol 
the  Central  National  Banh  of  Cleveland.  Ohio. 

"I  herewith  make  the  actual  tender  to  yoii  of  certifieate  No. 
52  for  100  shares  in  the  capital  stock  of  the  Williams  &  Rogers 
Company,  standing  in  my  name,  and  duly  endorsed  for  transfer. 
Upon  failure  by  yoii  to  deliver  me  said  cash  and  notes,  signed 
as  aforesaid,  and  to  accept  said  stock.  T  shall  at  once  begin  suit 
against  you  to  recover  the  amount  due  me. 

"Very  truly  yours, 

"Hugh  M.  Grebn." 

And  then  produced  a  certifieate  for  100  shares  of  stock  in  this 
corporation,  and  as  appears  from  the  letter  said: 

"I  hereby  renew  my  tender  of  said  stoeJt  preliminary  to  the 
commencement  of  suit,  and  offer  to  deliver  the  same  to  you  on  the 
payment  to  me  in  cash  of  the  sum  of  $3,801  .SS,  and  the  delivery 
to  me  of  four  notes  as  follows:  oiie  for  $2,500  payable  in  8 
months  after  date;  one  for  $2,500  payalile  in  12  months  after 
date;  one  for  $2,500  payable  in  18  months  after  date,  and  onf 
for  $2,500  payable  in  24  months  after  date." 

It  will  be  noticed  that  thi'!  offer  and  tender  was  accompanied 
with  the  condition  that  the  amount  to  be  paid  therefor  was  $1-J,- 
801,55.  It  is  conceded  that  by  reason  of  certain  dednetions 
which  were  to  be  made  if  the  inventor^'  should  he  changed,  and 
which  inventory  was  ehangpd  by  the  nprreement  of  the  parties 
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to  the  original  contract,  the  amount  demanded  waa  more  than 
the  amount  to  which  the  plaintiff  was  entitled,  if  he  was  entitled 
to  be  paid  the  agreed  price.  And  so  we  come  to  the  qnestion, 
and  to  lis  the  only  question  which  we  regard  as  necessary  to  de- 
termine in  order  t«  properly  determine  the  case  before  us:  Waa 
this  tender  sufficient  t 

We  do  not  base  the  coiichision  to  which  we  come  upon  the 
question  of  whether  this  tender  of  the  stock  which  the  contract 
required  waa  to  be  regarded  as  requiring  a  delivery  of  the 
stock  as  a  condition  precedent  to  the  bringing  of  the  suit.  The 
two  things  to  be  done,  that  is  to  say,  the  delivery  of  the  atock 
and  the  payment  therefor,  were  to  be  contemporaneous;  they 
were  to  he  done  at  one  and  the  same  time,  and  the  plaintiff  did 
all  that  was  necessary  for  him  to  do  in  order  to  entitle  him  to 
bring  the  suit,  unless  he  imposed  a  condition  which  took  away  the 
validity  of  his  tender.  He  says  in  his  petition  that  the  amount  to 
be  paid  for  the  stock  is  $13,801.55  and  he  says : 

"Plaintiff  has  been,  from  theneo  up  (that  is  from  the  12th 
day  of  Augnst,  1908)  to  the  beginning  of  this  action,  and  still 
is,  ready  and  offers  to  deliver  his  said  100  shares  of  said  capital 
stock  to  the  said  defendants,  upon  payment  to  him  of  the  pur- 
chase price  thereof  as  provided  in  said  contract,  and  he  brings 
the  said  shares  of  said  capital  stock  here  into  court  to  be  de- 
livered to  the  said  defendants  ujion  the  payment  by  them  of  said 
purchase  price." 

The  purchase  price  about  which  he  is  talking,  and  which  he 
says  they  agreed  to  pay  him,  was  $13,801.55,  As  already  said, 
if  is  clear  that  the  piirehaso  price  waa  not  so  much  as  this  by  a 
considerable  amount,  bepanse  of  the  deductions  which  had  been 
made  from  the  inventory,  and  which,  as  to  a  part  thereof  at 
least,  were  well  known  to  the  plaintifT  at  the  time  he  offered  to 
deliver  the  atock,  to-wit,  on  the  3d  day  of  June,  1909. 

"We  are  of  opinion  that  the  plaintiff  did  not  make  such  a  ten- 
der of  the  stock  either  in  .\ugu5t,  1908,  or  in  June,  1909,  as  en- 
titles him  to  maintain  his  action.  The  tender  made  was  con- 
ditional, and  it  was  conditional  upon  the  payment  to  him  of  an 
amount  to  which  he  was  not  entitled. 

In  Page  on  Contractu.  3d  Vol.,  Section  1421.  it  ia said: 
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"The  debtor  may  attach  a  condition  to  the  tender  requiring 
the  ci-editor  to  perform  some  act  which  he  would  be  in  any  event 
legally  bound  to  do  without  affecting  the  Bnfficiency  of  the 
tender. " 

In  Section  1422  of  the  name  writing  it  is  said : 
"IE,  however,  the  debtor  attempts  to  impose  any  condition  not 
required  by  law,  such  as  demanding  that  the  tender  be  accepted 
as  full  performance,  or  that  a  discharge  or  a  release  in  full  be 
given,  or  that  a  right  of  appeal  he  waived,  or  that  in  connection 
with  the  debt  in  question  other  claims  between  the  same  partieB 
be  settled,  the  tender  is  insufficient." 

Without  quoting  further  from  this  section,  it  seems  clear  from 
the  whole  section  that  the  writer  does  not  regard  a  tender  as 
sufficient  where  there  is  coupled  with  it  a  condition  that  the 
party  to  whom  the  tender  is  made  shall  do  somethitut  which  ho 
is  not  bound  by  law  or  the  contract  to  do,  and  this  text  is  sup- 
ported by  a  large  number  of  authorities 

In  the  case  of  Bmidahnuqh  v.  TIart,  61  0,  S.,  73,  the  second 
paragraph  of  the  syllabus  reads  as  follows: 

"Where  two  acts  are  to  he  done  at  the  same  time,  as  wlien 
the  vendor  has  agreed  to  convey  interests  in  real  estate  upon 
the  payment  of  a  given  sum  as  purcliase  money,  the  deal  to  be 
closed  by  a  certain  day  named,  and  the  purchaser  has  agreed  to 
pay  the  purchase  money,  a  part  on  that  day  and  balance  in  one 
year,  the  conditions  are  what  are  known  in  law  as  mutual  con- 
ditions, and  neither  party  can  mpintain  an  action  against  the 
other  without  averring  a  performance,  or  an  o,ffer  to  perform  on 
his  part.  Mere  willingness  and  readiness  to  perform,  uncom- 
municated  to  the  other  party,  will  not  avail.  And  it  is  not,  in 
such  case,  Rufficient  that  the  plaintiff  aver  that  from  the  date 
of  the  making  of  the  contract  to  and  inclndins  the  day  at  which 
it  was  to  he  completed,  'he  was  ready  and  willing  to  do  and  per- 
form everything  to  be  done  by  him  in  the  carrying  out  of  said 
sale  and  contract.'  \or  are  the  averments  sufficient,  when,  in 
addition  thereto,  he  avers  that  'the  defendant,  although  often 
requested  so  to  do.  has  refused  to  comply  with  said  contract,  and 
has  at  all  times  refused  to  transfer  and  deh'ver  said  property 
to  plaintiff.'  ". 

On  page  fifl  of  the  same  opinion,  the  coort  said : 
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"But  there  seems  no  doubt  as  to  the  rule  in  this  state.  In 
McCoy's  Adm'r  v.  Bixbee,  6  Ohio  Rep.,  310,  it  is  held  that 
'CovenRnta  to  convey  a  tra^t  of  land,  specifying  no  time  of  con- 
veyance, and  a  covenant  to  pay  therefor  so  much  money  in  hand 
and  so  much  at  a  future  day,  are  mutual  covenants.  In  such  a 
ftase  a  purchaser  can  not  have  a  cause  of  action,  without  averring 
The  payment  or  tender  of  the  purchase  money. '  And  in  Camp- 
bell V.  OitUngs,  19  Ohio,  347,  it  is  held :  '"Where  an  article  eon- 
tains  a  covenant  by  one  party  to  execute  and  deliver  a  warranty 
deed,  and  by  the  other  to  execute  and  deliver,  when  the  deed  la 
tendered  a  bond  and  a  raortgape  for  the  purchase  money,  thongb 
the  party  named  neglect  or  refuse  to  deliver  the  deed,  the  other 
is  not  entitled  to  sue,  after  having  neglected,  at  the  proper  time, 
to  offer  or  tender  a  bond  and  mortgage;  and  a  declaration  on 
the  covenant  to  make  a  deed  containing  an  averment  that  the 
plaintiff  offered  to  execute  a  bond  and  moi'tpagie,  without  averring 
a  tender,  or  what  is  equivalent  thereto  is  had  on  demurrer.'  And 
in  the  opinion  by  Avery,  J.,  it  iq  said:  'The  covenants  of 
these  parties  respecting  the  deed,  and  the  mortgage  to  secure 
the  purchase  money,  being  both  to  be  presented  on  the  same  day, 
are  dependent  covenants  in  which,  according  to  a  clear  legal 
principle,  performance  ean  not  be  exacted  from  either  party,  as 
a  condition  precedent.  Both,  it  is  understood  must  perform  at 
Ihe  same  time,  neither  being  under  any  obligation  to  trust  the 
other." 

■The  conclusion  reached  by  us,  as  already  said,  is  that  the 
plaintiff  did  not,  within  two  years  from  the  date  of  this  contract, 
make  such  tender  to  the  drfendantR  of  the  stock  as  entitles  him 
to  maintain  his  action,  and  there  being  no  dispute  as  to  the  facta 
in  this  ease,  but  all  being  conceded,  we  reverse  the  judgment  of 
the  court  of  common  pleas  and  proceed  to  enter  the  judgment 
here  which  should  have  been  entered  in  that  court,  that  the  peti- 
tion of  the  plaintiff  he  diHmis.''ed  at  hi»  costs. 
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PROCEBOmCS  UNDER.  A  CHARGE  OF  CCmTIUBUTINC 

TO  DELINQUENCY. 

Court  of  Appeals  lor  Hamilton  County. 

Wii-UAM  'Walton,  alias  Hop,  v.  State  op  Ohio  ;  and  Herman 

Bbeineb  v.  State  op  Ohio, 

Decided,  April  10,  1914. 

Juvenile  Delinguency—Detcndant  May  Verballv  Waive  TrW  by  Jury 
— SwJIdencv  ol  iSldoviti — Impritonmeni  (n  Work  House. 

1.  A  Jury  may  be  waived  by  a  defendant  In  the  Juvenile  coart,  and 

where  he  elects  bo  to  do  It  Is  not  necessary  that  the  waiver  be  In 
wriUoE. 

2.  It  Ib  not  necessary  tbat  the  negative  averments  of  Section   1612, 

Oeneral  Code,  relating  to  Jurisdiction  over  and  with  respect  to  de- 
linquent and  dependent  and  neglected  minors,  shall  be  Inrorpo- 
rated  In  the  affldavits  under  which  arrests  are  made. 

3.  It  Is  not  error  to  eentence  to  the  work  house  one  found  suilty  ol 

contributing  to  the  delinquency  of  a  minor  under  the  age  of 
seventeen  years. 

James  8.  Myers  and  E.  J.  Franks,  for  "Walton. 
Powell  i&  Smiley,  for  Breiner. 

Thomas  L.  Fogue,  Prosecuting  Attorney,  and  A.  J.  Zanone, 
Asaistant  Prosecuting  Attorney,  contra. 

Jones,  E.  H.,  J.;  Swing,  J.,  and  Jones,  0.  B.,  J.,  concur. 

The  plaintiffs  in  error  were  tried  and  convicted  in  the  juvenile 
court  for  coBtributinfr  to  the  delinquency  of  a  girl  named  Mary 
Iding,  who  at  the  time  is  alleged  to  have  been  fifteen  years  of 
age. 

The  affidavits  charge  an  offense  defined  hy  Section  1654  of  the 
General  Code,  which  provides: 

"Whoever  aids,  abets,  induces,  causes,  encourages  or  cod- 
Iributea  towards  the  delinquency  of  a  minor  under  the  age  of 
Heventeen  years,  a,«i  herein  defined,  shall  be  fined  not  less  than 
ten  dollars  nor  more  than  one  thousand  dollars  or  imprisoned 
not  less  than  ten  days  nor  more  than  one  year,  or  both,"  etc. 
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The  cases  were  tried  by  the  court  withoat  the  interrention 
o£  a  jury,  and  each  of  the  defendants  upon  conviction  was  sen- 
tenced to  pay  a  fine  of  $200  and  to  imprisonment  in  the  work- 
house for  a  period  of  three  months. 

In  support  of  their  prayer  for  a  reversal  of  the  jsdgment  be- 
low the  following  points  are  nrged  in  argument : 

1.  That  there  was  irregularity  and  illegality  in  the  proceed- 
ings below  in  that  there  was  no  jury  impaneled  to  try  the  issues 
raised  by  the  pleas  of  "not  guilty,"  and  that  the  record  does 
not  show  that  the  jury  was  waived  in  writing  by  the  defendants. 

2.  That  the  negative  averments  of  Section  1642  of  the  Gen- 
eral Code  are  not  contained  in  the  affidavits  upon  which  the  ar- 
rests were  made  and  conviction  had. 

3.  That  the  sentence,  in  so  far  as  it  provides  for  imprison- 
ment in  the  work  house  is  illegal  and  without  authority  of  law. 

"With  reference  to  the  matter  of  trial  by  jury,  the  judgment 
entry  in  the  court  below  contains  the  following  language : 

"This  day  came  into  court,  the  prosecuting  attorney,  on  be- 
half of  the  state  of  Ohio,  as  also  the  said  defendant,  William 
Walton,  alias  Hop,  who,  being  duly  arraigned  at  the  har  of  our 
court,  and  examined  of  and  concerning  the  charge  contained  in 
the  complaint  herein,  as  to  how  he  will  acquit  himself  thereof, 
for  plea  thereto  saith  that  he  is  not  guil^,  and  waives  hii  right 
of  trial  hy  jury." 

Section  1651  of  the  General  Code,  found  in  the  chapter  re- 
lating to  the  juvenile  court,  provides  in  part  as  follows: 

"A  person  charged  with  being  responsible  for  or  with  caus- 
ing, aiding  or  contributing  to  tie  delinquency,  dependency  or 
neglect  of  a  child,  arrested  or  cited  to  appear  before  such  court, 
at  any  time  before  hearing,  may  demand  a  trial  by  jury,  or  the 
judge  upon  his  own  motion  may  call  a  jury," 

So  we  see  that  under  the  terms  of  the  statute  describing  the 
mode  of  trial  of  this  class  of  oases  it  is  provided  that  the  accused 
may  waive  the  right  of  trial  by  jury.  The  records  in  these 
cases  show  afiBrmatively  that  this  was  done  orally  by  each  of 
the  defendants.  According  to  a  long  line  of  decisions  in  our 
state,  dating  from  an  early  period  in  our  jurisprudence,  it  has 
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been  repeatedly  held  and  is  now  well  established  that  it  is  not 
necessarr  in'the  trial  of  a  misdemeanor  case  under  provisions  of 
law  similar  to  that  above  quoted  that  the  jury  be  waived  in 
writing.     See  Dailey  v.  State  of  Ohio,  4  O.  S.,  57 : 

"Section  42  of  an  'act  defining  the  jurisdiction  and  r^ola- 
ting  the  practice  of  probate  courts'  passed  March  14,  1853,  pro- 
viding that  'upon  a  plea  other  tfaAn  a  plea  of  guilty,  if  the  de- 
fendant do  not  demand  a  trial  by  jury,  the  probate  judge  shall 
proceed  to  try  the  issue,'  is  a  valid  and  constitutional  enact- 
ment. 

"A  record  showing  that  the  accused  'did  not  demand  a  jury' 
gufSciently  shows  a  waiver  of  the  trial  by  jury." 

Also,  to  the  same  effect,  Dillingkam  v.  State,  5  0.  S.,  280: 
"The  constitutional  right  of  trial  by  jury  is  not  infringed 
when  the  option  is  given  to  the  accused  to  have  the  same  issue 
tried  by  the  court  or  the  jury,  and  he  submits  the  cause  to  the 
court." 

And  Billingheimer  v.  S^iate,  32  0.  S.,  435: 

"In  a  trial  before  the  police  court  of  Cincinnati  for  a  viola- 
tion of  the  statute  forbiddiuf;  common  labor  on  the  first  day 
of  the  week  (S.  &  S.,  289),  unless  the  record  shows  that  defend- 
ant demanded  a  jury,  be  will  be  deemed  to  have  waived  it." 

Under  these  and  other  decisions  which  might  be  cited  it  ap- 
pears well  settled  that  the  waiver  of  a  jury  is  not  required  to 
be  in  writii^;.  The  record  showing  afHrmatively  in  the  cases 
that  the  accused  "waives  his  right  to  trial  by  jury"  we  find 
no  error  in  this  respect. 

The  second  point,  viz.,  as  to  the  absence  of  negative  aver- 
ments in  the  affidavit,  is  answered  by  the  second  paragraph  of 
the  syllabus  in  BtUingkeimer  v.  State,  supra-. 

"A  negative  averment  to  the  matter  of  a  proviso  in  a  statute, 
is  not  requisite  in  an  information,  unless  the  matter  of  such 
proviso  enters  into  and  becomes  a  part  of  the  description  of 
the  offense,  or  is  n  qunlification  of  the  language  defining  or 
creating  it. ' ' 

An  examination  of  Section  1654,  under  which  these  affidavits 
were  drawn  and  which  defines  and  describes  the  offense  charged. 
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shows  an  absence  of  any  negatiYe  provisiona.  The  negative  pro- 
visions referred  to  by  counsel  are  fonnd  in  Section  1642,  which 
sectioQ  related  to  the  matter  of  jurisdiction,  and  has  nothing  to 
do  with  the  definition  of  this  or  any  other  offense,  so  that 
under  the  authority  above  cited  it  can  not  be  elaimed  that  it 
is  necessary  to  embody  the  negative  provisions  of  this  latter  sec- 
tion in  an  affidavit  charging  an  offense  under  an  entirely  differ- 
ent secticHi. 

The  third  and  last  assignment  of  error  related  to  the  sen- 
tence imposed  by  the  trial  court.  It  is  claimed  that  the  court 
was  without  authority  to  sentence  the  plaintiff  in  error  to  the 
workhouse.  The  statute  under  which  they  were  arrested  and 
convicted  provides  for  a  sentence  of  fine  or  imprisonment  for 
not  less  than  ten  days  nor  more  than  ooe  year  or  both. 

Section  12370,  General  Code,  deSnes  the  word  "imprisoned" 
and  provides  as  follows : 

"In  the  interpretation  of  Part  Fourth  the  word  'imprisoned,' 
where  the  contest  does  not  otherwise  require,  means  imprisoned 
m  the  county  jail  if  the  maximum  term  prescribed  for  the  of- 
fense is  one  year,  and  imprisoned  in  the  penitentiary  if  the  maxi- 
mum term  prescribed  for  the  offense  is  longer  than  one  year." 

If  this  section  has  any  application  to  the  imprisonment  pro- 
vided for  in  Section  1654,  such  imprisonment  miist  be  in  the 
county  jail.  It  will  be  noticed,  however,  that  the  operation  of 
Section  12370,  by  the  language  of  the  section,  is  limited  to  the 
term  "imprisoned"  as  fonnd  in  "Part  Fourth.*'  Section  1654 
is  not  embodied  in  Part  Fourth  of  the  General  Code,  and  it  is 
doubtful  whether  Section  12370  has  any  application  or  can 
throw  any  light  upon  the  meaning  of  the  terra  "imprisoned" 
as  found  in  Section  1654.  But  without  any  such  aid  to  inter- 
pretation we  are  of  the  opinion  that  the  imprisonment  for  one 
year  provided  for  in  the  latter  section  means  imprisonment  in 
the  county  jail.  If  we  are  correct  in  this  conclusion,  then  Sec- 
tion 4128  clothes  the  trial  court  with  the  authority  to  sentence 
offenders  under  Section  1654  to  the  worbhou.se. 

"Section  4128.  When  a  person  over  sixteen  years  of  age  is 
convicted  of  an  offense  under  the  law  of  the  state  or  an  ordinance 
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of  a  mutiicipal  corporation,  and  the  tribunal  before  which  tiie 
eoQTiction  is  had  is  authorized  by  law  to  commit  the  offender 
to  the  county  jail  or  corporation  prison,  the  court,  mayor,  or 
justice  of  the  peace,  as  the  case  may  be,  may  sentence  the  of- 
fender to  the  work  bouse,  if  there  is  such  a  house  in  the  county." 

The  case  of  Lemtnon  t.  State,  77  0.  S.,  427,  is  relied  upon  by 
counsel  for  plaintiffs  in  error  as  sustaining  their  contention 
upon  this  point;  and  from  a  superficial  examination  it  would 
appear  that  the  case  is  applicable  and  determinative.  However, 
the  sectioD  of  the  statute  construed  by  the  Supreme  Court  in  the 
Ijemmon  case  was  amended  within  three  months  after  the  deci- 
sion of  the  Supreme  Court,  and  the  obstacle  in  the  way  of  aen- 
teuce  to  the  workhouse  there  pointed  out  was  removed  by  the 
Iicgislature.  This  section,  as  it  stood  at  the  time  of  the  deci- 
sion in  the  Lemmon  case  contaiued  the  words  "is  directed"  in- 
stead of  the  words  "is  authorized"  appearing  in  italics  above. 

The  reasoning  of  tli(>  court  in  the  Lemmon  case  is  to  tha 
effect  that  before  a  sentence  to  the  work  house  can  be  legally 
imposed,  it  must  appear  that  the  section  under  which  the  sen- 
tence is  imposed  directs  the  court  to  imprison  the  convict  in 
the  county  jail.  The  Leinmon  case  was  a  prosecution  under  the 
so-called  Valentine  anti-trust  law,  which  law  provided  for  a  fine 
or  imprisonment  or  both,  »s  does  Section  1654  in  this  case.  The 
Supreme  Court  held  that  the  imprisonment  under  this  language 
was  discretionary  or  optional  with  the  court,  and  was  not  "cU- 
i-ivli'd,"  and  hence,  the  section  now  numbered  4128  as  it  then 
read,  gave  the  court  no  authority  to  sentence  to  the  work  house. 
The  change  of  the  words  "is  directed"  to  "is  authorized,"  it  will 
he  seen,  removes  this  objection,  and  the  decision  in  the  Lemmon 
case  is  rendered  ineffectual  by  the  amendment  referred  to.  The 
amended  section  wp  think  clearly  authorized  a  court  having  dis- 
cretionary power  to  impose  a  sentence  of  fine  or  imprisonment  or 
both  (in  i-Bse  imprisonment  is  ordered),  to  provide  said  impris- 
onment he  in  a  work  house,  in  n  county  where  a  work  house  is 
located. 

Having  found,  therefore,  no  error  in  the  records,  the  judg- 
ments below  are  affirmed. 
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FAO^URE  TO  COMPLY  WnTH  01tJ>Ut.  OF  COURT  WITH 
lUFERXNCE  TO  PLEADINCS. 

Circuit  Court  of  Cuyahogs  County. 
Rebecca  Harrison  v.  Wallace  I.  Kniqht,  Aduinistrator. 
Decided,  February  5,  191S. 
Striking  Pleadingi  frotn  Filet. 
The  right  to  strike  pleadings  from  the  flies  because  of  tbe  lallure  or 
retuaal  ofthe  parties  flltnjg  them  to  comply  with  orders  made  in 
respect  thereto,  is  inherent  tn  the  courts,  and  It  la  no  Talld  ob- 
jection to  tbe  exerclee  of  this  right  that  the  pleadluE  ordered 
atrlclien  oft  states  a  cause  of  action  or  a  good  defense. 

Kerruisk,  Kerrutsk,  Hartshorn  &  Spooner,  for  plaintiff  in 
error. 

Morgan  <£  lAtzler,  contra. 

NiMAN,  J,;  WiNcn,  J.,  and  Marvin,  J.,  concur. 

The  parties  to  this  action,  standing  in  the  same  order  88  in 
the  court  below,  will  be  referred  to  as  plaintiff  and  defendant, 
respectively. 

On  April  10,  1907,  the  plaintiff  filed  her  petition  against  the 
defendant.  The  defendant  filed  a.motion  seeking  to  have  certain 
matter  stricken  from  the  petition.  This  motion  having  been 
granted,  the  plaintiff,  by  leave  of  court,  filed  an  amended  peti- 
tion. The  defendant  then  filed  a  motion  asking  to  have  cer- 
tain matter  stricken  from  the  amended  petition,  which  was 
granted.  The  plaintiff  thereupon  obtained  leave  to  file  a  second 
amended  petition.  This  second  amended  petition  having  been 
filed,  the  defendant  filed  an  answer  thereto,  to  which  answer 
the  plaintiff  filed  a  reply. 

The  defendant  thereafter  moved  agiiinst  this  reply,  and  on 
hearing  of  the  motion,  the  court  ordered  certain  matter  stricken 
therefrom.  Leave  was  then  given  to  the  plaintiff  to  file  an 
amended  reply  by  a  stipulated  day.  The  plaintiff,  however,  did 
not  file  an  amended  reply  but  did  obtain  leave  of  court  to  file 
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another  amended  petition.  After  the  third  amended  ptutm.. 
was  filed,  the  defendant  moved  to  strike  from  it  certain  all^a- 
tiona,  and  the  motion  was  granted.  The  plaintiff  again  obtain- 
ing leave  of  eonrt,  filed  a  fourth  amended  petition,  which,  on 
motion  of  the  defendant,  was  stricken  from  the  files.  There- 
after, the  plaintilf  filed,  by  leave  of  court,  a  fifth  amended  peti- 
tion, which  was  also,  on  motion  of  the  defendant,  stricken  from 
the  filea. 

In  striking  the  fifth  amended  petition  from  the  files  the  court 
made  the  following  order: 

"The  motion  to  strike  the  fifth  amended  petition  from  the 
files  is  heard  and  granted,  at  the  plaintiff's  costs,  for  which 
judgment  is  rendered  against  her,  and  said  fifth  amended  peti- 
tion is  hereby  stricken  from  the  flies.  Plaintiff  is  refused  per- 
mission to  file  any  fui-ther  pleadings  in  this  cause.  To  all  of 
which  the  plaintiff  excepts." 

Hiis  order  was  made  on  the  27th  day  of  November,  1911. 
Previous  to  this  date,  on  July  1,  1911,  the  defendant  filed  an 
amended  cross-petition  on  which  he  caused  summons  to  iasoe 
against  the  plaintiff.  The  summons  was  served  on  her  on  the 
"'th  (lay  of  November,  1911.  J  ^ij 

The  matter  ordered  stricken  from  the  petition  was  in  sub- 
stance embodied  in  the  various  amended  petitions  filed  by  the 
plaintiff,  and  was  incorporated  in  the  reply. 

The  plaintiff  seeks  a  reversal  of  the  action  of  the  court  of 
common  pleas  in  striking  her  fifth  amended  petition  from  the 
files  and  in  making  the  order  which  has  been  quoted. 

When  the  court  ordered  certain  allegations  stricken  from  the 
petition,  it  was  the  duty  of  the  plaintiff,  and  of  her  counsel, 
to  omit  such  allegations  from  all  subsequent  pleadings.  Instead 
of  doing  this,  howevor,  the  plaintiff,  with  slightly  different 
phraseology,  embodied  substantially  the  same  allegations  in  all 
of  the  various  pleadings  filed  by  her.  In  five  amended  petitions 
and  one  reply  the  decision  of  the  court  was  ignored,  and  prac- 
tically no  attention  paid  to  it.  The  filing  of  pleadings  framed 
in  disregard  of  the  order  of  the  eonrt  extended  over  a  period 
of  more  than  four  years,  and  seems  to  have  developed  into  a 
contest  of  endurance. 
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It  was  within  the  power  of  the  court  to  tabe  snch  steps  as 
would  secure  obedience  to  its  orders,  and  to  punish  for  con- 
tempt if  necessary.  Neither  a  party  to  the  action,  nor  an  at- 
torney engaged  therein,  had  any  right  to  continue  indefinitely 
to  file  pleadings  containing  matter  which  the  court  had  decided 
repeatedly  to  be  improper. 

The  method  of  securing  obedience  to  its  order  was  within 
the  discretion  of  the  court,  and  unless  that  discretion  has  been 
abused,  or  the  court  has  exceeded  its  powers,  the  order  made 
should  not  be  disturbed. 

The  right  to  strike  pleadings  from  the  files  because  of  the 
failure  or  refusal  of  the  parties  filing  them  to  comply  with 
orders  made  in  respect  thereto,  is  inherent  in  the  courts,  and 
frequent  instances  of  its  exercise  are  not  found  wanting. 

In  Howard  v.  Western  Union  Telegraph  Co.,  25  Ky.  L.  Rep., 
JJ28,  the  question  was  before  the  court  and  it  was  there  held  that 
the  refusal  to  comply  with  an  order  properly  granted,  to  make  a 
petition  more  specific  is  an  act  of  contempt,  rendering  a  dis- 
missal of  the  action  proper.  Sec  also  ftoQlfeld  v.  Cutting,  49  N. 
T.  App.  Div.,  640. 

It  is  no  valid  objection  to  the  exercise  of  this  right,  that  the 
pleading  ordered  stricken  off  states  a  cause  of  action  or  a  good 
defense,  as  the  ease  may  he.  This  subject  was  considered  in 
Macadam  v.  Sciuidy,  127  ^lo.,  345.  In  the  opinion,  page  355, 
it  is  held: 

■'Upon  the  refusal  of  the  plaintiff  to  comply  with  the  rule  and 
amend  hia  petition,  the  court  committed  no  error  in  dismissing 
the  cause.  This  was  the  only  alternative  left  to  the  court  by 
which  its  authority  could  be  maintained.  The  fact  that  the 
petition  contained  a  statement  of  a  cause  of  action,  is  no  reason 
why  it  should  not  have  been  dismissed.  The  petition  was  not 
obnoxious  to  this  motion,  because  it  did  not  state  a  cause  of 
action,  but  because  the  statement  of  the  cause  of  action  was  so 
indefinite  and  uncertain  that  'the  precise  nature  of  the  ehai^fes' 
upon  which  the  plaintiff  sought  to  recover  was  not  apparent. 
The  defect  could  not  have  been  reached  by  demurrer.  The 
proper  way  to  reach  it  was  by  motion." 

We  decide,  therefore,  that  the  sustaining  of  the  motion  to 
strike  the  fifth  amended  petition  from  the  files  was  an  act  within 
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the  power  of  the  court,  and  that  the  order  in  so  far  aa  it  directed 
said  amended  petition  to  be  stricken  from  the  files  was  properly 
made,  but  the  court  went  beyond  this,  and  embodies  in  its  order 
a  provision  that  the  plaintiff  was  refused  permission  to  file  any 
further  pleadings  in  the  cause.  , 

In  view  of  the  fact  that  the  defendant  had  caused  summons 
to  issue  on  his  amended  cross-petition,  which  was  served  on  the 
plaintiff  on  the  9th  day  of  November,  1911,  we  consider  that 
the  plaintiff  had  an  nbsolnto  right  to  plead  to  this  amended 
cross -petition.  At  thf  tiine  the  order  was  made,  November  27, 
1911,  the  time  given  her  by  statute  for  so  pleading  had  not  ex- 
pired, and  she  was  deprived  of  a  right  given  her  by  statute. 

The  judgment  or  order  of  the  court  of  common  picas  striking 
the  fifth  amended  petition  from  the  files  is  therefore  affirmed, 
but  so  much  of  said  judgment  or  order  as  refused  the  plaintiff 
permission  to  file  any  further  pleadings  in  thecause  is  reversed, 
and  l^e  cause  is  remanded  to  the  court  of  common  pleas  for 
further  proceedings. 


MSTUBUTICm  OP  PROhUSSOHY  NOTE  BY  ADMMISTRATIUX 
WITHOUT  OBJ>CR.  OF  COURT. 

Circuit  Court  of  Cuyahoga  County. 

Chbist  Heistbb  et  al  v.  John  Feukbstbin. 

Decided,  January  29.  1912. 

Promiiion/  Note  Belonging  to  Estate — Endortetnent  of,  by  Admtowtra- 
trix — Order  of  Court— Title  of  Bnioraee. 

One  to  whom  a  note  is  endorsed  by  the  administratrix  of  the  estat*  of 
a  deceased  payee,  may  maintain  eult  thereon,  thongh  no  order  of 
distribution  In  kind  was  obtained  from  tbe  probate  court  at  the 
time,  where  It  appears  that  all  the  debts  at  the  eatate  had  boen 
paid  and  the  distribution  of  the  note  was  afterwards  reported  to 
the  probate  court  and  approved  by  it. 

R.  E.  McKisson,  for  plaintiff  in  error. 
Morgan  tt  Litzler,  contra. 
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NiMAN,  J.;  Wmcn,  J.,  and  M.^rvin,  J.,  concur. 

Thp  plaintiffs  in  error  were  defendants  and  the  defendant  in 
error  was  plaintiff  in  the  court  of  common  pleas.  When  the 
terms  "plaintiff  and  def podHxits "  are  used  herein,  reference  is 
made  to  the  relation  of  the  parties  in  the  court  below. 

The  plaintiff  brouRht  suit  in  the  conrt  of  common  pleas  against 
the  defendants  to  recover  on  n  promissory  note,  a  copy  of  which 
is  as  follows: 

"$300.00  CLBVBI.AND,  0.,  Jan.  14.  '95. 

"One  year  after  date  I  promise  to  pay  to  the  order  of  Christ 
Feuerstein,  three  hundred  dollars,  at  sis  per  cent  (6%)  inter- 
est.    Value  received. 

"Christ  Mbisteh, 
"Johanna  Mbihtbb." 

Thp  note  bears  the  followinpr  endorsement. 
"Pay  to  the  order  of  John  Feuerstein. 

"Estate  of  Cubist  Priterstein. 

"by  Rv.\  Fei'errtein.  Admivitfrnfrir." 

It  is  established  by  the  evidence  set  forth  in  the  bill  of  ex- 
neplions  that  Christ  Feuerstein,  the  payoe  in  said  note,  was  the 
father  of  the  plaintiff;  that  some  time  prior  to  the  bringing  of 
(he  action,  Christ  Feuerstpin  died  intestate.  Icavinst  the  plaintiff 
his  sole  heir  at  law.  and  leaving;  a  widow,  Eva  Feuerstein,  who 
was  duly  appointed  administratrix  of  his  estate  and  who  quali- 
fied as  such :  that  all  of  the  debts  of  his  estate  having  been  paid, 
the  plaintiff  and  said  administratrix  entered  into  an  agreement 
whereby  the  former  was  to  take  all  thp  remaining  property  left 
by  said  Christ  Penerslein.  and  pay  to  the  administratrix  for 
her  interest  in  the  estate,  as  widow,  the  sum  of  $4,000;  that  pur- 
.snant  to  this  agreement,  the  note  sued  upon  was  indorsed  over 
to  thp  plaintiff  in  the  manner  indicated;  that  at  the  time  of  the 
malting  of  this  agreement  and  the  indorsement  of  the  not«  by 
the  administratrix  and  its  delivery  to  the  plaintiff,  no  approval 
of  the  probate  court  had  been  obtained  but  that  subsequently, 
after  the  suit  was  started,  but  before  it  was  tried,  the  probate 
court,  on  the  application  of  said  administratrix,  and  with  the 
consent  of  the  plaintiff,  duly  approved  the  distribution  in  bind 
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of  said  note  to  the  plaintiff;  that  the  trial  in  the  court  below 
resulted  in  a  verdict  and  judgment  in  favor  of  the  plaintiff. 

Upon  this  state  of  faets  on  the  errors  assigned,  we  are  called 
upon  to  determine  whether  the  plaintiff  could  rightfully  bring 
suit  on  the  note. 

It  is  contended  bv  the  defendants  that  the  title  to  the  Dote 
in  question  was  in  the  administratrix  of  the  estate,  and  until 
the  approval  of  the  probate  court  was  obtained,  in  compliance 
with  the  statute  providing  for  a  distribution  in  kind  of  certain 
forms  of  personal  property,  in  which  notes  are  included,  she 
had  no  authority  or  right  to  transfer  the  note  to  the  plaintiff, 
and  he  took  no  title  by  the  indorsement.  In  other  words,  de- 
fendants contengl  that  the  plaintiff  was  not  the  real  party  in 
interest,  and  therefore  could  not  bring  the  action. 

Section  10839,  General  Code,  provides: 

"An  executor  or  administrator  who  has  paid  all  the  debts  of 
an  estate,  hut  has  in  his  possession  notes,  bonds,  stocks,  claims 
or  other  rights  in  iurtiou,  belonging  thereto,  with  the  approval 
of  the  probate  court  entered  on  its  journal,  and  the  assent  and 
agreement  of  the  person.s  entitled  to  the  proceeds  of  such  assets 
as  distributees,  including  executors,  trustees  and  guardians,  may 
distribute  and  pay  them  over  in  kind  to  those  of  sudi  dis- 
tributees as  will  rt'ceive  them." 

The  plaintiff  and  administratrix,  in  this  ease,  were  the  only 
parties  concerned  or  interested  in  the  distribution  of  the  estate. 
The  debts  had  all  been  paid  at  the  time  the  note  was  taken  by 
the  plaintiff.  There  were  no  creditors  to  complain,  because  the 
debts  of  the  estate  had  all  been  paid.  Absolutely  unimpeachable 
was  the  formal  approval  of  the  probate  court,  which  was  secured 
after  the  suit  was  started  but  b*"fore  the  trial  took- place. 

In  our  opinion,  the  omission  to  secure  the  formal  approval 
of  the  probate  court  did  not  operate  to  deprive  the  plaintiff  of  his 
right  to  bring  suit  on  the  note.  The  administratrix,  being  vested 
with  the  legal  titlp  to  the  note,  by  her  indorsement  transferred 
that  legal  title  to  the  plaintiff.  Tie  thereby  acquired  a  voidable, 
not  void,  title.  As  against  creditors  whose  rights  might  be  af- 
fected, or  other  distributees  not  consenting  to  the  transaction. 
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his  title  might  have  been  assailed;  bnt  there  wore  no  minh  cred- 
itors and  no  such  distributeee.  The  only  parties  financially 
interested  in  the  estate  were  the  plaintiff  and  the  administratrix, 
and  when  the  latter  entered  into  the  agreement  which  resulted 
in  the  plaintiff  taking  the  note,  he  became  the  only  person  finan- 
cially interested  therein,  and  at  the  commencement  of  the  suit 
had  both  the  legal  title  and  beneficial  interest  therein. 

The  plaintiff  would,  of  conrse,  take  the  title  with  notice  that 
it  was  liable  to  be  defeated  by  the  assertion  of  the  claims  of  pos- 
sible creditors,  or  perhaps  by  the  refusal  of  the  probate  court 
to  sanction  the  agreement  between  himself  and  the  administra- 
trix. His  position  would  be  analogous  to  one  who,  with  knowl- 
edge, acquires  trust  property  from  a  trustee.  The  law  in  such 
ease  is  set  forth  in  Perry  on  Tnists,  Volume  1,  Section  274,  in 
this  language: 

"If  a  trustee  conveys  away  the  trust  estate  to  another,  even 
his  co-trustee,  and  appoints  another  to  execute  the  trust,  the 
conveyance  may  pass  the  valid  legal  title,  but  it  will  have  no 
effect  in  relieving  the  original  trustee  from  responsibility,  if 
the  transaction  is  not  sanctioned  by  the  decree  of  the  court,  or 
hy  consent  of  all  parties  interested  and  it  will  transfer  no  au- 
thority to  the  person  thus  appointed,  except  to  make  him  a  trus- 
tee de  son  tori,  if  he  attempts  to  interfere  with  (he  trust  estate." 
See  also  Perry  on  Torts,  Volume  1,  Section  334. 

The  subsequent  approval  of  the  probate  court  confirmed  the 
plaintiff's  title  to  the  note,  nrd  vnnld  hnvi-  rMriiinn  hnnV  to  the 
time  of  its  acquisition  by  him.  We  are  supported  in  this  opin- 
ion by  Palmer  v.  Whilvet/.  1fi6  Mass.,  306.  tn  the  opinion,  on 
page  308,  Field,  C.  J.,  says: 

"It  has  been  held  that  the  only  way  in  which  an  administra- 
tor of  an  intestate  estate  can  effectually  protect  himself  against 
the  claims  of  all  possible  distributees,  is  by  obtaining  a  decree 
nf  distribution  and  distributing  the  e.state  in  accordance  there- 
with. Such  a  denree,  obtained  according  to  law  after  due  notice, 
is  a  protection  against  all  the  world.  (Oathaway  v.  Bowles,  136 
Mass.,  54.)  But  it  is  a  common  practice,  when  the  distributees 
are  known  and  their  shares  undisputed,  to  pay  them  what  is  due 
without  a  decree  of  distribution  and  to  credit  pajonent  in  the 
final  account.     When  such  payments  are  made  and  are  credited 
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in  the  accoiint,  and  the  distributees  assent  to  the  account,  or  have 
notice  of  it  and  make  no  objection  to  the  allowance  of  it,  or  are 
heard  upon  the  allowance  of  it  and  their  objections  are  overruled, 
we  see  no  reason  why  the  account  should  not  be  allowed.  If  the 
distributees  have  actually  received  all  they  are  entitled  to,  they 
ouRht  not  to  be  heard  to  complain  that  the  formality  of  obtain- 
inp  a  decree  of  diatrihution  has  been  omitted.  An  administra- 
tor distrihntinft  property  without  a  decree  of  distribution  incurs 
the  risk  that  there  may  ho  distrihiitces  who  are  not  bound  by 
the  allowance  of  bis  account,  Imt  if  he  i.s  willing  to  take  tlii<i 
risk,  the  disfrihiitees  who  have  received  all  they  are  entitled  to 
can  not  complain  of  the  procedure." 

In  7«  rf.  Scott's  Acrovnt.  3fi  Vermont,  297,  the  court  on  pasie 
300  aays: 

"The  main  purpose  of  the  statute  in  providing  for  the  order 
of  distribution  seems  to  he  to  insure  the  just  accountability  to 
the  party  entitled  for  the  money  thus  being  in  the  hands  of  the 
iidministnitor.  When  tbiit  end  has  been  accomplished  by  this 
voluntary  action,  there  would  .seem  to  he  no  occasion  for  resort- 
ing to  the  court  for  an  order  in  that  behalf. 

"Another  pnrpoHC  of  that  provision  seems  to  be  to  enable  the 
administrator  to  protect  himself  under  an  order  of  the  court 
ajiainst  any  claims  that  miirht  he  made  on  him  for  funds  of  the 
estate  in  bis  bands.  If  he  should  see  fit  to  take  the  risk  of  dis- 
poaine  of  the  fnnd.s  without  the  shield  of  such  order,  and  no 
claim  should  he  made  upon  bini  by  any  person  otherwise  en- 
titled to  those  funds,  and  in  point  of  fact  he  bad  paid  them 
over  to  the  person  entitled  and  to  whom  they  would  have  been 
ordered  to  be  paid,  it  is  difficult  to  see  on  what  ground  the  trans- 
action can  he  called  a  question."  _ 

The  ease  of  Mnrofrn  rt  i>l.  Adniivixlrnlfirx,  v.  \obJe  et  iti.  If) 
La.  Reports,  210.  is  similar  to  the  case  under  consideration.     The 

syllabus  reads  as  follows: 

"The  defense  to  the  plaintiffs'  action  on  a  promissory  note 
was  that  the  note  belonged  to  the  estate  of  Kemp;  that  it  was 
not  a  negotiable  instrument,  and  that  no  legal  title  passed  to 
the  transferee.  The  note,  however,  being  indorsed  in  blank  by 
\oble,  the  payee,  and  by  Lea  in  his  individual  capacity,  went 
into  the  hands  of  Bnllard.  TTrh?:  There  is  no  affirmative  evi- 
dence inipcacbing  the  validity  of  this  transfer  as  one  detrimen- 
tnl  to  the  estate  of  Kemp,  and  Noble  having  been  notified  of  the 
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Iransfer  some  time  before  suit  lirought,  and  no  payment  having 
been  made  to  the  pstate  on  account  of  the  note,  there  ia  no 
rqiiitable  reason  for  turning  plaintiff  out  of  court  for  not  «how- 
inp  a  judicial  authorization  of  transfer  to  liim." 

Onr  attention  has  been  calied  to  McBride.  Admr.,  v.  Vance, 
73  O,  S.,  258,  where  it  is  heM  that  the  personal  property  of  a 
deceased  person  does  not  vest  in  his  heirs,  but  is  in  abeyance 
nnti!  administration  is  (rrnnted,  and  is  then  vested  in  the  ad- 
ministrator by  relation  from  the  time  of  death,  and  no  right  of 
action  on  a  promissory  note  belonging  to  a  deceased  person  is 
shown  by  a  party  in  an  action  on  the  note  by  proof  of  possession 
and  that  he  is  the  sole  heir  of  the  decedent. 

It  is  claimed  by  the  plaintiff  in  error  that  this  decision  should 
control  in  this  case,  hut  in  our  opinion  an  entirely  different  ques- 
tion was  involved  in  that  case  than  the  one  under  consideration. 
There  the  plaintiff  did  not,  as  in  this  case,  derive  title  through 
an  administrator,  but  sought  to  recover  solely  on  the  theory  that' 
she  was  the  sole  heir  at  law  of  the  decedent  to  whom  the  note 
belonged,  and  that  having  possession  of  the  note  she  was  entitled 
to  maintain  the  action.  Tt  is  clear  that  she  had  no  legal  title 
to  the  note  sued  upon,  and  perhaps  had  no  beneficial  estate  there- 
in, depending  iipon  the  ipiestion  of  whether  or  not  the  proceeeds 
of  the  note  might  be  neces.sar>'  for  the  payment  of  debts  of  the 
estate.  Here  the  plaintiff  obtained  title  bv  the  indorsement  of 
the  administratrix,  whii-h,  though  voidable  when  it  was  acquired 
by  him,  was  in  fact  not  avoided,  but  on  the  contrary,  confirmed 
by  the  action  of  the  probate  conrt,  and  in  addition  to  the  legal 
title,  had  the  sole  beneficial  interest  in  the  note. 

"We  find  no  error  prejudicial  to  the  plaintiffs  in  error  in  the 
mlings  of  the  court  of  common  pleas  in  which  the  question  of 
Ihe  right  of  the  plaintiff  to  bring  his  action  was  raised,  and  no 
error  in  any  of  the  matters  assigned  in  the  petition  in  error 
as  groimds  of  error,  and  the  judgment^of  the  court  of  common 
pleas  is  affirmed. 
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UNE  REPAIRMAN  INJURED  BY  APPHOAOmC  CAR. 

Court  of  Appeals  (or  Rlcbland  County. 

The  AIansfiei-d  Railway,  Lioiit  &  Power  Company 

V.  John  E,  Babe. 

Decided,  February  Term,  1914. 

Xatter  and  Servant — }iegUgcnce — Duty  of  Electric  Railway  Uanage- 
ment  Toward  Men  Repairing  Trotleji  Wirei — Charge  of  Court— 
Exceiiive  Verdict. 

1.  Where  a  repairman  Is  sent  to  adjust  a  trolley  wire.  It  Is  the  duty 

of  tbe  railway  company  In  the  exercise  of  ordinary  care  to  make 
proper  provision  to  protect  him  from  Injury  from  cars  using  the 
track  over  which  the  wire  upon  which  he  Is  at  work  Is  strung. 

2.  A  motorman  running  a  car  upon  such  track  under  the  direction  ot 

bis  conductor  Is  not  a  fellow-servant  ot  one  engaged  In  repairing 
the  trolley  wires. 

3.  Where  a  repairman  so  engaged  discovered  a  car  bearing  down  upon 

him  and  In  dangerous  proximity.  It  Is  for  the  Jury  to  say,  under 
proper  Instructions  from  the  court,  whether  or  not  ho  was  ffulltv 
ot  contributory  negllgenre  In  jumping  from  his  perch,  thereby 
sustaining  the  Injuries  of  which  he  complains. 
i.  A  verdict  for  personal  Injuries  will  not  be  set  aside  simply  because 
It  Is  excessive  In  the  mind  ot  tbe  court,  but  only  where  the  etcess 
Is  so  great  as  to  shock  sound  Judgment  and  a  sense  of  fairness 
toward  the  defendant. 

Mc.Bridc  tt  'Wolfe,  for  plfiintiff  in  error. 
W.  S.  Kerr,  contra. 

By  the  Covrt  {Voiiriiees,  Shields  and  Powell,  JJ.), 
A  verdict  ot  i)!8..^()(l  was  awarded  the  defendant  in  error,  as 
damafies  for  personal  injuries  alleged  to  have  been  sustained  hy 
iiim  as  a  result  of  the  alleged  negligen<;e  of  the  plaintiff  in  error, 
while  he  was  in  its  employ  as  a  repainnan  of  its  electric  lines. 

To  state  the  cause  of  aL-tiou  more  fully,  the  plaintiff  in  his 
petition  Hied  in  llie  court  below  aile^wl: 

•  •  That  on  the  9lli  day  of  October,  1909,  and  prior  thereto  he 
was  euiployctl  by  the  defendant  as  a  repairinaD  on  ita  lines  iu 
Manstield.  O\iio,  and  to  do  such  other  work  and  service  in  con- 
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□votion  with  the  maintenance  and  repair  of  its  lines  as  might 
be  asEiigned  him  by  the  defendant.  In  doing  said  work  for  the 
defendant  lie  was  required,  when  it  became  necessary,  to  go  up 
on  top  of  a  repair  ear  and  from  that  position  repair  wires, 
switches,  etc.  On  the  said  9th  day  of  October,  1909,  there  was 
a  break  in  the  wires  of  said  defendant's  lines  on  Spring  Mill 
street  of  said  city  at  or  near  the  point  where  Mulberry  street 
and  Spring  Jlill  street  branch.  In  the  usual  and  ordinary  course 
of  his  duty  he  went  to  the  break  on  a  repair  car,  and  went  on  top 
of  said  ear,  which  was  about  twelve  feet  above  the  street,  to  re- 
pair said  break  and  while  so  engaged  and  without  any  fault  or 
negligence  on  his  part  the  repair  car,  upon  which  he  was  stand- 
ing in  doing  the  work  aforesaid,  was  run  into  by  one  of  the 
defendant's  cars  from  the  Shelby  line. 

"That  when  he  saw  that  the  Shelby  car  was  going  to  strike 
his  ear,  be  was  standing  on  the  top  of  a  platform  or  box  of 
sufficient  elevation  above  the  roof  of  the  oar  to  enable  him  to 
reach  and  do  the  work  ho  was  doing  and  boiiig  afraid  that  ho 
would  be  thrown  from  the  box  or  platform  to  the  street  by  the 
oollision  of  the  oars  he  jiimpod  from  the  platform  or  box  to  the 
roof  of  the  oar  and  by  the  shook  of  tbo  oollision  ho  was  thrown 
from  the  roof  of  the  cjir  to  the  briok  street. 

"That  he  struck  on  his  feet  on  the  briok  street  from  a  dis- 
tance of  nbont  twolvo  foot  and  that  both  ankles  were  fractured: 
that  tbo  bones  of  his  ankles  have  gfown  together  where  some  of 
the  fractures  were,  and  that  ho  is  now  unable  to  walk  but  with 
groat  difficulty  and  bo  is  pormanontly  disabled  from  doing 
manual  labor.  ITo  Mifforod  groat  pain  and  he  is  unable  to 
walk  without  great  pain  and  suffering  in  his  ankles.  He  ex- 
pended the  sum  of  $10(1  for  medical  services  in  attempting  to  be 
cured. 

"That  the  defendant  by  its  servants  negligently  and  rooklessly 
run  the  said  Shelby  oar  onto  and  against  the  repair  oar  on  which 
he  was  wnrking  and  thereby  caused  the  in.inries  of  which  ho 
complains:  that  the  said  Shelby  oar  was  under  the  charge  of  a 
conductor  who  had  control  of  the  movements  of  the  same,  and 
that  a  motormau  was  oinployed  on  said  Shelby  ear  who  was 
under  the  control  of  the  conductor,  and  that  said  conductor  and 
motorman  negligently  and  recklessly,  ran  -said  Shelby  ear  onto 
and  against  said  repair  <'nr  as  alleged;  and  he  avers  that  the 
officer  or  agent  of  the  defendant  who  has  the  supervision  and 
control  of  the  movement  of  the  cars  on  the  defendant's  lines, 
with  knowledge  that  plaintiff  was  engaged  in  repairing  the  lines 
as  alleged  and  that  in  doing  so  it  was  necessary  that  said  repair 
ear  occupy  the  track,  failed  and  neglected  to  notify  or  warn 
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the  conductor  on  Shelby  car  of  this  fact,  whereby  the  iajui? 
to  plaintiff  would  have  been  prevented.  He  says  the  car  on 
which  he  was  workii^  was  in  aijtht  of  the  conductor  and  motor- 
man  of  the  Shelby  car  and  that  he  could  be  seen  far  enough  to 
stop  the  Shelby  car  if  they  had  exercised  reasonable  care  in 
the  premisPR.  The  defendant  is  a  corporation  organized  onder 
the  laws  of  Ohio,  and  as  such  operated  a  city  and  surbnrban 
railway  in  the  eity  of  ^lansfield  and  to  Shelby  as  sllefted. 
Wherefore  .indsrment  is  prayed  for  in  the  sum  of  ^10.000. " 

By  answer  the  defoiidnnt  admits  that  the  plaintiff  on  the  9th 
day  of  October,  130!),  and  prior  thereto  was  employed  by  it  as 
stated  in  said  petition,  that  in  doinft  said  work  for  the  defend- 
ant he  was  reqnired  and  it  heeame  neeeasary  to  go  np  on  the 
top  of  a  repair  ear  and  from  that  position  repair  wires,  switches, 
etc. ;  that  on  said  9th  day  of  October  there  was  a  break  in  the 
wires  of  the  defendant's  wires  on  Spring  Mill  street;  that  he 
went  to  the  break  on  ii  repair  ear,  and  went  on  top  of  said  ear 
to  repair  said  break,  bnt  it  denies  all  the  other  allegations  in 
said  petition. 

For  a  second  defense  the  defendant  says  "that  the  plaintiff's 
injuries,  if  any  were  received,  were  caused  by  his  own  fault 
flnd  npfrligence  directly  contributing  thereto  in  .lumping  from 
said  ear  and  in  taking  no  precaution  whatever  for  his  own 
safety." 

The  reply  is  a  general  denial  of  the  contributory  negligence 
charged. 

T^pon  the  issnes  thus  made  by  the  pleadings,  the  cause  was, 
submitted  to  a  .jury  resulting  in  a  verdict  for  the  plaintiff.  A 
motion  for  a  new  trial  wa.s  overruled  and  .judgment  was  entered 
upon  said  verdict.  A  bill  of  exceptions  was  taken  containing 
all  the  evidence  offered  upon  the  trial,  including  the  charge  of 
the  trial  coiirt,  and  by  a  petition  in  error  said  cause  was  brought 
into  this  court  for  review. 

There  is  little  or  no  controversy  between  the  parties  hereto 
as  to  the  facts  leading  up  to  the  in.iur.v  here  complained  of. 
The  employment  of  the  defendant  in  error  by  the  plaintiff  in 
error  to  repair  the  wires  on  its  lines,  and.  if  necessary,  to  make 
such  repairs  on  the  top  of  its  repair  curs,  that  in  pursuance  of 
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such  employment  he  went  on  top  of  suoh  car  to  repair  a  ))reak  in 
the  wires  of  the  plaintiff  in  error  at  the  time  and  place  stated, 
and  while  he  was  so  at  work  an  intfrtirban  ••ar  on  tlip  Shelby 
line  of  the  plaintiff  in  error,  operated  by  a  motorman  in  its 
employ,  collided  with  said  repair  car,  18  admitted;  and  while 
it  is  not  contended  that  the  defendant  in  error  was  not  injured 
thereby,  it  is  insisted  by  the  plaintiff  in  error  that  whatever 
injuries  were  sostained  by  the  defendant  in  error  were  caused 
by  bis  own  negligence  and  carelessness,  and  that  therefore  said 
company  is  not  liable  in  this  action. 

It  is  hardly  necessary  to  remark  that  if  the  evidence  fairly 
shows  the  facta  to  be  as  claimed  by  the  plaintiff  in  error,  namely, 
that  the  defendant  in  error'R  negligence  directly  contributed  to 
or  was  the  proximate  cause  of  his  injury,  or  if  it  should  appear 
by  the  evidence  that  the  concurrent  negligence  of  both  the  de- 
fendant in  error  and  the  plaintiff  in  error  contributed  to  and 
produced  said  injury,  then  the  motion  submitted  for  an  in- 
structed verdict  should  have  been  sustained  and  not  overruled. 

An  examination  into  the  facts  of  this  case  ae  disclosed  by  the 
bill  of  exceptions  tends  to  show  that  on  the  morning  of  the  day 
mentioned  the  defendant  in  error,  then  in  the  employ  of  said 
company  as  lineman,  seeing  the  break  in  the  wires  of  said  com- 
pany at  the  place  mentioned,  and  upon  arriving  at  said  cout- 
pany's  office  reported  the  same  to  the  general  manager  of  said 
company,  who  personally  directed  him  to  repair  said  break  with- 
out delay.  Acting  under  such  directions  he  prepared  to  make 
such  repairs,  and  soon  thereafter  took  out  and  employed  the  use 
of  the  repair  car  of  said  company  used  for  such  purposes,  follow- 
ing what  was  known  as  the  Shelby  car  of  said  company,  operated 
on  aqd  over  the  streets  in  the  city  of  Mansfield,  and  between 
Shelby  and  said  eity  of  Mansfield,  to  the  place  where  the  wires 
of  said  company  were  out  of  repair,  and  where  said  repair  ear 
stopped  on  said  company's  tracks,  with  its  brakes  .let.  to  enable 
the  defendant  in  error,  with  a  helper,  to  make  such  repairs. 
It  appears  that  said  repair  ear  was  so  constructed  that  it  be- 
came necessary  to  use  a  box  on  top  of  the  platform  of  said  car  to 
make  said  repairs,  and  that  such  a  box  was  used  by  the  defend- 
ant in  error  for  that  purpose,  and  that  while  on  said  box  at  work 
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repairing  said  wires,  with  his  baek  to  the  north,  hia  attention 
was  called  by  hia  helper  to  a  Shelby  interurban  ear  approaching, 
when  turning  around  and  finding  that  said  car  wds  about  to 
collide  with  said  repair  car,  lie  jumped  to  get  down  and  failing 
to  get  hold  of  anything  he  fell  on  the  brick  pavement  and  was 
injured,  or  quoting  from  the  language  of  the  witness  "I  tamed 
right  around,  saw  that  it  was  right  on  to  hb,  and  I  made  a 
jump  to  get  down  and  get  hold  of  something  and  I  went  on  off;" 
that  said  interurban  car  did  there  collide  with  said  repair  car, 
knocking  the  latter  forward  on  the  tracks  of  the  company  some 
considerable  distance  from  the  point  of  said  collision. 

It  further  appears  that  said  report  of  the  condition  of  said 
wires  was  so  made  to  the  nianager  of  said  company  about  8:30 
on  the  morning  mentioned;  that  the  Shelby  car  which  the  de- 
fendant in  error  followed  with  said  repair  car  to  Spring  Hill 
street,  where  the  wires  were  out  of  repair,  left  Mansfield  for 
Shelby  at  !)  o'clock  on  said  morning:  that  under  thf  schedule 
time  of  said  company  a  car  from  Shelby  bound  for  Ttlansfield  left 
Shelby  at  9:05  on  said  morning;  that  such  car  would  pass  the 
car  going  from  Mansfield  to  Shelby,  if  on  schedule  time,  at 
Spring  Mill,  where  it  was  the  rule  or  custom  to  have  telephonic 
{'ommunieation  between  the  otBcers  or  employees  of  such  car 
and  the  Mansfield  office  of  said  company,  and  that  a  like  rule 
or  custom  obtained  with  cars  leaving  Shelby  for  Mansfield.  The 
foregoing  facts  as  gleonerl  from  the  bill  of  exceptions  have  been 
stated  with  some  degree  of  particularity  that  they  may  aid  in 
the  consideration  of  the  issues  raised  by  the  pleadings  therein. 

It  is  fundamental  that  nef;lif?ence  as  a  ground  of  recovery 
is  not  to  be  presumed  from  the  happening  of  an  accident  but 
must  be  proven.  As  was  announced  in  the  case  of  Railway  Com- 
pa-ny  v,  Manh,  6U  0.  S.,  236: 

"Negligence  must  be  proved  either  by  testimony  directly  es- 
tablishing the  fact,  or  by  the  proof  of  facts  from  which  negli- 
gence will  reasonably  follow  and  be  presumed.  The  jury  can 
not  be  allowed  to  guess  that  there  was  negligence  without  some 
proof  thereof,  either  direct  or  inferential." 

The  correctness  of  this  proposition  as  one  of  law  is  not  to  be 
questioned.     In  the  abstract  it  is  applicable  alike  to  all  cases 
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triable  by  jury,  namely,  that  the  material  and  ultimate  tact  upon 
which  a  recovery  is  sought  must  be  proven.  The  importance  of 
applying  this  salutary  aud  essential  principle  of  law  is  em- 
phasized by  the  verdict  in  this  case.  The  amount  of  the  verdict, 
when  cousidercd  with  reference  to  the  issues  raised  by  the  plead- 
ings, renders  it  necessary  that  the  whole  record  of  the  case  should 
be  thoroughly  canvassed  with  the  sole  view  of  ascertaining 
whether  such  verdict  is  authorized  by  the  evidence  and  the  law. 
To  this  end  we  have  read  the  entire  bill  of  exceptions  with  not  a 
little  care  with  reference  to  the  respective  claims  of  counsel  on 
either  side. 

It  is  charged  in  the  petition  that  the  company  was  negligent 
in  running  its  Shelby  interurban  ear  against  and  colliding  with 
the  repair  car  on  which  the  defendant  in  error  was  at  work  re- 
pairing said  wires,  which  it  is  alleged  was  the  proximate  cause 
of  his  injury.  The  testimony  as  to  whether  the  manager  of  the  " 
company  who  is  in  legal  effect  the  iimater  here,  personally 
directed  the  defendant  in  error  to  repair  said  wires  is  somewhat 
in  conflict,  but  we  are  inclined  to  hold  that  a  fair  construction  of 
the  testimony  in  this  respect  shows  that  such  order  was  given. 
Having  been  ordered  to  go  to  the  scene  of  the  work  to  repair 
these  wires  with  said  repair  car.  and  having  gone  and  engaged 
upon  said  car  as  ordered,  which  was  known  to  be  peculiarly 
dangerous,  with  the  knowledge  on  the  part  of  the  company  that 
cars  were  scheduled  soon  thereafter  to  pass  at  the  place  where 
he  was  so  engaged,  including  the  said  Shelby  interurban  car, 
was  it  not  the  duty  of  the  plaintiff  in  error,  in  the  exercise  of  or- 
dinary care,  to  make  proper  provision  for  the  saiety  of  the  de- 
fendant in  en-or  as  would  afford  him  protection  from  the  dan- 
gers incident  to  the  operation  and  movement  of  cars  between 
Shelby  and  Mansfield  and  in  Mansfield,  to  avoid  collision  with 
said  repair  ear  while  he  was  engaged  in  said  work  of  repairs? 
We  think,  it  was,  and  we  further  think  that  this  question,  in 
terms,  was  properly  submitted  to  tlie  jury  by  the  trial  court  in 
its  charge.  Ry.  Co.  v.  Murphy,  Admr.,  50  0.  S.,  135;  Ry.  Co. 
V.  Lavalley,  36th  0.  S.,  221 ;  A'.  Y.  C.  d-  SK.  L.  Ky.  Co.  v.  Roi, 
Admr.,  19  C,  C,  689. 
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It  wan  contended  on  Iwhnlf  of  the  plaintiff  in  error  that  the 
motornian  in  efaarge  of  the  Shelby  iatenirban  ear  and  the  de- 
fendant in  error  were  fellow-servants,  and  that  therefore,  if 
the  injury  to  the  defendant  in  error  was  the  result  of  negligence, 
it  was  that  of  a  fellow  servant  and  not  that  of  the  plaintiff  in 
error.  Plaintiff  in  error  testified  that  he  was  acquainted  with 
the  rules  of  the  company  in  the  operation  of  its  cars  between 
Shelby  and  MansfichI,  and  that  before  leaving  Shelby  the  officers 
or  employees  of  the  cur  would  "call  in  and  get  orders"  from  the 
iMaustield  office,  and  the  same  practice  was  observed  in  pasainc 
Spring  Mill.  If  this  is  true,  knowledge  of  the  time  the  ear  in 
({uestion  left  Shelby  was  brought  direct  to  the  knowledge  of  the 
plaintiff  in  error,  and  although  the  motorman  of  such  caf  may 
have  been  negligent  in  failing  to  see  said  repair  car  and  in 
colliding  with  it,  if  the  plaintiff  in  error  then  knew  that  said 
interurban  car  wau  on  its  way  from  Shelby  to  Jfansfield,  and  then 
knew  that  the  defendant  in  error  was  then  engaged  in  the  work 
of  repairing  said  wires  and  took  no  steps  to  protect  him  from  the 
dangei  of  said  ear  colliding  with  said  repair  ear,  and  colliding 
with  said  repair  car  the  defendant  was  thereby  injured,  then  it 
would  be  a  question  for  the  jury  to  determine  whether  or  not 
the  plaintiff  in  error  was  not  guilty  of  negligence,  and  if  so, 
wliether  or  not  such  negligence  was  the  direct  and  proximate 
cause  of  the  injury  to  the  defendant  in  error.  On  this  snbject 
the  court  below  charged  the  jury  as  follows: 

"If  you  find  that  the  manager  of  the  company  knew  that  the 
plaintiff  in  the  discharge  of  his  dutiea  intended  to  make  the 
alleged  repairs  on  said  trolley,  and  you  further  find  that  an 
ordinarily  prudent  person,  under  the  circumstances  and  in  the 
situation  of  the  manager  of  the  defendant  company,  would  have 
reasonably  apprehended  from  the  character  of  the  work  and  the 
time  and  place  of  its  performance  that  the  plaintiff  would,  in  the 
performance  of  such  work,  under  the  eircumstanees,  be  placed  in 
peril  and  danger  by  reason  of  the  operation  of  the  city  and 
internrban  cars  upon  the  track  at  such  point  where  plaintiff 
was  working,  then  it  would  be  the  duty  of  the  defendant  to 
exercise  ordinary  care  to  obviate  possible  injury  to  plaintiff 
arising  from  the  perils,  if  any,  that  might  reasonably  be  ap- 
prehended in  the  operation  of  its  cars  at  said  place,  while  plaint- 
iff was  in  the  performance  of  his  duties. 
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"If  the  defendant  failed  or  omitted  to  exercise  sach  care,  then 
such  failure  or  omission  would  constitute  negligence  on  its  part, 
and,  if  such  aegligcDce  was  the  direct  and  proximate  cause  of 
injury  to  the  plaintiff,  or  if  the  motorman  of  the  car  that  col- 
lided with  the  work  car  was  guilty  of  negligence  as  charged  in 
the  petition,  and  such  negligence,  if  any,  combined  with  the 
negligence  of  the  defendant  resulted  in  injury  to  the  plaintiff, 
defendant  would  be  liable,  unless  plaintiff,  immediately  prior 
to  and  at  the  time  of  the  accident  was  guilty  of  negligence  di- 
rectly contributing  to  his  own  injury." 

We  think  that  the  foregoing  contains  a  fair  and  correct  state- 
ment of  the  law  applicable  to  the  facts  in  this  case. 

While  the  defendant  in  error  on  entering  the  service  of  the 
company  assumed  tlje  ordinary  and  natural  risks  incident  to  his 
employment,  including  those  of  his  fellow-servants,  he  did  not 
assume  the  negligence  of  the  company.  The  motorman  here 
was  engaged  in  another  branch  and  department  of  service  and 
in  a  different  service  from  that  of  the  defendant  in  error.  He 
was  engaged  in  managing  and  operating  an  electric  car  under 
the  control  of  a  conductor,  while  the  defendant  in  error  was 
a  general  repairman  with  no  one  in  authority  over  him.  Their 
duties  were  entirely  separate  and  distinct,  and  being  engaged 
in  different  branches  and  departments  of  service,  we  are  of  the 
opinion  that  they  were  not  fellow  servants,  so  that  while  the 
motorman  in  charge  of  the  Shelby  interurban  ear  may  have 
been  negligent,  still  under  the  facts  as  they  appear  here,  the 
commingled  negligence  of  the  motorman  with  that  of  the  com- 
pany would  be  the  negligence  of  the  company  and  render  it 
liable.  Carter  v.  McDcnnott,  5th  St.  Railway  Report,  72;  Rail- 
way Company  v.  Henderson.  37th  0.  S.,  S4!);  N.  Y.,  C.  &  SI. 
L.  Ry.  Co.  V.  Ros,  Admr.,  i  C.C.(N.S,),  284. 

It  is  contended  bj-  the  plaintiff  in  error  that  the  conduct  of  the 
defendant  in  error  in  jumping  from  the  repair  ear  immediately 
before  the  collision  showed  such  contributory  negligence  upon 
his  part  as  to  defeat  his  right  to  a  recovery  herein.  This  was 
a  question  for  the  jury,  and  upon  this  subject  we  are  of  the  opin- 
ion that  the  court  b.'(ow  properly  infitrncted  the  jury.  In  the 
light  of  the  uncontradicted  testimony  of  the  defendant  in  error 
that  he  suddenly  found  himself  in  a  position  of  imminent  danger 
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by  the  close  approach  of  the  Shelby  interurban  car  to  the  re- 
pair ear  on  which  lie  was  working,  he  was  not  to  be  held  to  a 
strict  account  as  to  the  course  of  eouduet  pursued  by  him  to 
avoid  danger,  and  possibly  save  his  life.  Pcvna.  R.  R.  Co.  v. 
Snyder,  55  0.  S.,  342. 

It  is  also  contended  by  the  plaintiff  in  error  that  the  court 
below  erred  in  its  charge  to  the  jury  in  not  definitely  defining 
the  issues  between  the  parties  hereto.  A  reading  of  said  charge 
shows  that  the  pleadings  were  not  only  read  to  the  jury  but 
that  the  issues  of  fact  as  raised  therein  were  later  on  during  said 
court's  charge  to  the  jury  called  to  the  attention  of  the  jury  and 
special  instructions  pertaining  thereto  were  given  by  said  court, 
all  of  which  we  are  of  the  opinion  was  entirely  consistent  with 
the  rule  laid  down  in  the  case  of  The  Baltimore  <&  Ohio  R.  U. 
Co.  V.  Lockwood,  72  0.  S.,  586. 

It  is  further  contendeii  by  the  plaintiff  in  error  that  the  court 
below  erred  in  its  instructions  to  the  jury  respecting  the  duty  of 
the  company  in  the  matter  of  furnishing  the  defendant  in  error 
a  safe  place  to  work.  On  this  subject  said  court  charged  the  jury 
as  follows: 

"The  relation  between  plaintiff  and  defendant  was  that  of 
master  and  servant  and  by  virtue  of  such  relation  while  the 
plaintiff  was  in  its  employ,  the  defendant  would  owe  to  him  the 
duty  of  exercising  ordinary  care  to  provide  him  a  reasonably 
safe  place  for  the  performance  of  his  services.  Thus  a  master 
would  be  bound  to  take  all  such  precautions  for  the  protection 
of  one  in  his  employ  as  an  ordinarily  prudent  person  would  take 
to  protect  a  servant  in  his  employ  from  danger,  having  due  re- 
gard for  the  character  of  the  work  and  the  place  of  its  per- 


This  instruction  we  think  is  in  harmony  with  the  principle 
enunciated  in  the  ease  of  Railway  Company  v.  Frye,  80  0.  S., 
289,  and  we  therefore  hold  that  the  contention  of  the  plaintiff 
in  error  in  this  respect  is  not  sustained. 

Errors  are  also  claimed  in  the  action  of  the  court  below  in  the 
admission  and  exclusion  of  certain  evidence  offered  upon  the 
trial  including  the  examination  of  the  ankles  of  the  defendant 
in  error  by  a  physician  in  the  presence  of  the  jury,  and  the 
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advice  given  by  a  certain  physician  to  the  defendant  in  error 
to  have  his  ease  treated  by  s  certain  Chicago  specialist  and  his 
charges  therefor,  and  alleged  conversations  with  the  defendant 
in  error  in  respect  to  the  cause  of  the  accident,  all  of  which  we 
have  looked  into  and  we  are  of  the  opinion  that  while  perhaps 
technical  errors  did  intervene  in  the  admission  of  testimony 
offered  in  the  respects  mentioneij,  we  do  not  regard  them  as 
prejudicially  affecting  the  interests  of  the  plaintiff  in  error, 
and  for  this  reason  we  hold  that  they,  or  either  of  them,  do  not 
constitute  ground  for  reversible  error. 

The  petition  in  error  filed  herein  sets  forth  as  one  of  the 
grounds  of  error  assigned  that  the  court  below  refused  "to  give 
the  several  char^res  asked  for  by  the  defendant  in  error."  We 
have  examined  said ,  petition  in  error  with  reference  to  this 
alleged  assignment  of  error  and  find  no  such  requests  made. 

It  is  urged  that  the  verdict  and  judgment  are  against  the 
weight  of  the  evidence  and  contrary  to  law,  and  that  the  dam- 
ages are  so  excessive  as  to  appear  to  have  been  given  under 
passion  or  prejudice.  As  before  stated,  we  have  read  the  entire 
bill  of  exceptions  and  have  carefully  considered  such  parts 
of  it  as  relate  to  the  more  important  features  of  this  case,  and 
in  the  light  of  the  direction  given  to  the  defendant  in  error  to 
do  this  repair  work,  tbe  circumstances  under  which  it  was  done, 
or  undertaken  to  be  done,  the  history  of  the  facts  known  to  or 
presumed  to  have  been  known  by  the  company  immediately  pre- 
ceding and  at  the  time  of  the  collision  of  the  cars  resulting  in 
injury  to  the  defendant  in  error,  with  the  case  fairly  presented 
to  the  jury,  under  proper  instructions,  as  a  reviewing  court 
we  do  not  feel  justified  in  disturbing  the  verdict  of  the  jury 
upon  the  ground  that  the  same  is  not  sustained  by  the  evidence, 
or  that  the  same  was  clearly  against  the  weight  of  the  evidence 
and  contrary  to  law. 

As  to  the  damages  being  excessive  hs  if  given  under  the  in- 
fluence of  passiou  and  prejudice,  in  the  absence  of  a  showing 
made  that  the  jury  were  so  influenced,  the  presumption  would  be 
otherwise.  True  the  verdict  given  was  for  a  substantial  sum, 
but  it  was  the  province  of  the  jury  to  fix  upon  the  compensation 
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to  be  awarded  the  defendant  in  error,  if  any,  under  the  facts  in 
the  case  as  shown  by  the  evidence. 

In  Fisher  v.  /'attn-snii,  14  th  Ohio,  41li-427,  which  was  a  suit 
for  libel,  Judge  Bead  announcing  the  opinion  of  the  court  said^ 

"In  cases  where  the  damages  are  to  be  determined  by  the 
soimd  discretion  of  the  jury,  in  view  of  all  the  evidence  the 
court  will  not  interfere  to  grant  a  new  trial  on  the  ground  of 
excess,  unless  the  damages  are  so  outrageously  gross  as  to  con- 
vince the  court  that  the  jury  must  have  acted  from  corruption, 
or  bias  or  mistake,  or  some  other  improper  influence,  instead 
of  a  sound  and  enlightened  judgment." 

In  L.  .S.  <(-  M.  N.  H.  I(.  Co.  v.  Lr.uim  SchulU.  Admrx.,  19  Ohio 
Circuit  Court,  63S-647,  which  was  a  personal  injury  case.  Judge 
Parker  announcing  the  opinion  of  the  court,  quoting  with  ap- 
proval Judge  Ilaniinond  in  Smith  v.  Piftsbvrg  ifc  Western  Ry. 
Co.,  said: 

"A  verdict  should  not  be  set  aside  simply  because  it  is  ex- 
cesaive  in  the  mind  of  the  court,  but  only  when  the  excess  is 
shocking  to  a  sound  judgment  and  a  sense  of  fairness  to  the 
defendant.  When  there  is  any  margin  for  a  reasonable  differ- 
ence of  opinion  in  the  matter,  the  view  of  the  court  should  yield 
to  the  verdict  of  the  jury  rather  than  the  contrary." 

In  Walker  v.  Hatliiay  Company,  63  Barbour,  267,  which  was  a 
personal  injury  case,  the  trial  judge  said: 

' '  The  defendant 's  counsel,  however,  contends  that  the  recovery 
in  the  action  was  excessive.  In  this  class  of  cases  no  precise 
rule  exists,  by  which  the  extent  of  the  recovery  can  be  pre- 
scribed; for  the  compensation  to  be  received  is,  to  a  great  ex- 
tent, to  be  awarded  for  pain  and  suffering  which  can  not  be 
accurately  measured  by  amounts.  *  •  •  The  law  has,  ac- 
cordingly, in  this  class  of  cases,  committed  the  determination  of 
the  amount  of  damages  to  be  awarded  to  the  experience  and  good 
sense  of  jurors.  And  where  the  verdict  rendered  by  them,  may 
reasonably  be  presumed  to  have  resulted  from  an  honest  and 
intelligent  exercise  of  judgment  upon  their  part,  the  policy  of 
the  courts  is  and  necessarily  must  be,  not  to  interfere  with  their 
conclusion." 

In  the  case  before  us  the  evidence  showed  the  defendant  in 
error  to  be  thirty-seven  years  of  age,  in  good  health  and  receiv- 
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ing  fair  wages  when  injured.  Upon  the  whole  case  we  can  not 
say  that  the  compensation  awarded  by  the  jury  is  unreasonable 
or  excessive  and  we  therefore  do  not  feel  justified  in  disturbing 
said  verdict.  We  are  therefore  of  the  opinion  that  the  court  of 
common  pleas  did  not  err  in  overruling  the  motion  for  a  new 
trial,  and  the  judgment  of  said  court  will  therefore  be  affirmed 
with  eoBta,  but  without  pennh.v,     Kxception  may  be  noted. 


DETERMMATION  AS  TO  WHKTHEK  MCWEY  WAS  .lACBIVKD 
AS  A  Cirr  OR.  AN  ADVANCBMBNT. 

Court  ot  Aijpenls  for  Hamilton  County. 

Aaron  A.  Pebbis,  Executor,  v,  Jaubs  Goodin  et  ai,. 

Decided,  December  13,  1913. 

Dittribution — Oift  of  Money  to  a  Niece — Held  to  Have  Been  an  Ad- 
vancement— Acceptance  bp  an  Heir  Amounts  to  a  Contract.  When 
— A  dempHon — Bttoppel. 

Under  tbe  evidence  and  clrcumBtancen  surrounding  the  payment  made 
In  this  case  the  court  holds  that  It  should  be  treated,  not  as  a 
Ktft,  but  as  an  advancement  to  be  charged  against  tbe  Interest 
of  the  paree  in  tbe  estate. 

Aaron  A.  Ferris,  Hufus  B.  Smith   and  Bmce  &  Bruce,  for 
plaintiff. 
John  V.  Eedly,  contra. 

Jones,  0.  B.,  J.;  Swing,  J.,  and  Jones,  E.  H.,  J.,  concur. 

This  ia  a  proceeding  brought  by  the  t'xecutor  and  trustee 
under  the  will  of  Elizabeth  Zinn,  under  Sei'tioa  10857,  Gen- 
eral Code,  asking;  the  direction  and  judgment  of  the  court  as 
to  whether  the  sum  of  $2,000  .should  be  treated  as  a  gift  to 
Vii^inia  G.  Ellard,  a  sister  of  said  deceased,  or  as  an  advance- 
ment to  be  charged  againxt  iier  interest  in  said  estate. 

The  will  of  sai<|  Eli/ab.'lh  Zinu  was  made  August  10,  1906, 
and  provided  for  cerlaiii  legacies  and  trusts,  dividing  the  resi- 
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due  of  the  estate  into  five  equal  parts,  one  of  which  was  given  to 
n  brother,  one  to  a  sister,  and  the  other  shares  in  trust  for  the 
benefit  of  another  sister,  certain  nieces  and  nephe^^'s  and  other 
relatives.     Sire.  Zinu  died  February  28,  1908. 

It  is  claimed  by  tlie  executor  and  trustee  and  on  behalf  of 
eertain  legatees  and  beneficiaries  under  the  will  th&t  the  share 
of  Mrs.  Ellard  should  be  charged  with  two  thousand  dollars 
which  was  paid  by  Xew  York  draft  drawn  by  the  Merchants'  Na- 
tional Bank,  dated  May  20, 1907,  and  payable  to  the  order  of  Mrs. 
Klizahetb  Zinn.  This  draft  was  procured  for  Mrs.  Zinn  by  A. 
A.  Ferris,  who  was  then  acting  as  her  attorney  and  managing 
her  business  alfaire,  and  it  was  endorsed  by  Mrs.  Zinn  to  the 
order  of  Virginia  G.  Kllard,  and  endorsed  by  Mrs.  Ellard  to  the 
order  of  Mary  E.  Hoffman,  her  daughter,  who  collected  the 
money  thereon. 

It  appears  that  this  draft  was  procured  by  Mr.  Ferris  and 
was  sent  by  him  with  a  letter  to  Mrs.  Zinn,  dated  May  20,  1907, 
in  which  he  advised  her  not  to  endorse  the  draft  in  blank  but 
to  make  it  payable  either  to  Mrs.  Ellard  or  to  Mrs.  Hoffman  as 
she  might  prefer.  In  this  letter  he  also  transmitted  to  Mrs. 
Zinn  the  form  of  a  note  which  he  explained  in  the  following 
language : 

"Also  find  enclosed  the  form  of  a  note  which  should  be  signed 
by  Mrs.  Ellard,  as  to  money  is  really  advanced  for  her.  It  is 
a  matter  of  business,  in  the  .sense  of  advancing  the  money  at 
least,  and  therefore  yon  should  have  written  evidence  that  the 
money  has  been  advanced,  and  a  note  is  the  best  form  in  which 
to  have  the  acknowledgment." 

Mrs.  Zinn  after  receiving  this  draft  from  her  attorney  en- 
dorsed it  as  above  stated  and  delivered  it  to  Mrs.  Ellard,  re- 
questing her  to  sign  the  note.  Mrs.  Ellard  retained  the  draft 
but  declined  to  sign  the  note.  Mrs.  Zinn  on  the  following  day 
reported  to  her  attorney  the  refusal  of  Mrs.  Ellard  to  s^n  the 
note  and  authorised  him  to  stop  payment  on  the  draft  nntil 
some  satisfactory  acknowledgment  was  received  from  Mrs.  Ellard 
of  the  money  so  paid. 

I'nder  this  direction  and  authority  Mr.  Ferris,  acting  for  Mrs. 
Zinn.  slopped  payment  <»f  the  draft  and  wrote  Mrs.  Ellard  ad- 
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visiiiK  her  of  tliis  (act  and  ondosed  in  his  letter  a  blank  form  of 
rncpipt,  statiiijt  in  his  letter  that  "the  draft  will  not  be  paid  until 
there  is  some  written  acknowledgment  from  yon  of  the  receipt 
of  the  money,"  and  saying: 

"I  encloBP  herewith  a  blank  form  of  receipt.  You  can,  if  you 
please,  fill  it  out  yourself  giving  the  form  of  it,  it  being  only 
necessary  that  you  should  express  in  some  words  that  yon  have 
received  the  $2,000.  When  such  receipt  is  delivered  to  Mrs. 
J^inn  and  she  notifies  me  to  that  efl^ect  T  will  countermand  the 
order  stopping  payment  on  the  draft." 

Mrs.  Ellard  then  filled  up  and  returned  to  Mr.  Ferris  her 
receipt  in  the  following  words: 

"Cincinnati,  May  23,  1907. 
"Received  of  my  sister  Elir^beth  Zinn  her  draft  for  $2,000, 
on  account  of  my  future  interest  in  her  estate. 

,  "  (Signed)     Viboinia  G.  Ellaed." 

The  attorney  after  receiving  this  receipt  from  Mrs.  Kllard 
ndvised  .Mrs.  Zinn  that  he  had  satisfactory  acknowledgment  from 
her,  and  thereupon  under  Mrs.  Zinn's  authority  countermanded 
the  order  stopping  payment  on  the  draft,  and  the  money  was 
paid. 

The  testimony  was  received  on  behalf  of  Mrs.  Ellard,  subjeet 
to  the  objection  and  exception  of  the  other  side,  tending  to  show 
a  gift  by  Mrs.  Zinn  tii  her  niece,  5Irs.  Hoffman,  who  was  the 
(laughter  of  Mrs.  Klliird,  of  this  two  thousand  dollars  to  be  used 
by  hfr  in  the  purchase  of  a  house. 

It  is  a  well  settled  principle  of  law  that  parol  evidence  can  only 
he  admitted  to  set  aside  such  an  instrument  as  the  receipt  made 
by  Mrs.  Ellard  upon  the  ground  of  fraud  or  mistake.  No  such 
claim  is  made  by  her  here  in  her  pleadinRS.  She  seeks  only  to 
explain  the  receipt,  or  to  have  it  disregarded  hy  the  introduction 
of  evidence  tending  to  show  that  the  money  was  not  in  any  way 
intended  for  her  hnt  was  to  be  a  gift  to  her  danghter.  This 
parol  evidence  can  not  be  received  to  contradict  the  written  in- 
strument. Jacksnn  V.  Ely.  R7  0.  S..  450;  CastUly  v.  Ciuiilly. 
r,7  O.  S.,  582. 
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lodeed  eveu  if  tliis  evidence  might  be  considered  by  the  court, 
we  do  not  feel  that  it  would  be  sufficient  to  cause  the  delivering 
of  the  draft  to  Mrs.  Kllard  tn  lie  construed  as  an  outright  gift 
to  Mrs.  Hoffman  which  could  in  no  way  affeet  the  nltimate 
share  of  her  mother.  Especially  so  when  we  consider  the  manner 
in  which  the  draft  waa  endorsed  and  the  form  of  the  receipt. 

The  effort  of  the  defense  has  been  to  show  that  the  idea  of  mak- 
ing this  payment  .a  chHrge  upon  Sirs.  Ellards'  share  was  one 
originating  solely  with  Sirs.  Zinn's  attorney.  But  both  Mrs. 
Zinn  and  Mrs.  Rllard  were  clearly  advised  of  it.  Mrs.  Zinn 
acted  upon  her  attorney's  advice,  and  even  though  she  did  not 
herself  see  the  receipt  as  finally  written  she  was  informed  of  its 
effect  and  was  satisfied.  And  Mrs.  Kllard,  although  she  re- 
fused to  sign  the  note,  voluntarily  made  out  and  signed  the 
receipt  and  did  not  undertake  to  appeal  from  Sir.  Ferris  to  Mrs. 
Zinn  lo  have  the  matter  put  in  what  she  now  claims  to  be  its 
true  character.  So  having  agreed  to  the  transaction  as  it  was 
carried  out,  she  miiKt  now  be  bound  by  it. 

The  general  rule  as  to  ademption  is  that  it  is  wholly  a  matter 
of  the  intention  of  the  tcslator.  Where  a  legacy  is  given  by  a 
testator  to  a  child  or  to  one  to  whom  he  stands  in  loco  p<irciilis,  a 
subsequent  paj'mi'ut  made  to  such  child  or  person  will  raise  a 
presumption  of  an  intention  on  the  part  of  the  testator  to  adeem 
the  legacy,  while  such  a  payment  made  to  a  person  not  in  the 
relation  named  will  not  r^ise  such  n  presumption,  but  the  in- 
tention to  charge  the  payment  against  the  legacy  must  then  be 
proved  (40  Cyc,  1915-6,  and  cases  cited). 

In  the  opinion  of  the  court,  however,  the  intention  of  the 
parties  is  conclusively  shown  by  the  manner  of  the  payment 
and  the  form  of  the  receipt  given  for  it  by  Mrs.  Ellard,  so  long  as 
that  receipt  is  not  set  aside.. 

Under  the  common  law  the  mere  expectancy  or  chance  of  suc- 
ceeding to  an  estate  is  held  not  to  be  the  suh.ieet  of  release  or 
assignment  (Xei'llrs  v.  Xerdlcs.  7  0.  S.,  432),  but  that  rule  has 
been  relaxed  in  equity  (liosentliiil  v.  Mayhvgh.  33  0.  S.,  168). 
And  an  heir  apparent  or  one  who  is  named  as  a  legatee  under 
the  will,  who  has  received  a  valuable  consideration  from  the 
iincestor  or  testator  under  an  agreement  by  him  that  name  be 
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nharged  against  his  future  interest  in  the  estate,  in  held  to  his 
contract  by  way  of  estoppel. 

A  case  directly  in  point  is  that  of  Ooo<lio)>  v.  GonflMiu  12  CC, 
(N.S.},  158. 

Other  cases  where  such  estoppel  is  held  -ire:  Lni'-  v.  Low,  77 
Me..  37;  CaUicott  v.  Callicoti.  43  Southern  Rep.,  616  (Miss.); 
Vreeland  v.  Vreehnd,  56  Atl.,  1089 ;  Br  Garc.vlon's  Esi..  32  Ti.  R. 
A.,  595. 

Tn  the  opinion  of  the  eoiirt,  therefore,  it  is  the  duty  of  the 
pxeewtor  in  the  distribution  of  said  estate  to  charge  against  the 
share  of  Mrs.  Ellnrd  the  snin  of  two  thousand  dollars.  "Decree 
accordingly. 


LIABUTY  FO*.  EXPLOSION  FROM  LEAK  M  CAS  PffE  WITMN 
THE  CURB  UNB. 

Court  of  Appeals  tor  Columbtana  Count;. 

Mabion  Cooper  v.  Thk  Tri  State  G.\s  Company, 

Decided,  April  S.  1914. 

Oiii  and  Inspection  of  Cos  Pipe — Tio  Continninf/  fAabilitti  on  Oa*  Com- 
pany to  Keep  Pip'-s  in  Ka/e  Condition  Within  tfie  Curb  Line,  WHpn 
— Pleading— FailvTf  of  Xotice  at  to  Lealc. 

1.  A  gas  ccmpsny  engaged  In  TumfBtiltiK  natural  gaa  to  the  Inhabitants 

of  a  municipality  for  consumption  by  means  ot  lines  of  pipe  laid 
In  the  streets  and  to  the  curbs  thereof,  where  such  pipes  are  con- 
nected nttb  pipes  conveying  such  gas  over  the  premises  and  Into 
the  dwelllDg-hoUHes  of  consumers  thereof,  such  pipes  from  the  curb 
Into  the  dwelling  (louBes  having  been  Installed  and  being  now 
mBintained  a.nd  controlled  by  such  property  owners  anil  COUBuroers, 
the  same  having  been  projierly  inspected  betore  gas  was  turned 
In,  is  not  thereafter  required  to  Inspect  the  same,  nor  Is  there  a 
continuing  liability  on  the  part  of  such  company  to  see  that  such 
piping  Is  kept  in  safe  and  proppr  condition  for  the  transportation 
ot  such  gas. 

2.  In  order  to  constitute  a  cause  of  action  against  a  gas  company  by 

reason  of  failure  to  inspect  gas  pipes  installed,  owned,  maintained 
and  controlled  by  a  consumer  of  )n<s  leading  from  the  curb  Into 
the  dwelling-house  or  such  (onsumer,  where  damage  to  auch  con- 
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Bumer  wae  caused  b;  leaks  in  sucb  pipes  owing  to  natural  deca; 
or  other  laultj'  condition  arising  after  a  number  of  yean  of  use 
thereof,  there  must  be  BufBclent  facU  alleged  to  show  notice  to 
the  company  of  such  detective  condition,  or  tacts  (rom  which  an 
Inference  of  duty  to  Inspect  such  pipes  arises  either  from  contract, 
custom  or  franchise. 

W.  F.  hones,  for  plaintiff  in  error. 

Brookes  &  Thompson  and  William  <'.  O'Neill,  contra. 

NoBRffi,  J.;  Metcalfe,  J.,  and  Poi.iX)ck,  J.,  concur. 

Plaintiif  in  error  was  plaintiff  below  and  filed  an  amended  pe- 
tition in  the  lower  rourt,  to  which  the  defendant  demurred  on 
the  ground  that  the  petition  did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action. 

The  court  sustained  the  demurrer,  and  the  plaintiff,  not  dear 
ing  to  plead  further,  entered  up  a  Judgment  dismisaiug  the  case. 
Error  is  assigned  in  this  couit  to  sustaining  that  demurrer. 

The  petition,  in  substance,  states: 

The  defendant  is  a  corporation  eagage<l  in  the  hnsiness  of 
supplying  natural  gas  to  the  citizens  of  the  eitj'  of  Wellaville 
and  other  cities  for  healing  and  lighting  piirposeR,  and  has  gas 
pipes  laid  in  the  streets  of  said  city  from  which  gas  is  supplied 
to  the  individual  houses  by  service  lines  extending  from  such 
pipes  in  the  street  (o  the  houses  of  the  inhabitants;  that  the 
plaintiff  was  the  owner  of  a  lot  or  tract  of  land  upon  which  her 
dwelling-house  was  situated  in  the  city  of  Wellsville,  and  that 
the  defendant  bad  been  supplying  her  with  natural  gas  for  use 
in  such  dwelling-house  for  a  number  of  years ;  that  the  gas  was 
conducted  from  the  lines  in  the  street  over  her  land  to  her  house, 
and  her  house  was  about  eight  feet  from  the  line  of  the  street, 
she  paying  for  the  gas  a  certain  rate  per  thousand  feet;  that 
the  defendant  maintained  and  owned  such  of  the  pipe  line  as 
were  constructed  in  the  street  up  to  the  curb  in  front  of  plaint- 
iff's property,  and  the  plaintiff  installed,  maintained  and  owned 
the  service  pipe  line  leading  from  the  curb  to  "and  uiM>n  the  lot 
upon  which  her  dwelling  was  located,  and  through  said  lot  into 
her  said  dwelling-housf^i  that  on  or  about  the  I7th  day  of  Janu- 
ary, 1912,  owing  either  to  natural  decay  or  other  faulty  condi- 
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tion,  said  service  pipe  so  installeii  by  plaiatifF,  began  to  leak 
af  a  point  on  plaintiff's  eaid  lot,  about  one  foot  from  her  said 
dwelling-house,  and  between  the  meter  and  her  said  dwelling- 
house,  and  the  gas  escaping  therefrom  percolated  through  the 
ground  into  plaintiff's  dwelling-house,  where  it  exploded  and 
caused  the  damages  complained  of. 

The  plaintiff  farther  says  that  as  far  as  she  knows  the  de- 
fendant bad  no  actual  knowledge  of  the  faulty  condition  of  said 
service  pipe  or  that  said  gas  was  escaping  from  the  same;  but 
alleges  that  it  was  the  duty  of  said  defendant  to  have  inspected 
said  service  pipe  at  the  time  the  same  was  installed  on  her  said 
premises;  and  to  have  inspected  the  same  from  time  to  time 
thereafter,  and  by  the  exercise  of  ordinary  care  in  inspecting 
said  service  pipe,  said  defend^int  would  have  discovered  the 
faulty  condition  of  the  same  in  time  to  re-plaee  said  service  pipe 
and  prevent  said  explosion.  And  she  says  that  the  defendant 
negligently  and  carelessly  failed  and  neglected  to  80  inspect  said 
service  pipe  on  Bnid  plaintiff's  said  premises  at  any  time,  and 
negligently  and  carelessly  continued  to  deliver  its  gas  through 
the  same  to  plaintiff's  said  premises;  and  by  reason  of  the  said 
negligence  the  gas  wan  permitted  to  escape  through  said  pipe 
and  caused  the  damages  aforesaid. 

It  will  be  observed  that  there  arc  no  facts  alleged  in  this  peti- 
tion from  which  the  duty  of  the  defendant  company  to  inspect 
these  lines  arises.  Plaintiff  alleges  that  the  company  did  not 
inspect,  but  alleges  no  facts  by  way  of  contract  or  custom,  or 
other  facts  from  which  it  might  be  said  that  a  duty  arose  to 
inspect  the  service  lines  in  her  dwelling-house,  or  other  dwelling- 
houses  in  the  city  of  "Wellaville.  Then  the  question  arises 
whether,  from  the  situation  and  from  the  facts  set  out  in  this 
petition,  it  can  be  said  that  a  duty  arose  on  the  part  of  the  gas 
company  to  inspect  the  lines  in  ihe  dwelling-house,  and  on  the 
private  premises  of  the  owners  of  thc^e  lines  inside  the  curb. 

We  have  been  cited  to  a  nunilier  of  cases  which  we  have  ex- 
amined, but  there  is  no  reported  ease  in  this  state,  so  far  as  we 
have  been  able  to  find,  or  have  been  referred  to  upon  this  quet- 
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The  first  case  upon  wliii-li  connsi'l  for  plaintiff  in  error  rely. 
is  the  case  of  Washinijloii  Oasliglil  Compiinn  ^-  OislricI  of  Co- 
lumbi<i,  161  V.  S.,  :J](>.  Thi'  first  proposition  of  the  syllabus  in 
thnt  ease  is  as  follows : 

"It  is  the  duty  of  a  gas  company  to  supervise  and  keep  in 
repair  a  nas  box  wliit-h  is  p;ij-t  of  the  apparatus  of  the  company, 
and  is  placed  in  a  sidewalk  to  afford  means  for  turning  on  or  off 
the  gas  from  a  house,  when  it  has  entire  control  of  the  box  to  the 
exclusion  of  the  propter!}'  owner,  although  the  latter  is  required 
to  pay  for  the  gas  bo);  and  onnnection." 

In  this  ease  it  appears  that  a  deep  and  dangerous  hole  was  at 
this  plaee  where  the  gas  box  was,  and  that  a  resident  of  the 
District  of  Columbia  fell  into  this  hole  through  its  not  being 
properly  guarded  oi-  eoveied.  and  reeovered  damages  against 
the  eity  of  Washington.  Then  Ibp  eity,  under  its  nrrnngemenf. 
the  franehise  under  whifh  the  gas  lompany  had  n  right  in  thi- 
city,  brought  suit  to  reeover  ()ver  the  amount  that  had  hwr< 
allowed  to  the  plaintiff  in  the  first  case. 

Jufrtiee  White,  in  Misting  the  opinion,  snys: 

"It  was  proved  on  the  trial  of  the  case  to  have  been  an  open 
gas  box  placed  and  maintained  in  the  sidewalk  by  the  gas  com- 
pany for  its  own  use  and  benefit,  and  which  it  was  its  duty  to 
repair;  that  this  duty  had  Iwen  grossly  neglected  by  allowing 
the  box  to  remain  unrepaired,  thus  causing  the  injury  for  which 
the  city  had  been  iield  liable.  The  declaration,  moreover, 
averred  notice  to  the  gas  company  and  the  fact  that  adequate 
opportunity  was  given  it  to  defend,  and  the  failure  of  the  gas 
I'ompany  to  apt  in  defense  of  the  suit."  and  so  on. 

It  seems  to  us  there  is  a  vast  diffcrenee  between  that  ease  and 
the  one  we  have  npI  forth  in  Ibis  petition.  The  eourt  says  in 
the  opinion: 

"It  «-puld  ho  nnreai^onable  to  infer  that  Congress  when  it 
authorized  the  use  of  the  streets  or  sidewalks  for  the  purpose  of 
the  gas  company's  business,  contemplated  that  the  city  of  Wash- 
ington or  its  successor,  the  District  of  Cohimbia.  should  keep  in 
repair  su^-h  apparatus,  the  eontinned  location  of  which  in  the 
sidewalks  of  Ibe  eity  was  permitted,  not  only  as  an  incident  to 
the  right  to  make  and  sell  sras.  but  also  for  the  pecuniary  benefit 
of  the  gas  company." 
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The  next  case  referred  to  is  the  ease  of  Gas  Company  v. 
Creighton,  183  Federal,  552,  and  the  point  in  that  is  stated  in 
the  first  proposition  of  the  syllabus  in  the  Circuit  Court  of  Ap- 
peals of  the  Sixth  Circuit: 

"A  g&a  company,  which  through  its  pipes  supplies  gus  tu  a 
house  and  has  control  of  the  apparatus  for  cutting  it  off,  when 
notified  that  gas  is  escaping  in  the  house  and  informed  of  injory 
and  danger  to  inmates  therefrom,  owes  a  duty  to  the  occupants 
of  the  house  to  exercise  reasonable  diligence  in  shutting  oif  the 
gas  therefrom,  and  it  is  immaterial  that  the  pipes  where  the  leak 
oin'urred  were  owned  by  the  owner  of  the  house." 

And  that  rule  would  apply  here  if  the  gas  company  bad  been 
notified  by  the  owner  of  the  house  of  this  defective  pipe,  and 
that  gas  was  escaping  therefrom ;  but  it  does  not  aeem  to  us  to 
tuu<^h  the  question  of  the  duty  of  the  gas  company,  in  the  first 
instance,  to  inspect  it  from  time  to  time  for  the  purpose  of  as- 
certaining the  condition  of  the  pipes  without  any  information 
from  the  property  owner.  Another  case  cited  is  that  of  Schmeer 
V.  Gaslight  Company  of  Syracuse,  reported  in  42  N.  E.,  202,  by 
the  Court  of  Appeals  of  New  York.  Without  taking  time  to 
read  the  syllabus,  t  read  from  tlie  opinion  of  Justice  Feckham, 
on  page  203: 

"While  this  gas  remained  on  the  premises  of  the  manufac- 
turer, or  while  it  was  being  conducted  through  its  own  pipes  to 
different  parts  of  the  city,  there  can  be  no  doubt  that  the  com- 
pany was  bound  to  exercise  vigilance  to  prevent  injury  to  third 
parties  from  the  dangerous  qualities  of  the  gas.  The  question 
is  where  its  responsibility  ended.  The  claim  is  made  on  its  be- 
half here  that  such  responsibility  had  certainly  determined  be- 
fore this  explosion  otuurred.  It  is  urged  that  it  had  no  respon- 
sibility for  putting  the  piping  into  the  house,  as  it  was  done  by 
third  parties  under  the  employment  of  the  owner;  that  it  had 
no  charge  of  such  piping  after  it  was  fitted  in  the  building ;  that 
the  gas  was  turned  on  by  third  parties,  without  consultation 
with,  or  knowledge  on  the  part  of,  the  officers  of  the  company, 
which  simply  was  accustomed  to,  and  in  this  case  did,  permit 
any  one  to  turn  on  the  pas  after  plans  had  been  submitted  to  it, 
and  a  meter  had  been  provided  by  it  upon  application." 

In  this  case  the  other  parties  put  the  lines  in  the  building,  and 
without  any  inspection  on  the  part  of  the  gas  company,  it  tnmed 
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on  ita  gas  and  it  resulted  in  au  explosion  and  injury.  Then  they 
further  say  on  the  question,  after  holding  that  under  these  cir- 
cumstances it  was  a  question  for  the  jury  and  the  gas  company 
iiiigfat  be  liable,  speaking  of  the  delivery  of  the  gas: 

"lo  making  that  delivery  it  is  not  an  inaorer,  but  ia  simply 
bound,  in  such  a  case  as  this,  to  that  degree  of  care  which  the 
nature  of  the  article  it  deals  in,  and  the  consequences  to  be  ap- 
prehended from  an  accident,  reasonably  call  for.  Nor  do  we 
assume  to  say  that  when  once  the  piping,  in  cases  similar  to  this, 
has  been  fairly  aud  propei'ly  examined  previous  to  turning  on 
the  gas  (if  such  examination  by  defendant's  servants  is  called 
for  at  all),  that  thereafter  there  is  a  continuing  liability  on  the 
part  of  the  company  to  see  to  it  that  such  piping  is  kept  in 
proper  condition.  As  the  company  has  uo  control  over  the  pip- 
ing, does  not  put  it  iu,  and  is  not  consulted  about  it,  the  principle 
upon  which  it  might  be  held  liable,  in  cases  of  this  character,  at 
the  time  of  first  delivery  of  gas,  if  no  precaution  were  taken  at 
all,  is  simply  that  it  would  have  the  right  to  refuse  to  turn  oil. 
or  permit  others  to  turu  on,  the  gas  for  the  supply  of  the  ap- 
plicants until  properly  assured  of  the  condition  of  the  piping  in 
other  portions  of  the  building.  Having  become  assured  of  it  and 
the  gas  being  on,  it  would  not  seem  that  the  company  ought 
further  to  be  regarded  as  liable  for  the  continuous  good  condi- 
tion of  the  piping.  Here  we  may  justly  say  that  to  impose  such 
a  liability  upon  the  defendant  would  clearly  be  unreasonable. 
It  would  render  necessary  the  examination,  at  frequent  inter- 
vals, of  all  the  buildings  in  the  city  in  which  gas  was  used. 
This  wmild  be  83  onerous  as  to  be  practically  impossible  of  execu- 
tion, because  of  the  expenso  to  the  company.  The  law  ouprht  not 
to  and  does  not.  exact  an  unreasonable  amount  of  care  from 
imyorip.  Under  the  re.strintions,  however,  as  above  stBted.  we 
think  the  question    f  defendant's  negligence  was  for  the  jury." 

There  are  two  other  cases  that  still  more  firmly  affirm  the 
doctrine  announced  last  in  this  case.  I  will  read  a  portion  of 
the  opinion  in  the  case  of  State  v.  Ga.i  Company,  -37  Atlantic. 
264,  Supreme  Court  of  Maryland  -, 

".\!l  the  cases  agree  that,  to  constitute  a  good  cause  of  action, 
there  should  be  stated  and  proved  a  right  on  the  part  of  the 
plaintiff,  and  .i  duty  on  the  part  of  the  defendant  in  respect  to 
that  right,  and  a  breach  of  that  duty  by  the  defendant,  whereby 
the  negligence  and  the  injury  there  must  be  the  relation  of 
cause  and  effect." 
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In  this  case  there  are  no  facts  alleged  ia  this  petition  upon 
which  a  dnty  upon  the  part  of  the  gas  company  apparently  arise. 
But  it  ia  alleged  as  a  conclusion  of  law  that  there  was  negligence 
in  not  inspecting  these  premises  without  any  facts  alleged  upon 
which  it  might  be  said  such  duty  was  imposed  upon  the  gas 
(.'ompatiy. 

But  the  case  of  Smith  v.  PaKtvcket  Gas  Companjf  reported  iu 
the  57  Atlantic,  1078,  decided  by  the  Supreme  Court  of  Rhode 
Island,  is  still  stroi^er; 

"The  failure  of  a  gas  company,  on  introducing  gas  into  a 
dwelling,  to  inspect  pipes  therein,  which  have  long  been  oat  of 
use,  but  which  were  placed  therein  by  the  owner,  and  over  which 
the  company  has  no  control,  is  not  negligence,  in  the  absence  of 
any  showing  of  a  duty  in  such  respect  from  contract,  custom  or 
charter." 

.\nd  the  court  in  the  opinion  say  the  same  thing  in  stronger 
language : 

"In  the  absence  of  any  facts  upon  which  to  base  an  inference 
of  duty,  a  court  can  not  infer  a  general  obligation  to  inspect 
pipes  in  a  private  house,  which  are  not  under  the  control  of  the 
company,  and  as  to  which  it  has  no  apparent  relation  other  than 
the  fact  that  its  gas  is  to  be  used  through  pipes  placed  therein 
by  the  owner,  as  it  has  suited  them  to  have  them." 

We  have  found  no  authorities,  and  none  have  been  cited  to  us, 
in  confiict  with  the  principle  announced  in  these  cases,  and  none 
under  the  facts  in  this  case  as  set  out  in  this  petition  where  a 
recovery  was  permitted  against  the  gas  company.  It  would  seem 
a  very  onerous  duty  to  impose  upon  gas  companies,  with  their 
lines  through  the  streets  of  a  city,  that  from  time  to  time,  with- 
out notice,  they  should  be  called  upon  to  inspect  the  service 
lines  in  the  dwelling-houses  and  on  premises  of  the  parties  who 
take  gas  from  them,  but  we  do  think  such  duty  is  imposed  on 
the  property  owner  in  reference  to  the  use  of  this  substance, 
owing  to  its  somewhat  dangerous  quality,  to  exercise  constant 
vigilance  in  the  use  of  it  to  see  that  their  own  appliances  are  in 
proper  condition  for  the  safe  use  of  it.     That  is  the  holding. 
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in  BDbstftnee,  in  the  case  of  Bartlett  v.  Boston  Gas  Company,  117 
Mass.,  533,  539. 

We  do  not  think  that  the  amended  petition  states  a  cauoe  of 
action  against  the  gas  company.  It  follows  that  the  judgment 
of  the  court  of  common  pleas  will  be  aflSrmed 


JUUSHCTION  TO  ItEVlEW  A  riNAL  DECISfON  OF  THE 
PROBATE  COURT. 

Court  at  Appeals  tor  CujrahoKa  County 

The  W.  M.  Sohthern  Re.\ltv  Companv  v.  A.  A.  Schmidt  et  au 

Decided,  March  Term,  1914. 

Appealt  in  Hoad  Catei^Abittting  Owner  DiitatitlUd  Witli- Comfienta- 
tion  Awarded — Trial  Had  Before  the  Probate  Court — A.pi>eal  to  the 
Common  Pleat — Right  of  a  Reviewing  Court  to  Reverte  for  Error 
which  the  Trial  Court  Could  Have  Corrected— Evidence  at  to  Satet 
in  (fce  tleighborhooA. 
The  rlgbt  of  the  court  of  common  pleas,  under  the  provisions  of  Sec- 
tion T093  ot  the  General  Code,  to  review  the  flnal  decision  at  the 
probate  court  In  appeal  by  claimant  tor  compenaatlon  and  dam- 
ages In  road  caaea,  la  not  limited  to  the  right  of  the  probate 
court  to  grant  a  new  trial  tor  mtaconduct  ot  the  jury,  but  the 
common  pleaa  court,  upon  petition  In  error,  la  required  by  this 
section  to  review  the  entire  proceedings  of  the  probate  court  mod 
reverse  the  Onal  decision  of  that  court .  for  error  that  occurred 
in  its  proceeding  which  affect  tthe  aubatantlat  rights  ol  the  party 
complaining. 
Howell,  Roberts  d-  Duncan,  for  plaintiff  in  error. 
Cyrus  Locher.  Prosecuting;  Attorney,  and  h\  IV.  Green,  Assist- 
ant Prosecuting  Attorney,  contra. 

PoM»cK,  J.;  Metc.u.ke.  J.,  and  NoRRis,  J.,  concur. 

Proceedings  were  instituted  before  the  commissioners  of  Cuya- 
hoga couuty  for  the  e.'itablishmcnt  of  n  public  road  through  the 
lands  of  plaintiff  in  error  and  others. 

The  viewers  in  that  proceeding  made  their  report  establishing 
the  road,  and  allowing  to  plaintiff  in  error  compensation  for  the 
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land  taken  and  damages  for  the  remainder,  and  this  report  was 
affirmed  by  the  comniisaioners. 

Plaintiff  in  error  being  diasatisfied  with  the  compensation  al- 
lowed it  for  the  land  taken  and  damages  given  for  the  remainder 
appealed  to  the  probate  court  from  the  action  of  the  commis- 
sioners affirming  the  report  of  tlie  viewers  as  to  the  compensation 
and  damages  allowed  him. 

Trial  was  had  before  the  probate  court  and  a  jury  resulting 
in  a  verdict  for  a  less  sum  than  that  allowed  by  the  viewers.  A 
transcript  of  all  the  evidence  introduced  in  the  trial  in  the  pro- 
bate court  was  signed  by  the  probate  judge  and  filed  in  the  case 
as  a  bill  of  exceptions. 

Error  was  then  prosecuted  to  the  court  of  common  pleas  of  this 
county,  and  there  the  judgment  of  the  probate  court  was  af- 
firmed, and  error  is  prosecuted  to  this  court  to  reverse  the  judg- 
ment of  the  court  of  common  pleas  and  the  probate  court. 

The  errors  complained  of  in  the  trial  of  the  cause  in  the  pro- 
bate court  are — 

First,  improper  rejection  of  evidence  offered  by  plaintiff  in 
error  in  the  trial  of  that  action. 

Second,  improper  admission  of  evidence  offered  by  defendants 
in  error  in  that  action. 

Third,  errors  in  the  charge  of  the  court  respecting  the  evi- 
dence so  admitted. 

These  are  the  errors  urged  lierc  for  a  reversal  of  the  judg- 
ment of  the  courts  below. 

!t  is  urged  by  the  defendants  in  error  that  the  court  of  com- 
mon pleas  had  no  jurisdiction  to  review  the  final  decision  of  the 
probate  court  for  any  of  the  errors  appearing  in  the  record,  and 
for  that  reason  the  petition  in  error  in  this  court  should  be  dis- 
missed. 

Section  708:t  <>t  the  Oencral  Code  provides  for  a  jury  trial 
to  determine  the  compensation  to  be  paid  for  the  property  taken 
and  the  damages  to  the  residue,  and  a  return  of  the  verdict  by 
the  jurj'.  Upon  the  return  of  this  verdict  the  probate  court  is 
not  authorized  to  render  judgment  on  the  verdict,  hot  the  court 
has  no  further  duties  to  perform  in  these  proceedings,  except  to 
render  judgment  for  costs,  make  a  record  of  the  proceedings 
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and  transmit  to  the  county  auditor  the  original  papers  and  the 
transcript  of  the  proceedings  before  the  court,  unless  the  ver- 
dict is  attacked  for  misconduct  of  the  jury ;  in  which  event  the 
probate  court  may  set  the  verdict  aside  and  grant  a  new  trial. 
The  laat  sentence  of  the  section  of  the  code  just  referred  to 
is  as  follows: 

"A  new  trial  shall  not  be  granted  except  for  misconduct  of 
the  jury,  nor  shall  an  appeal  except  by  petition  in  error  as  here- 
inafter provided  be  taken  to  another  court." 

Section  7093,  whicli  is  a  part  of  this  special  proceeding,  pro- 
vides for  the  review  of  the  final  decision  of  the  probate  court 
on  error,  as  follows: 

"The  final  decision  of  the  probate  court,  made  under  the  pro- 
visions of  this  chapter,  may  be  reviewed,  upon  a  petition  in  error, 
by  the  court  of  common  pleas  of  the  proper  county,  but  shall 
not  be  reversed  for  any  defect  in  form  if  found  to  be  substantial- 
ly correct." 

It  will  be  observed  that  a  new  trial  can  only  be  granted  by  the 
probate  court  for  misconduct  of  the  jury,  and  the  defendant  in 
error  claims  that  the  right  granted  to  the  court  of  common  pleas, 
by  the  above  section,  to  review  and  reverse  the  final  decision  of 
the  probate  court,  is  limited  to  the  power  of  the  probate  court  to 
grant  a  new  trial,  and  that  the  common  pleas  court  can  only  re- 
verse the  case  upon  the  grounds  of  misconduct  of  the  jury,  and 
as  no  motion  for  a  new  trial  was  filed  on  that  ground  in  probate 
court,  or  no  claim  made  in  that  court  that  there  was  misconduct 
of  the  jury,  that  the  conimon  pleas  court  had  no  jurwdiction  in 
this  action. 

The  right  to  prosccuto  error  in  any  case  e:tists  only  when  con- 
ferred by  statute.  Laffe.rly  v.  Shinn,  .-Jg  Ohio  St..  +6-48;  Young 
V.  Skallenberger,  5.1  Ohio  St.,  291-302. 

The  Legislature,  when  it  creates  the  right  to  review  upon  an 
action  in  error,  can  limit  or  enlarge  that  right  as  it  deems  best. 

In  the  opinion  in  the  case  nf  CavfieJd  v.  Brohst.  71  Ohio  St.. 
45,  Price,  Justice,  said : 

"The  right  to  prosecute  error  to  a  judgment  of  a  conrt  is 
purely  statutory,  and  if  such  remedy  is  not  provided  by  statute, 
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none  exists.  Moreover,  where  the  statute  provides  the  riglit  of 
review  oa  error,  it  may  flx  such  conditions  to  its  exercise  as  the 
Legislature,  in  its  wisdom,  may  adopt." 

When  the  Legislature  gave  the  right  of  appeal  to  the  probate 
court  from  the  compensation  and  damages  allowed  the  landowner 
in  proceedings  of  the  commiBsioners  to  establish  a  public  high- 
way, it  limited  the  right  to  prosecute  error  from  the  final  deci- 
sion of  the  probate  court  to  the  provisions  made  in  that  special 
act. 

Then  we  must  look  to  Section  7093  to  determine  the  extent  of 
the  right  given  the  common  pleas  court  to  review  the  final  deci- 
sion of  the  probate  court.  That  section  provides  that  the  final 
decision  of  the  prpbate  court  may  be  reviewed  in  the  court  of 
common  pleas,  and  the  only  restriction  placed  upon  its  power 
to  review  for  error  occurring  in  the  probate  court  is  that  it  shall 
not  reverse  for  any  defect  iu  the  form  of  the  final  decision,  if 
found  to  be  substantially  correct. 

It  is  an  elementary  principle  that  remedial  statutes  shall 
receive  a  liberal  construction,  Railrood  Company  v.  StUlivenl. 
5  Ohio  St.,  276-279. 

Eeeping  this  principle  in  mind  and  looking  to  this  section,  we 
find  that  it  gives  full  power  to  review  the  final  decision  of  the 
probate  court  and  reverse  it  for  errors  which  it  may  find  that 
occurred  in  the  trial,  if  they  substantially  affect  the  rights  of  the 
party. 

It  is  true  that  Ihe  general  policy  of  the  Legislature  has  been 
to  restrict  the  right  of  the  reviewing  court  to  reverse  for  errors 
that  the  trial  court  could  have  corrected  by  granting  a  new  trial, 
but  it  can  not  be  doubted  that  the  Legislature  has  power  to  en- 
large the  right  of  the  reviewing  court  to  errors  other  than  those 
which  the  trial  court  might  have  corrected.  To  limit  the  right 
of  the  common  pleas  court,  under  this  section,  to  reverse  the  final 
decision  of  the  probate  court  for  error  in  granting  or  refusing  a 
new  trial,  would  be  limiting  the  right  of  review  granted  by  this 
section  beyond  the  plain  meaning  of  it^  terms. 

For  these  reasons  we  think  that  the  common  pleas  court  had 
authority  to  review  the  proceedings  of  the  probate  court  in  the 


482  COURT  OF  APPEALS. 

Realtr  Co.  v.  Schmidt.  [Vol.  19(N.S) 

admission  and  review  of  testimony  and,  if  errors  are  found  which 
substantially  affect  the  rights  of  the  party,  to  reverse  for  such 
errors. 

This  brings  us  to  a  consideration  of  the  errors  claimed  to  have 
oeeurred  in  the  introduction  of  evidence  on  the  trial  of  this  case. 

The  first  error  complained  of  is  in  the  court's  permitting  W. 
S.  Reed,  a  witness  on  behalf  of  the  realty  company,  upon  cross- 
examination  to  be  asked  what  he  paid  for  seventeen  lots  pur- 
chased by  him,  and  over  the  objection  and  exception  of  plaintiff 
in  error  to  give  the  purchase  price  of  $130;  and  again  in  permit- 
ting the  witness,  H.  J.  Sheets,  on  cross-examination  to  be  asked 
if  he  knew  the  lots  that  Reed  bought  were  bought  for  $125  apiece, 
and  after  the  introduction  of  this  testimony  Mr.  Southern, 
plaintiff  in  error,  was  called  as  a  witness  and  was  asked  on  cross- 
examination  what  he  sold  Lot  No.  162  for.  This  was  objectt^il 
to  by  the  defendant  and  the  objection  sustained. 

This  brings  us  to  a  consideration  of  when  the  price  of  specific 
sales  of  property  can  be  proven  in  a  trial  involving  the  question 
of  real  estate  sought  to  be  taken  for  public  purposes. 

The  question  asked  Southern  was  an  effort  on  direet  examina- 
tion to  prove  the  the  selling  price  of  another  lot  in  the  neighbor- 
hood, as  tending  to  establish  a  basis  for  determining  the  value  of 
the  property  sought  to  be  appropriated.  There  is  some  con- 
flict in  authorities  on  this  question,  but  we  think  the  great  weight 
of  authority  is  against  the  introduction  of  this  evidence. 

But  the  questions  asked  the  other  two  witnesses  on  cross-exam- 
ination were  intended  to  test  their  knowledge  of  the  value  of 
property,  and  the  value  that  should  be  given  to  them  as  expert 
witnesses.  The  rule  seems  to  be  almost  universal  that  this  can 
be  done.  On  these  questions  we  call  attention  to  the  following 
authorities:  Leicis  on  Eminr.ut  Domain,  Section  435;  Railway 
Co.  V.  Vickory,  26  Pac,  498 ;  KaUwai/  Co.  v.  Stewart,  28  Pac. 
1017;  1  Elliott  oil  ErifJence,  Section  180;  Railroad  Co.  v.  Oor- 
such,  8  C.C.(N.S.),  297;  Railroad  Co.  v.  Weildeiwiann.  94  Pac. 
146;  Union  Pacific  R.  R.  Co.  v.  Stauwood,  91  N.  W.,  191. 

There  is  a  further  complaint  made  that  in  the  cross-examina- 
tion of  Mr.  Sheets,  before  referred  to,  the  price  paid  for  the 
Reed  lots  was  misstated.     The  witness  Reed  had  a  short  time 
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before  testified  to  the  correct  price,  and  the  jury  would  not  be  i 

deceived  to  the  substantial  prejudice  of  the  plaintiff  by  the  error 
poiiimitted  in  asking  the  question. 

Tt  is  further  complained  that  the  defendant  in  error  asked  on 
cross-exanuQation  the  witnes-s  if  he  did  not- know  of  one  hundred 
and  forty-four  lots  in  this  allotment,  including  the  ones  in  con- 
troversy in  this  action,  had  been  appraised  by  appratserR  ap- 
pointed in  a  proceeding  in  the  court  of  common  pleas  at  leas 
than  $100  a  lot ;  and  the  rjuestion  was  repeated  to  a  second  wit- 
nefls. 

Neither  of  tlie  witnesses  seems  to  have  known  of  this  appraise- 
ment and  the  value  placed  thereon,  and  there  waa  no  evidence  of 
this  fact  except  the  (jnestion  asked  bj'  the  attorney.  The  court 
should  not  have  permitted  an  answer  to  this  question,  and  it 
should  not  have  been  asked  the  second  time.  But  it  could  not 
iutiuence  the  jury  so  as  to  affect  the  plaintiff's  substantial  rights, 
and  for  this  reason  it  was  not  prejudicial  error.  The  jury  would 
understand  that  they  must  not  consider  the  value  introduced  in 
a  question  of  counsel  as  proof  of  the  value  of  the  property  in 
dispute. 

As  these  are  all  the  errors  (Kimplained  of,  the  judgment  qf  the 
court  below  is  affirmed. 
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STATUS  OP  CAUSE  AFTER  ILEVERSAL  OF  ORDER  REFUSING 
TO  SET  ASOW  A  DEFAULT  JUDGMENT. 

Circuit  Court  ot  Ciiyataoga  County. 

Rose  Oonnobx,  Exkchtrix.  et  ai,  v.  Geoboe  Rackle  bt  ai,.' 

Decided,  Pehruary  6,  1912. 

Trial  of  Orioiiial  Action  Aftfr  Revertal  by  Higher  Coart— Death  of 
Party  After  Reversal — Itcvivor  af  Origiiat  Action  Vecetaarff. 

1.  Where  a  Judgment  of  the  pomnion  pleaa  court,  refusing  to  vacate  a 

rtefau't  iiiH anient,  aflinnpd  hy  the  Hrruit  court,  is  revprwvl  hy  the 
Supreme  Court  and  tbe  cause  ia  remanded  to  the  c<Hnmon  pleaa 
court  for  further  proceedlogs  according  to  law,  it  la  error  for  the 
common  pleag  court  to  renter  judKment  on  the  mandate  or  the 
Supreme  Court  vacatlni;  said  default  judgment  wltlmut  bearing 
and  determining  whether  grounds  for  vacation  and  a  valid  de- 
fense exlet 

2.  Upon  death  of  onr  of  the  parties  to  a  ludsment  after  Its  revweal 

and  remand  to  the  trial  court  for  further  proceedings  it  Is  error 
to  pmcpM  with'snch  new  trial  until  thr  nripnal  artion  in  rerivfd. 
Renry  <(■  McGiatr  and  McGralh  <t:  Stern,  for  plaiotiflfe  in 
error. 

F.  M.  Cohb.  Skilrx.  Gi-roi  rf-  fHles  nnd  R.  Jt.  and  A.  G.  .Vnc 
romh,  coDtra. 

NiMAN,  J.:  Winch.  J.,  and  Makvin.  J.,  roncur. 

The  action  in  the  court  of  commou  plens,  out  of  \vliich  this 
proceeding  in  error  arises,  was  bronp;ht  by  the  filing  of  a  petition 
to  vacate  a  certain  judgment,  rendered  as  upon  default,  in  an- 
other action  in  said  court. 

ProceedinfTH  witc  had  in  the  court  below  which  resulted  in  a 
finding  that  the  plaintilT's  were  not  (entitled  to  the  relief  prayed 
for,  and  a  difiriiissal  of  their  petition.  This  court  affirmed  the 
judfrment  of  the  court  of  common  pleas,  hut  the  Supreme  Court 

■Affirmed  without  opinion,  liacklt^  ft  at  v.  Connort,  Executrix,  et  al. 
87  Ohio  SUte.  51S. 
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reversed  this  court  and  the  court  of  commoD  pleaa  in  Ruckle  et 
III  V.  Connors  ft  al,  84  O.  S.,  473. 

The  decision  of  the  Supreme  Court  embodied  in  the  journal 
entry  is  in  the  followiag  liingruajre: 

"This  cauye  came  on  to  be  heard  upon  the  transcript  of  the 
record  of  the  Circuit  Court  of  Cuyshoga  County,  and  was  ar- 
gued by  counsel.'  On  consideration  whereof,  this  court  being 
of  opinion  that  in  the  original  action  the  cause  had  not,  prior 
lo  the  trial  thereof  hy  the  conrt  of  common  pleas,  and  entry 
of  judgment  therein,  lieen  specially  assigned  for  trial  out  of  its 
regular  order  within  the  ineuning  of  Section  5i;!4,  Revised  Stat- 
utes, nor  assigned  for  trial  to  a  jury  in  series,  and  the  trial 
thereof,  by  said  court  was  before  the  action  regularly  stood  for 
trial :  and  the  rourt  b^ing  further  of  the  opinion  that  the  plaint- 
iff in  error's  coutention  in  the  present  action  in  not  rex  adjudi- 
i-ata  iK'cause  of  the  overruling  of  his  motion  to  vacate  judgment 
10  bf  found  at  page  (*(1  of  the  printed  record,  and  marked  'de- 
fendant's exhibit  3.' 

"Tt  is  fnrther  considered  and  adjudged  that  the  judgment  of 
ihe  circuit  court  be,  and  the  same  hereby  is,  reversed,  for  error 
in  affirming  and  not  reviTsiiig  the  judgment  of  the  Court  of 
Common  Pleas  of  Cuyahoga  County  in  said  cise  of  Unrklf  cl  al 
V.  Covnorx  et  al. 

"And  proceeding  to  render  the  judgment  which  the  said  cir- 
cuit court  should  have  rendered,  it  is  considered  and  adjudg"'i 
that  the  said  judgment  of  the  court  of  common  pleas  be,  and  the 
same  is  hereby  reversed,  and  said  cause  is  ordered  remanded  to 
said  Court  of  Common  Pica.'!  of  Cuyahoga  County  for  further 
proceedings  according  to  law." 

Upon  receipt  of  the  mandate  of  the  Supreme  Court,  the  com- 
mon pleas  court  made  the  following  order; 

"This  cause  came  on  to  be  heard  upon  the  special  mandate 
and  order  of  the  Supreme  Court  of  Ohio,  entered  at  the  Jan- 
nary  temu  A.  D.  1911.  of  said  court,  to-wit,  on  May  fltb,  1911. 
and  proceeding  lo  render  the  .judgment  which  this  court  should 
have  rendered  in  this  cause,  this  court  finds  that  the  trial  on 
February-  M.  1908,  of  cause  No.  102.463.  on  the  docket  of  this 
,  court  and  entitled  '.ffnnis  IV.  Comiorx  v.  Ornrtjr  Ritrl-!f  et  nh' 
was  irregular  in  that  it  was  had  before  said  ciiuse  regiilarly 
stood  for  trial,  nnd  that  !i  valid  defense  to  said  action  has  been 
shown;  and  it  is  therefore  ordered,  adjndiri-d  and  decreed  that 
the  plaintiffs  are  entitled  to  the  relief  prayed  for  in  their  pcti- 
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tion  and  that  the  jmlj^ment  rondercd  by  this  court  on  February 
M,  1908,  in  the  sum  of  two  thousand  five  hundred  dollRni 
i|2,500)  and  porIs  in  said  eauw  No.  102,46.').  be.  and  the  same  t^ 
hereby  suspended  nnd  a  new  trial  granfed  in  said  eaiise:  and  it 
is  further  onlered  that  in  said  eause  No.  102.4<i3  leave  be  crantinl 
to  the  defendants  therein  to  plead  and  make  their  defense  in 
said  cause,  and  that  the  trial  nf  said  eanse  proeeed  in  the  manner 
provided  bv  Inw." 

By  this  proeeedinK  in  error  a  reversal  of  the  foreeoinp  order 
of  the  court  of  eommbn  pleas  is  souffht.  and  two  arronnda  are 
iirped  in  support  thereof: 

1.  That  the  court  determined  the  issues  upon  the  petition  to 
vacate  and  anhsequent  pleadinjrs.  without  a  retrial  thereof. 
,  2,  That  James  W.  Connors,  the  plaintifF  in  the  orif;inal  ac- 
tion, and  the  defendant  in  the  petition  to  vacate  the  judgment. 
die<l  while  the  proceeding  in  error  was  pendinjt  in  the  Supreme 
Court,  and  the  order  complained  of  was  made  without  having 
the  action  revived.  Both  of  these  contentions  wehnid  to  be  well 
founded. 

The  ftssence  of  the  order  of  the  Supreme  Court  was  that  the 
jndifment  of  the  court  of  common  pleas  be  reversed  and  the 
cause  remanded  Inr  further  pniceedinjrs  accordintr  to  law.  and 
since  the  judement  reversed  consisted  of  a  dismissal  of  the  peti- 
tion, the  order  of  the  Supreme  Court  merely  restored  the  action 
lo  its  status  before  the  .pidsTnciit  of  the  (f)iirt  of  common  pleas 
was  entered. 

A  proceeding  to  vacate  a  .iudgment  involves  a  determination 
of  whether  or  not  the  grounds  on  which  the  vacation  is  sought 
exist  and  the  existence  or  non-existence  of  a  valid  defense  to  the 
action.  This  is  trne  whether  the  proceeding  is  by  motion  or 
petition.  Where  the  issues  arc  joined  upon  a  petition  to  va- 
cate a  judgment,  there  must  be  a  trial,  both  upon  the  ground 
for  vacating  the  judgment  and  the  existence  of  a  valid  defenst- 
to  the  original  action. 

These  propositions  are  affirmed  by  McTlvaine,  C.  J.,  in  Watson ' 
ft  al  V.  Painf.  2f>  O.  S.,  340,  in  the  following  language  found  on 
page  344: 


CIBCUIT  COURT  REPORTS— NEW  SERIES.       497 
1914.]  Cuyaboga  County. 

_"When  a  proceeding;  by  petition  or  by  motion  to  vacate  or 
modify  a  judgment  is  institnted,  under  Section  53S  or  536,  the 
first  thing  to  be  done  by  the  court  is  to  try  and  decide  whether 
or  not  a  'ground'  to  vacate  or  modify  exists  (Section  537.) 
'The  groundB'  referred  to  in  this  section  are  those  enumerated 
in  the  nine  aubdivisions  of  Section  534.  [n  some  cases,  the 
question  thus  tried  and  decided,  can  be  determined  by  inspection 
of  the  record ;  in  others,  thp  testimony  of  ^v'itnesaes  most  be  beard. 
But  in  all  cases  this  question  must  be  tried  and  decided  by  the 
iudge  or  judges.  When  the  evidence  of  ground  to  vacate  or 
modify  is  thus  decided,  the  ease  is  not  yet  ready  for  a  final 
judgment  of  vacation  or  modification.  Before  such  judgment 
can  be  entered,  if  the  petition  or  motion  be  filed  by  the  defend- 
ant in  the  original  action,  it  must  be  ndjuiliied  that  there  ia  p 
valid  defense  to  the  action  f Section  5381.  Tn  order  that  the 
validity  of  the  defense  may  be  adjudged,  .in  issue  or  issnea 
should  be  made  up  by  proper  pieadintts.  If  the  proceedings  to 
vacate  or  modify  he  by  motion,  the  defendant  should  be  required 
to  file  bis  answer  tn  the  original  petition  with  leave  to  the 
plaintifT  to  reply.  If  the  proceeding  be  by  petition,  in  which 
ihe  matters  of  dpfense  are  set  forth  in  iwmahle  form,  it  would 
be  Knflfiiieiif..  no  doubt,  to  take  issue  thereon  by  reply  or  demurrer' 
When  the  issue  is  thus  made  up.  it  should  be  fried  as  in  other 


Tn  support  of  these  jirineiples  see  also  Rnhtfin  et  al  v.  WfUs. 
49  O.  S..  298:  FollrtI  v.  Mrxondfr  -I  a!.  58  0  S..  202. 

The  conrt  below  heanl  no  evidence  in  support  of.  or  against, 
either  of  the  essential  faefs  necessary  to  secure  a  vacation  of 
judgment.  The  journal  entry  shows  that  the  cause  came  on  to 
be  heard,  not  on  the  evidence,  but  on  the  special  mandate"  and 
order  of  the  Supreme  Court.  This  is  a  sufficient  answer  to  the 
suggestion  of  counsel  for  defendants  in  error  that  this  court  is 
not  at  liberty  to  go  into  the  qneetion  ns  to  what  evidence  wan 
presented  in  the  court  of  common  pleas,  and  that  it  is  always 
presumed  that  the  conrt  when  it  makes  a  finding  had  before  it 
proof  of  facts  necessary  to  snstain  its  finding,  and  upon  which 
the  judgment  was  rendered. 

In  our  opinion  the  court  of  common  pleas  was  in  error  in 
making  its  order  without  a  trial  or  bearing  and  on  the  strength 
of  the  mandate  of  the  Supreme  Pourt. 
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The  second  ^ound  of  ciTor  complained  of  is  sapported  by  the 
expression  of  the  court  in  Willwitiis  v.  EnglebrecJtt,  38  O.  S., 
96,  where  it  is  said  on  page  97 : 

"Notwithstanding  the  death  of  the  plaintiff  in  error  after 
the  assignment  of  errors  and  before  final  judgment,  the  judg- 
ment of  reversal  is  vnlid  and  effective.  By  relation,  the  judg- 
ment of  reversal  takes  effect  as  of  the  date  of  the  commencement 
of  the  proceedings  in  error. 

"True,  the  original  action  must  bf  revived  liefore  a  new  trial 
can  be  had  in  the  court  below:  but  such  revivor  may  be  had  in 
the  court  to  which  the  cause  has  heen  remanded  for  a  new  trial. 
See  Btork  v.  EUl,  29  0.  S.,  86:  and  Foimwtf  v.  Haag.  37  0.  S., 
143."  ▼IT 

It  is  urged  by  the  defendants  in  error  that  the  order  the  re- 
versal of  which  is  sought  in  this  proceeding,  is  not  a  final  order. 

We  think  this  contention  ia  refuted  by  Brndf-n  v.  Hoffaman, 
46  O.  S.,  639,  where  it  was  held : 

"An  order  of  the  court  of  common  pleas,  made  on  motion  of 
the  defendant,  and  vacHting  a  default  judgment  entered  at  a 
previous  term  for  irn-KuIarity  in  obtaining  the  same,  is  an  order 
affecting  a  substantial  right  made  upon  summary  applieation 
after  judgment,  and  may  be  reviewed,  vacated,  or  modified  for 
errors  appearing  on  the  reeord." 

The  judgment  of  Ihe  court  of  common  pleas  is  reversed  and 
the  cause  remanded  for  further  prnceedingH  according  to  law. 
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AN  ABANDONED  BURYMG  GROUND  REVERTS  TO 
FORMER.  OWNERS. 

Court  of  Appeals  tor  LIcklnfc  County 

City  of  Newark  t.  Harbi£T  B,  Gbame  bt  al  ;  and  City  op  Nbw- 

ARK  V.  James  W.  Bubnettb  et  al. 

Decided.  May,  19H. 

Land  Dedicated  for  a  Specific  Vie  Can  Jfot  be  Diverted  to  Other  V»e» 
—Municipality  Can  \ol  Hold  as  Truifi-  anil  AdvcraeJy—f'ei:  Ke- 
main*  in  the  Huirg  of  the  Patentee — And  Upon  Abandonmi.'nt  of 
the  Original  Purpote  of  Dedication  the  Land  Hcverts  to  Them — 
Common  Law  Dedication — Statute  of  lAmilal  ions— Adverse  Potiet- 

1.  Where  an  owner  dedicatee  laud  to  the  public  ror  a  particular  use, 

specifying  the  uee  aud  Iniposlng  reatrirtlouB  for  the  dedication  as 
expressed  the  land  can  not  be  applied  to  any  other  use  or  the 
reBtrlcllone  disregarded. 

2.  A  city   lioldtng   land   as  trustee   for   the   use  or  the  public  as  a 

cemetery  can  not,  at  the  same  time,  hold  it  adversely  and  for  Its 
own  bemeflt. 

3.  Where  land  was  dedicHted  to  the  town  at  Newark  for  a  burying 

ground,  and  the  city  council  of  said  town  subsequently  paesed  an 
ordinance  prohlbltlug  Huy  further  burials  In  the  land  ao  dedicated 
and  ordering  the  removal  or  the  remains  burled  therein,  the  ordi- 
nance was  a  valid  c\erclse  ot  the  polire  power  of  the  city  and 
operated  as  a  complete  almndonment  of  the  dedicated  use  and  Ihe 
land  would  revert  to  the  original  owner,  or  his  heirs.  When  the 
property  is  no  lonser  desired,  or  the  purpose  for  which  it  was 
dedicated  attainable,  It  nill  revert  to  the  dedicator. 

1.  Upon  abandonment  by  a  town  of  the  public  purpose  of  the  dedica- 
tion ol  the  land,  the  property  reverts  to  the  original  donor. 

5.  Where  a  city  or  town  ha?  by  Its  own  act  abandoned  the  use  and 
violated  the  conditions  specified  In  a  deed.  It  ean  not  retain  the 
grounds  for  any  other  purpose. 

S.  That  a  city  may  acquire  title  to  land  under  the  statute  of  llmlta- 
tlons,  by  such  adverse  possenHlon  as  Is  necessary  to  convey  such 
title  to  land  Is  not  doubted:  but  Ihe  very  fo'tndatton  elements  of 
adverse  possession  are  wantlnK  ^hcn  the  only  possession  is  per- 
missive possession  for  a  dedicated  use  and  while  the  city  holds 
control  of  these  premises  as  a  srovc  yard  Ihe  defendant  could  not 
take  p 
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1  law  dedlcntion  does  not  convey  a  tee. 
8.  Iq  the  Buroette  caee  the  fe«  In  the  land  never  passed  out  at  the 
heirs  of  the  patentee,  but  were  subject  only  to  the  use  of  the 
public  as  a  cemetery,  and  where  the  city  abandoned  that  us«  the 
premises  revert  to  the  descendants  ol  the  patentee  free  from  the 
dedicated  use.  Such  dedication,  If  there  were  any  dedication,  was 
a  cnnmon  law  dedication,  and  Its  use  would  be  merely  pennlssiTe, 
and  not  adverse  and  the  town  or  city  ol  Newark  would  have  no 
title  and  no  other  possessory  rights;  and  the  nee  and  control  of 
the  grounds  was  not  adverse  to  the  dedicated  use.  In  such  case 
ita  use  would  not  start  the  statute  of  limitations.  Nothing  but  an 
open,  notorious,  visible,  hostile  and  inconsistent  act  of  possession 
could  have  that  eKect. 

Ralph  Norpell,  City  Solicitor,  and  Fitzgibbon,  Montgomery  <fe 
Black,  for  plaintiff. 

Owen  Na3h  and  Craighead  d-  Van  Pelt,  contra. 

VooEtHBES,  J.;  Shield!>,  J.,  aod  Powell,  J.,  concur. 

These  cases  were  submitted  together. 

It  will  be  sufficient  in  order  to  present  the  real  issues  in  this 
case  to  state  the  following  facts: 

In  January,  1801,  a  patent  was  i.ssued  to  John  Gummings,  John 
Burnette  and  Georgf  W.  Burnette,  for  section  foor,  township 
two,  range  twelve,  containing  4220  acres  of  land,  and  the  premises 
embraced  in  the  controversy  in  this  suit,  that  is,  the  grave-yard, 
were  a  part  of  said  section. 

On  May  15  and  19,  1814,  John  and  George  W.  Bnrnette  hav- 
ing died,  the  heirs  of  George  W.  Burnette  conveyed  their  in- 
terest in  said  premises  to  John  N.  Cummings  and  John  W.  Bur- 
nette and  Harriett  Burnette,  heirs  of  said  John  Burnette. 

On  December  6  and  14,  1814,  John  W.  sad  Harriet  Burnette 
and  John  N.  Cummings.  deeded  to  "William  C,  Schen<A  an  un- 
divided interest  in  said  land,  amounting  to  a  one-third  interest 
in  the  whole  tract.  The  recitals  in  this  deed  and  the  other 
deeds  mentioned  exhibit  the  chain  of  title  and  the  amount  of 
their  respective  shares,  and  show  the  relation  of  the  parties 
and  their  respective  shares  in  said  land. 

On  Juui'  20,  1817,  an  amicable  partition  suit  was  begun  be- 
tween Cummings,  Schencb  and  James  "W.  and  Harriet  Burnette, 
for  the  partition  of  the  residue  of  the  lands  which  remained 
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uttBold.  This  land  iacluded  both  inlots  and  outlots  in  the  town 
of  Newark,  Ohio.  It  is  not  claimed  that  the  lands  known  as  the 
grave-yard  were  set  off  to  anybody  in  said  partition  proceedings. 
The  plat  in  partition  record  A,  June  term,  1817,  of  the  Court 
of  Common  Pleas  of  Licking  County,  Ohio,  page  7,  attached  to 
the  record  on  page  9  of  the  bill  of  exceptions  ahowa  the  old 
grave-yard. 

The  plat  on  page  7  in  the  record  of  said  partition  suit,  is  the 
only  one  of  importance  in  this  case.  This  plat  shows  the  shape 
and  boundaries  of  lot  F,  which  was  set  off  to  the  Bumettes,  and 
which  cornered  on  the  grave-yard.  This  plat  also  shows  the 
three-cornered  strip  subsequently  deeded  to  the  town  of  Newark 
by  Crane  and  wife,  in  1848,  "for  the  sole  purpose  of  being  used 
as  a  burying  ground  for  the  use  of  said  town  of  Newark  and  for 
no  other  purpose  whatever." 

In  all  these  conveyances  and  proceedings  the  body  of  the  grave- 
yard remained  unchanged  and  undisposed  of.  Just  when  the 
grave-yard  was  originally  laid  out  as  such  is  not  disclosed,  but 
it  was  a  grave-yard  in  1871.  It  is  not  contended  that  it  was 
ever  deeded  to  any  person  or  association  for  that  purpose.  The 
only  deed  is  for  the  small  three-cornered  addition  made  in  1848. 
It  is  not  contended  or  claimed  that  there  was  any  statutory 
dedication  or  any  proceeding  to  condemn  or  appropriate  this 
ground  for  a  grave-yard  and  the  right  of  the  puhlic  to  use  it 
for  such  purposes  arises,  if  at  all,  by  way  of  common  law  dedi- 
cation, based  on  the  fact  that  the  original  owners  permitted  it 
to  be  used  for  that  purpose. 

On  February  8,  1826,  the  town  of  Newark  was  incorporated, 
and  the  municipal  authorities  in  November,  1868,  prohibited  any 
further  burials  in  this  grave-yard. 

On  July  29,  1875,  an  ordinance  was  passed  by  the  council  of 
said  town,  among  other  things  providing  for  notices  to  friends 
to  remove  the  bodies  buried  therein  hy  November  1  of  that  year, 
and  authorizing  the  cemetery  trustees  to  proceed  after  that  date 
to  have  the  bodies  and  tombstones  removed. 

_0n  November  4,  1875,  a  resolution  was  passed  referring  the 
matter  of  removing  the  remains  of  parties  buried  in  the  old 
grave-yard  to  a  special  committee  consisting  of  the  cemetery  tms- 
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tees  »U(1  thfce  citiTieiis.  whii^h  would  indicate  that  the  bodies  had 
not  been  removed. 

On  September  20,  ISIT,  a  further  resolution  was  adopted  by 
said  wtuncil,  reciting  the  dilapidated  condilion  of  the  cemetery, 
ft  crlcra,  and  directing  thi-  trustees  to  expend  some  money  to 
repair  and  improve  the  cemetery.  "These  proceedings  were  re- 
ported to  the  cemetery  board  and  it  employed  two  persona  to 
make  a  plat  of  the  pround  and  graves,  txiiing  care  to  preserve 
the  monuments  and  tombstones,  so  that  the  same  and  the  re- 
mains might  bo  removed  and  the  ground  leveled  off.  A  plat 
was  prepared,  beginning  with  the  year  1850,  under  date  of  1878. 

On  April  14,  18,S2.  the  hoard  of  education  of  Newark  instituted 
a  proeeeding  a^rninst  the  tnistee.s  of  Newark  township  and  the 
city  of  Newark  and  the  unknown  heirs  of  Oummings,  Bnmette, 
Crane  and  Schenck.  to  enndemn  the  ground  known  as  the  old 
grave-yard  for  a  school  house  site.  A  jury  was  impaneled  and  a 
verdict  returned  assesRiHg  the  value  of  the  premises  in  three 
tracts  aggregating  $7,5(>0.  In  that  proceeding  the  then  solici- 
tor of  the  city  filed  what  he  called  an  an.swer,  as^rting  that  the 
city  was  the  real  owner. 

The  heirs  of  Cumniiugs.  Buraette,  Crane  and  Schenck,  also 
filed  an  answer  alleging  that  they  were  the  owners  in  fee  of 
the  property.  The  court  ordered  that  when  the  money  was 
paid  in  the  respective  rights  thereto  .should  he  determined.  Tlie 
hoard  nf  education  never  paid  in  the  money  and  there  the  matter 
rested. 

In  1SS8  the  picket  fence,  which  had  been  put  up  in  1878.  was 
removed  and  put  up  in  Cedar  Hill  Cemeterj-.  Instead  of  re- 
moving the  grave-atones,  as  had  been  ordered  in  1878,  those  doing 
the  work  laid  them  down  in  the  graves  and  covered  them  up. 
One  monument  still  remains  standing.  How  many  old  graves 
are  still  in  the  ground  can  not  he  now  definitely  Icnown;  but 
the  testimony  -shows  that  many  of  these  graves  and  grave-stones 
are  very,  very  old. 

Tn  the  reply  and  testimony  in  the  Crane  ease  it  was  shown  that 
most  of  nil  the  burials  in  the  cemetery  were  before  the  date  of 
1848.  and  "SW.  Vanntta  savs,  "that  with  no  burials  since  1860  or 
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1868,  very  little  can  be  left  of  Any  remaina;  all  or  Dearly  all 
have  necessarily  disappeared." 

On  September  11,  1905,  the  council  of  said  city  of  Newark 
passed  an  ordinance  selecting  these  grounds  as  a  site  for  u  pro- 
posed municipal  hospital. 

On  March  6,  1906,  these  suits  were  brought  by  the  city  to 
quiet  its  alleged  title  in  fee,  claiming,  in  the  Buroette  case,  that 
it  has  ever  since  November  20,  1868,  been  in  the  open,  exclusive, 
adverse  and  visible  possession  of  the  premises  involved  in  that 
suit  (the  Burnette  suit),  and  has  thereby  become  owner,  and  iu 
the  Crane  case  claiming  ownership  under  the  deed  of  the  date 
of  February  14,  1848.  These  claims  the  defendants  absolutely 
deny. 

In  1909,  while  these  cases  were  pending  and  after  the  answers 
had  been  filed,  the  plaintiff  city  entered  on  the  premises,  laid 
cement  walks  diagonally  across  the  same,  built  a  fountain  in 
the  center;  laid  pipes,  and  strung  electric  wires,  claiming  that 
the  premises  had  become  a  common  and  public  park.  These 
structures  were  put  up  on  the  premises  for  the  purpiwe  of  im- 
proving them  as  the  Sixth  street  park,  as  stated  in  the  proceed- 
ings of  the  board  of  public  service  by  the  resolutions  of  July 
G,  15  aud  24, 1909.  The  photographs  introduced  in  evideuce  tend 
to  show  the  grounds  now  to  be  a  park  and  that  the  city  has 
completely  abandoned  the  u.se  of  these  premises  as  a  cemetery. 

The  facts  admitted  in  the  pleadings  may  be  summarized  as 
follows : 

In  the  Crane  case: 

1.  Burials  have  been  prohibited  since  1850. 

2.  Burials  were  prohibited  by  ordinance  in  1868. 

3.  The  Crane  deed  of  1848  contained  restrictions  as  to  the 
use  of  the  land,  stating  that  it  should  be  used  for  the  sole  pur- 
pose of  a  "burying  ground,  for  the  use  of  said  town  of  Newark, 
and  for  no  other  purpose  whatever." 

4.  That  as  early  as  1850,  Cedar  Hill  Cemetery  was  used. 

5.  That  in  1868  and  1875  remains  were  ordered  removed  to 
Cedar  Hill. 

6.  That  the  school  board  instituted  proceedings  in  1882  to 
appropriate  said  land  for  school  purposes. 
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7.  That  fences  around  tlie  grave-yard  were  ordered  removed 
in  1S88. 

8.  An  ordinaDce  was  passed  by  the  counc^  to  establisli  a  hos- 
pital in  1905. 

9.  A  resolution  was  passed  by  the  council  ordering  that  the 
remaiaitig  bodies  and  the  tombetoaes  be  removed. 

10.  A  fouutain  and  other  structures  for  a  park  were 
erected  by  the  city. 

11.  Most  of  the  .bodies  iiad  been  buried  in  said  cemetery  prior 
to  1848. 

in  the  Burnette  case; 

1.  Burials  were  prohibited  as  early  as  1850. 

2.  Burials  were  prohibited  by  ordtnanite  in  1868. 

3.  The  premises  were  used  as  a  burial  place  from  1817  to 
1868. 

4.  Cedar  Hill  was  established  about  isr>0  and  has  ever  since 
been  continuously  used  &s  a  grave-yard. 

5.  Burials  in  said  cemetery  in  the  Burnette  lands  or  premises 
were  prohibited  in  1868. 

6.  All  remains  and  tombstones  were  ordered  removed  in 
1875. 

7.  Proceedings  of  the  board  of  education  to  appropriate  the 
premises  for  school  purposes  were  instituted  in  1882,  but  never 
completed. 

8.  The  fences  aroniid  said  cemetery  were  removed  in  1888. 

it.  Proceedings  were  had  by  council  to  appropriate  said  prem- 
ises for  a  hospital  site,  but  never  consummated. 

10.  A  fountain  and  other  structures  for  a  park  were  erected 
by  the  city  on  the  premises. 

It  is  unneccfMHiry  to  fro  into  detail  as  to  the  various  acts  and 
proceeding  had  by  the  town  of  Newark  with  reference  to  the 
lands  and  premise.!!  involved  in  these  suits.  Por  the  purposes 
of  this  opinion,  it  will  not  be  necessary  to  refer  to  the  facts, 
ordinances,  re^solutions  and  acts  of  the  town  of  Newai^,  further 
than  to  say  that  the  otiiy  deed  executed  was  the  Crane  deed,  of 
1848,  for  the  three-cornered  strip. 

At  the  January  term  of  the  court  of  common  pteas,  to-wit, 
January  25.  1912,  it  was  ordered,  adjudged  and  decreed,  among 
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other  things,  that  the  petitions  o£  the  plaintiffs  in  cases  numbered 
13789  and  13790  be,  and  the  same  were  dismissed. 

The  causes  came  into  this  court  on  appeal  from  the  court  of 
common  pleas.  They  have  been  ably  argued  by  conncit  on  both 
sides  by  briefs,  &a  well  as  by  oral  argument.  In  the  short  time 
this  court  has  had  to  consider  the  questions  involved,  and  to 
sasign  reasons  for  its  conclusion,  it  can  not  be  expected  that  we 
will  go  into  much  detail  in  stating  our  conclusions. 

By  the  deed  executed  in  1848,  by  Orane  and  wife  to  the  said 
town  of  Newark,  the  three -cornered  strip,  shown  by  the  plat, 
was  deeded  ' '  for  the  sole  purpose  of  a  burying  ground  and  for  no 
other  purpose  whatever."  This  conveyance  was  to  the  municipal 
corporation  of  the  town  of  Newark,  for  a  public  purpose,  namely : 
for  a  burial  ground,  and  for  no  other  purpose.  The  town  of 
Newark  abandoned  said  premises  as  a  burial  groond,  as  shown 
by  the  various  acts  of  the  municipality  and,  therefore,  the  title 
reverts  to  the  original  owners  or  their  heirs,  by  the  plain  terms 
of  the  deed. 

In  the  *aae  of  South  Park  Commissioners  v.  Montgomery 
Ward  <«  Company.  93  N.  E.,  910  (248  111.,  299),  it  was  held: 

"Where  an  owner  dedicates  land  to  the  public  for  a  particu- 
lar use,  specifying  the  use  and  imposing  restrictions,  if  the  dedi- 
cation is  accepted  the  land  can  not  be  applied  to  any  other  use 
or  the  restrictions  disregarded." 

In  the  case  of  Kansas  City  v.  Scarritt,  m  S.  W..  283  (169  Mo., 
471),  Syllabi  1  and  2  are  as  follows: 

"1,  A  square  was  marked  'donated  for  grave-yard,'  on 
an  original  plat  filed  by  the  owner  with  the  recorder  of  deeds. 
Pive  years  later  a  city  was  incorporated,  including  within  its 
limits  the  grave-yard.  Held-  That  the  legal  title  to  the  square 
remained  in  the  original  owners,  subject  to  the  use  of  the  pub- 
lic, for  the  purpose  of  dedication;  it  not  having  passed  to  the 
city  by  dedication,  as  the  latter  was  not  in  existence  at  that 
time. 

"2.  A  city  holding  land  as  trustee  for  the  use  of  the  public, 
as  a  cemetery,  can  not  at  the  same  time  hold  it  adversely  and 
for  its  own  benefit." 

Mayor,  etc..  of  City  of  Newark,  New  Jersey,  v.  Watson  et  al, 
56  N.  J.,  667  (29  Atl.,  487),  Syllabus  2r 
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"The  plaintiff,  a  municipal  corporation,  held  lands  under  a 
grant  from  the  proprietors  of  East  Jersey  for  burial  purposes, 
to  be  appropriated  for  no  other  use  or  uses  wbstooever.  An 
ordinance  of  the  mufucipallty  and  an  act  of  the  Legislature  pro- 
hibited the  use  of  such  lands  for  burial  purposes.  Held:  That 
the  title  to  the  lands  thereby  reverted  to  the  proprietors." 

In  the  case  of  Fulton  (Village),  Lessee  of,  v.  John  Mekren- 
feld,  8  0.  S.,  440,  we  find  the  following  citations: 

"Where  land  was  dedicated  to  the  city  of  Youi^stown  lor  a 
burying  ground,  and  the  city  council  of  Youngatown  subse- 
quently passed  an  ordinance  prohibiting  any  further  burials  in 
the  land  so  dedicated,  and  ordering  the  removal  of  the  remaina 
buried  therein,  the  ordiuanee  was  a  valid  exercise  of  the  police 
power  of  the  state  and  operated  as  a  complete  abandonment  of 
the  dedicated  use,  and  the  land  would  revert  to  the  original 
owner  or  his  heirs.  Young  v.  Commissioners,  7  0.  F,  D,,  171 
(51  Fed.  Hep.,  585,  591),  18112;  189;J,  Mahomng  Co.  {Vomrs.j 
V.  Young,  9  0.  b\  D.,  202,  20(i  (59  Fed.  Rep.,  96,  99;  8  C.  C.  A., 
140;  16  U.  S.  App.,  588). 

"When  the  property  is  no  longer  desired,  or  the  purpose  for 
which  it  was  dedicated  attainable,  it  will  revert  to  tte  dedica- 
tor."    76  0.  S.,  Railroad  Co.  v.  City,  at  page  504. 

"Upon  abandonment  by  a  town  of  the  public  purpose  of  a 
donation  of  the  lands,  the  property  reverts  to  the  original 
donors."  75- Miss.,  846;  Fatrkk  v.  Y.  M.  C.  A.,  120  Mich.,  185 
(79  N.  W.,  208). 

In  the  Crane  deed,  the  language  was:  "for  the  sole  purpose 
of  being  used  as  a  burying  ground  for  the  use  of  the  town  of 
Newark,  and  for  no  other  purpose  whatever." 

These  anthorities  make  it  clear  that  when  the  city  abau- 
doued  the  use  of  the  premises  conveyed  as  'a  burying  ground, 
and  attempted  to  divert  them,  first,  to  a  school  house  site,  later 
to  a  hospital  site,  and  afterwards  to  a  park,  the  title  revertrd  to 
the  heirs  of  Mrs.  Crane,  the  grantor. 

The  city  has,  by  its  own  unequivocal  acts,  abandoned  the  use 
and  conditions  specified  in  the  Crane  deed,  and  can  retain  the 
ground  for  no  other  purpose. 

The  Bumette  case : 

As  to  the  Bumette  case,  we  find:  That  the  fee  in  the  land 
in  this  case  never  passed  out  of  the  heirs  of  the  patentee.     It 
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has  always  beeu  in  them,  subject  merely  to  the  use  of  the  prem- 
ises as  a  cemetery ;  that  by  plain  a&d  unequivocal  ac-ts,  the  city 
has  abandoned  that  use^  that  the  premises  have  reverted  to  de- 
fendants free  from  the  dedicated  use. 

The  dedication  of  the  Burnette  tract,  in  case  No.  1300  (if 
there  was  a  dedication),  was  a  cummon  law  dedication,  and  its 
uae  was  merely  permissive  and  not  adverse.  When  these  grave- 
yard grounds  came  into  the  corporate  limits  of  the  town  of 
Newark,  it  had  no  title  and  no  other  possessory  rights.  The 
use  and  control  of  the  grounds  was  not  adverse  but  in  entire 
harmony  with  the  dedicated  use.  Hence,  its  use  did  not  start 
the  statute  of  limitations.  Nothing  but  an  open,  notorious,  vis- 
ible, hostile  and  inconsistent  act  of  possession  on  the  premises 
could  have  that  effect,  and  no  such  act  was  done,  or  is  claimed 
to  have  been  done. 

In  1888  the  city  took  the  fence  down,  threw  the  premises  open 
to  intruders  and  trespassers,  and  never  after  that  sought  to 
guard  or  j)rotect  the  grounds,  or  to  respect  their  character  and 
sacredness  as  a  burial  place.  This  was  an  ahandonment  of  the 
iledicated  use. 

Kansas  City  v.  Scarritt,  169  Mo.,  471  (69  S.  \V.,  283),  suiira'-. 
"That  a  city  may  acquire  title  to  land  under  the  statute  of 
limitations  by  such  adverse  possession  as  is  necessary  to  confer 
such  title  is  not  doubted;  but  the  very  foundation  elements  of 
adverse  possession  are  wanting  when  the  only  poaaeBsion  is  per- 
missive possession  for  a  dedicated  use.  And  of  course  while  the 
city  held  control  of  this  as  a  grave-yard,  the  defendants  could 
could  not  take  possession." 

Patrick  et  at  v.  Y.  -V.  C.  A.  of  Kalamazoo,  120  Mieh.,  185  (79 
N.  W.,  208). 
"A  common  law  dedication  does  not  convey  a  fee." 

Syllabus  6,  supra,  is  as  follows: 

"A  church  society,  having  accepted  lands  for  a  period  of  tiiii" 
under  a  common  law  dedication  to  its  use,  executed  a  quit-claim 
deed  to  a  certain  person  who  bad  previously  purchased  the  re- 
versionary interest  of  a  part  of  the  dedicator's  heirs,  and  who 
conveyed  the  land  to  a  Young  Men's  Christian  Association,  which 
built  a  -valuable  building  on  the  land. 
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"Held:  No  evidence  of  hostility  and  the  assei'tioa  of  an  ad- 
verse claim  entitling  the  association  to  claim  the  land  as  against 
the  dedicator 'a  other  heirs  b;  adverse  poasessioD." 

Syllabus  7: 

' '  After  a  church  society  had  erected  a  building  on  a  lot  dedi- 
cated to  the  use  of  one  of  the  first  four  religious  denomiuationa 
forming  a  society  in  the  town  and  ereetiag  a  building  on  the  lot, 
it  conveyed  the  lot  to  a  Young  Men's  Christian  Association, 
which  demolished  the  church  building  and  erected  a  building 
adapted  to  its  own  wants. 

"Held:  An  abandonment  of  the  use  for  which  the  lot  was 
dedicated,  entitling  the  holders  of  the  reversionary  interest  to  the 
lot." 

CampbeU  et  al  v.  City  of  Kansas,  13  S.  W.,  897  (102  Mo.,  326. 
343).    Syllabi,  1,  2,  3,  4  and  5  are  as  foUows: 

"1.  A  square  was  marked  'donated  for  grave-yard'  on  an 
original  plat,  not  assigned  or  acknowledged  by  the  proprietors  of 
a  town-site,  but  filed  with  the  recorder  of  titles  by  one  of  them, 
who  soon  after  used  it  at  a  public  sale  of  lots.  The  plat,  and  the 
use  of  the  land  for  interments  were  acquiesced  in  by  the  pro- 
prietors.    Held:    SufGcient  evidence   of   a   dedication   in   pats. 

"2.  The  donors  of  land  dedicated  to  a  city  for  a  grave-yard 
have,  while  the  public  use  lasts,  no  right  to  a  concurrent  posses- 
sion subject  to  a  reasonable  use  of  the  public,  and  can  not  main- 
tain ejectment  against  the  city  to  recover  such  a  possession. 

"'3.  Land  dedicated  to  a  city  for  a  cemetery,  which  has  no 
longer  tbe  character  and  name  of  a  grave-yard,  but  is  used  as  a 
public  park  reverts  to  the  donor,  who  may  recover  in  ejectment 
against  the  city,  which  in  defense  denies  the  abandonment. 

"4.  In  such  case,  the  question  will  not  be  considered  whether 
the  land  can  be  appropriated  and  used  for  other  charitable  pur- 
poses germane  to  the  original  one,  in  accordance  with  the  e<tui- 
table  doctrine  of  cy  pres. 

"5.  In  1857,  land  in  a  city,  dedicated  and  used  as  a  cemetery 
was  by  ordinance  'vacated  for  grave-yard  purposes. '  In  1866, 
the  council,  by  published  notice,  required  all  who  had  friends 
buried  there  to  remove  the  remains.  Many  removals  were  made, 
but  tbe  majority  of  the  remains  were  left  to  be  taken  away  by 
the  city.  In  1869  it  was  used  by  the  workhouse  force,  breaking 
rock.  In  1870,  earth  was  taken  from  it,  and  used  too  fill  a  street. 
In  1877,  the  city  engineer  was  instructed  by  ordinance  'to  grade 
the  old  grave-yard  and  get  it  into  ahape  for  a  public  park.' 
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■ '  This  was  done  the  next  year.  The  grading  went  below  all  the 
graves,  except,  perhaps,  a  few  in  the  lower  part,  on  which  four 
to  ten  feet  of  earth  were  placed.  Trees  were  planted,  grass 
grown,  and  walks  laid  out.  It  was  named  and  recognized  by  the 
city  as  a  park.  No  visible  grave  or  monument  remained.  Dur- 
ing the  final  grading,  in  1878,  the  removal  of  the  remains  ex- 
humed was  stopped,  and  the  bones  of  from  eleven  to  eighty-four 
bodies  were  reinterred,  in  small  boxes,  as  near  the  places  from 
which  taken  as  possible.  Small  stones,  bearing  numbers,  but  no 
names,  were  at  these  points  either  put  five  or  six  inches  under 
ground,  or  they  had  sunk  to  that  depth  at  the  time  of  the  trial, 
shortly  before  which  the  location  of  many  of  them  was  brought 
to  light  by  agents  of  the  city  by  'prospecting  through  the  park 
with  a  sharp  iron  rod.'  Held:  Sufficient  evidence  of  abandon- 
ment." 

Without  pursuing  the  discussion  further,  we  arc  of  the  opinion 
that  the  city  or  town  of  KewaA  has  no  rif,'ht,  title  or  interest  in 
these  premises,  in  either  case,  and  that  the  petitions  should  be 
and  they  are  dismissed,  at  the  costs  of  the  plaintiff. 

It  is  therefore  ordered  by  the  court  that  said  plsintilT  remove 
all  of  said  pipes,  poles,  electric  wires,  cement  walks,  and  the 
fountain  from  said  premises,  and  n'store  the  same  to  the  condi- 
tion that  they  were  in  before  such  pipes,  poles,  electric  wires, 
cement  walks  and  fountain  were  placed  tii  and  upon  said  prem- 
ises, and  that  the  same  be  done  within  six  months  from  the  date 
hereof. 

It  is  further  ordered  that  a  decree  be  drawn  in  aecordanee  with 
the  opinion  of  the  court  herein.     Exceptions. 

Motion  for  new  trial,  if  one  is  filed,  overruled.  Kxeeptions. 
Ten  days  allowed  for  finding  of  fact  Jind  eonelusions  of  law. 
Statutory  time  for  hill  of  exceptions. 
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ACTION  ACAMST  TDKBTOIL  COK-roiLATION  APTBIL  MLOCUD- 
mCS  IN  PIVOI.UNTA11.Y  BANKR-UPTCY  AKE  MCUN. 

Circalt  Court  of  Cuyahoga  County. 

The  SlTPEBIOB  CbOTHINQ  COMPANY  V,  ThE  AmDITR  BrOS. 

Company. 
Decided.  February  13,  1912. 

Bankruptcg — Invaluntari/  Proceedinga — Before  Adjudication  Bankrupt 
May  Maintain  8Mt. 

A  corporation  can  maintain  an  action  on  a  claim  due  It  after  proceed- 
ings In  Involuntary  bankruptcy  have  been  begun,  but  before  adjudi- 
cation and  appointment  of  a  trustee  therein. 

S.  A.  Orossner,  for  plaintiff  in  error. 
Emit  Joseph,  contra. 

NiMAN.  J.;  WiKcrr,  J.,  find  Marvin,  J.,  concur. 

The  sole  qucHtion  presented  to  this  court  on  the  argument  and 
by  brief  is  whether,  nfter  proeeedings  in  involuntary  bank- 
ruptcy have  been  begi>n  against  a  corporation,  but  before  ad- 
judication and  appointment  of  a  tniBtee  therein,  said  corpora- 
tion can  maintain  an  action  on  a  claim  due  it. 

We  do  not  think  this  fiiiestion  was  saved  on  the  record  in  this 
case.  It  is  not  raised  bj-  any  ajlegation  in  the  petition  or 
amended  answer,  nor  is  there  any  bill  of  exceptions  showing  the 
evidence  taken  on  the  trial,  so  that  we  do  not  know  that  it  was 
raised  in  the  evidence. 

Two  days  after  the  trial,  a  motion  for  a  new  trial  was  filed, 
jind  the  third  day  after  the  trial  a  motion  to  F«t  aside  the  judg- 
ment was  filed.  The  latter  motion  drives  three  alleged  reaoona 
for  setting  aside  the  judgment :  fii-st.  that  the  plaintiff  is  not  the 
real  party  in  interest;  second,  that  the  note  sued  on  had  been 
transferred  to  a  third  party,  and  third,  that  the  plaintiff  had 
either  filed  a  petition  in  hnnkniptey  or  been  declared  an  insol- 
vent under  the  laws  of  the  state  of  New  York,  and  so  could  not 
maintain  the  action. 
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Whether  e^'idenee  was  taken  on  the  motion  for  a  new  trial,  we 
do  not  know,  but  it  appears  that  evidence  was  taken  on  the  mo- 
tion to  set  aside  the  judgment. 

Said  motion  does  not  give  any  statutory  ground  for  setting 
aside  a  judgment;  it  states  certain  facts  whieh,  perhaps,  might 
have  been  raised  on  the  trial,  if  the  pleading  had  been  antended 
so  as  to  raise  issues  involved  in  these  facts. 

There  is  a  bill  of  exceptions,  certifying  that  on  the  motion 
to  vacate  the  judgment  an  agreed  statement  of  facts  was  used, 
bat  it  does  not  certify  that  said  agreed  statement  of  the  facts 
was  all  the  evidence  on  the  hearing  of  said  motion. 

In  this  state  of  the  recoid.  it  wou'd  seem  idle  to  try  to  an- 
swer the  question  submitted  on  the  hearing  in  this  case,  bat  we 
have  examined  the  Huthorities  cited  and  conclude  that  the  law 
is  correctly  stated  by  Bemington  in  his  valuable  work  on  Bank- 
ruptcy, in  Sections  1119.  1120,  1121,  1123,  as  follows: 

"The  subject  of  the  status  of  property  after  the  filing  of  the 
petition  is  one  upon  whieh  neither  the  law  itself  nor  the  de- 
cisions are  clear,  nor  always  consistent. 

"But  title  does  not  vest  until  the  trustee's  qualification;  mean- 
rt'bilo  in  law  the  title,  although  dpfea.<!ib]e,  remains  in  the  bank- 
rupt. 

"The  bankrupt  himself  is  a  i/unxj  trustee  of  the  property  and 
its  custodian  and  cnretakT  until  a  trustee,  receiver,  or  some 
other  officer  of  the  court  in  appointed. 

"In  the  meantime,  the  Iinrkrupt  bus  sufficient  title  to  main- 
tain suits  in  his  own  name,  at  any  rate  where  no  receiver  has 
been  appointed  or  where  title  and  not  merely  possessory  right 
i.i  esiientia!  tn  maintennnec  nf  the  suit." 

See  also  ffntirf  v,  llaiiumi  Co..  186  N.  T.,  58. 
The  trial  court  seems  to  have  followed  the  law  as  thus  enun- 
ciated, and  its  .iudgraent  i^  nPRrmed. 
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ACCEPTANCE  OT  BBQIUEST  NOT  A  BAIL  TO  CONTEST 
OF  THE  WIX. 

Court  of  Appeal!  for  Perry  County. 

Solomon  E.  Spanqler  v.  Jasper  C.  Bbare  et  al. 

.     Decided.  Hay  2.  1913. 

Wills — Hiffht  of  Lviiatee  to  Contest — Where  Beguext  Hat  Been  Received 
and  Aflervard  Returned — Charge  of  Covrt. 

The  acceptance  of  a  bequest  of  persanal  property  does  not  bled  the 
beneficiary  not  to  ronteet  tbe  will,  as  In  the  case  of  the  accep- 
tance of  real  property,  but  the  money  or  property  so  received  may 
be  returned  to  the  executor  and  the  legatee  left  free  to  contest 
the  will. 

D.  M.  Barr  and  T,  B.  Wiliiamsoii,  for  plaintiff  in  error. 
John  Ferguson  and  Stanley  B.  Crnr.  contra. 

By  the  Court  (Voobhees,  Shieijw  and  Powell.  JJ.) 

This  VA8  an  nctioD  commenced  in  the  court  of  common  ptesK 
by  the  plaintiff  in  error,  who  was  plaintiff  below,  against  the 
defendants  in  erroi-  to  set  aside  the  will  of  one  Emanuel  Beare. 
deceased,  which  before  that  time  had  been  admitted  (o  probate 
and  record  in  the  probate  court  of  this  connty. 

The  petition  wa»!  in  the  u^ual  form,  alleging  that  the  paper 
writing,  purporting  to  be  the  will  of  said  Emanuel  Beare,  de- 
ceased, and  which  had  been  admitted  to  probate  end  record  in 
said  probate  court  was  not  the  last  will  and  testament  of 
Emannel  Beare,  deceased,  withotit  speeifying  any  ground  or 
reason  why  the  same  was  not  such  last  will  and  testament. 

An  answer  was  filod,  denying  the  averments  of  the  petition, 
and  alleging  as  a  special  defense  that  by  the  terms  of  sneh 
will,  as  probated,  Solomon  E.  Spangler  was  given  a  legacy  of 
$4,000,  which  legacy,  with  its  accumulated  interest,  had  been  re- 
ceived by  him  from  the  defendant.  Jasper  C  Beare,  as  execntor 
of  the  will  of  said  Emanuel  Beare,  deneflsed,  and  who  had  there- 
upon receiped  for  the  same  in  full  settlpment  of  all  his  rights 
under  such  will  as  a  legatee. 
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To  this  answer  a  reply  aod  an  amended  and  a  suppteDientai 
reply  were  filed,  the  effect  of  which  was  to  tender  back  to  the 
said  executor  the  amount  of  money  reotived  by  the  plaintiff. 
who  admitted  its  receipt,  hut  who  claimed  that  such  acceptance 
was  procured  by  fraud  and  misrepresentation  of  the  other  de- 
fendants named  in  the  proceedings,  which  money,  however,  the 
executor  refnscd  to  receive,  when  the  anme  was  deposited  with 
the  clerfc  of  courts  as  a  tender  for  that  purpose. 

The  question  presented  to  the  .jury  for  determination  was 
whether  or  not  the  testator,  Emanuel  Beare,  had  executed  an- 
other and  Bubeequent  will  to  the  one  that  had  been  admitted  to 
probate,  by  the  terms  of  which  the  former  will  had  been  revoked, 
and  that  the  same  had  never  been  republished  as  and  for  his  Uat 
will,  and  the  same  was  therefore  void. 

Numerous  errors  as  to  the  admission  and  rejection  of  testi- 
mony were  insisted  upon  in  this  court.  Also  it  is  urged  that 
the  court  erred  in  its  charge  to  the  jnry.  hy  which  the  plaintiff 
was  prevented  from  having  a  fair  trial.  We  have  examined 
the  entire  record  with  reference  lo  the  assignmenta  of  error  pre- 
sented by  the  petition  in  error,  and  we  are  of  the  opinion  that 
in  the  charge  of  the  court  there  was  error  which  was  misleading 
to  the  jury  and  prejudicial  to  the  rights  of  the  plaintiflF  in  error. 
The  court  charged  in  substance,  and  it  is  to  be  found  on  page  7 
of  the  charge  or  145  of  the  bill  of  exceptions,  that  if  the  jury 
find  that  plaintiff  hail  accepted  the  $4,000,  and  that  such  ac- 
ceptance was  not  brought  about  by  fraud  and  misrepresentation 
of  the  executor  but  was  accepted  by  plaintiff  without  such  fraud 
and  misrepresentation  that  that  would  be  the  end  of  the  case. 
Further,  that  the  jur>-  need  not  go  into  any  further  queationn 
because  the  mere  acceptance  of  the  legacy  under  the  will  would 
hind  plaintiff  from  making  any  contest  in  the  court  of  common 
pleas  at  all.  This  court  is  of  the  opinion  that  this  proposition  Is 
not  the  law  in  Ohio  when  applied  to  a  legacy  or  gift  of  personal 
property,  but  ia  applicable  only  when  the  gift  or  device  is  a 
gift  of  real  estate.  We  are  of  the  opinion  that  such  acceptance 
of  a  legacy  could  be  revoked  and  the  money  returned,  where- 
upon the  rights  of  the  legatee  to  lonteat  the  will  would  stand 
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just  as  though  no  Buch  payment  had  ever  been  made  and  we 
think  that  this  chaise  is  such  error  that  the  judgmeDt  of  the 
coort  of  common  pleas  should  be  reversed. 

We  have  examined  the  whole  rscord  with  reference  to  the 
other  errors  assigned  and  we  find  that,  while  there  may  have 
been  other  errors,  yet  we  would  not  feel  called  upon  to  reverse 
the  judgment  upon  them  alone,  and  especially  as  the  one  speci- 
fied is  in  our  opinion  sufBcient  to  justify  a  reviewing  court  to 
reverse  such  judgment. 


DELAY  M  CONFIRMATION  NOT  FATAL  TO  PROCEUMNCS 
IN  FORECLOSURE. 

Court  of  Appeals  for  Hamilton  County. 

Julia  McQiu,  Walters  v.  Euil  Houberg-.  two  cases. 

Decided.  July  15,  1914. 

Judicial  Salet — Decree  for.  Doe*  Not  Become  Dormant — Procecdinct 
Ifot  Ajfected  J)v  Long  Delay  In  ConHnnaUon — Btatute  of  lAwtita- 
Mont  Not  Operative  at  to  Mortgaoei  in  Forec loMVT«—FOrmaltieM  in 
Attiimntent  of  a  Mortgage — JuritiictUtii  In  Appropriation  ProeeeS- 
ingt^Bectiona  8510  and  85^8. 

1.  A  decree  tor  sale  does  not  become  donnant,  and  a  plea  of  laches  on 

account  of  a  delay  of  fifteen  years  In  applying  for  confinnatlon  of 
a  sale  which  was  made  In  due  course  after  the  taking  ot  the  de- 
cree, does  not  He  In  the  mouth  of  the  debtor  who  had  blted  to 
satisfy  tbe  mortgage  and  who  raises  no  question  as  to  the  validity 
of  the  mortgage  or  the  regularity  of  the  proceedings  In  forecloanre 
with  the  exception  of  the  delay  In  confinnatlon. 

2.  A  plea  that  the  value  of  the  property  Involved  In  such  a  proceeding 

has  greatly  appreciated  since,  the  entering  of  tlie  decree  of  sale, 
la  of  no  avail  where  even  the  present  value  Is  Insufflclent  to 
satisfy  all  the  claims  against  It  and  leave  anything  over  for  the 
mortgagor. 

3.  The  bringing  of  euit  for  foreclosure  of  a  mortgage  stops  th«  run- 

ning of  the  statute  of  limitations  as  to  such  mortgage. 

4.  Grrors  will  not  be  deemed  prejudicial  where  their  avoidance  would 

not  have  changed  the  result  of  the  proceedings. 
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5.  The  BmendmeDt  of  Section  S546,  General  Code,  dlepenslng  wltli  wlt- 

nessea  and  an  achaow lodgment  to  the  aaslsDment  of  a  mortgage, 
does  not  go  to  the  extent  of  causing  the  aBslgament  to  carry  the 
legal  title  to  the  land  conveyed  by  the  mortgage,  but  to  vest  Utl<> 
the  provisions  of  Section  S610  must  still  be  obaerred. 

6.  Tbere  fs  nothing  in  the  statute  controtling  appropriation  proceed- 

ings which  gives  to  tbe  court  in  which  they  are  Instituted  Juris 
diction  over  the  property  to  be  condemned,  to  the  exclusion  of  the 
Jurisdiction  of  another  court  In  which  foreclosure  proceedings,  in- 
volving the  same  property,  have  been  previoaBly  commenced  anl 
sale  made  but  not  yet  confirmed. 

Prank  Woodward  and  Sunt,  Bennett  <£  Utter,  for  plaintiff  in 
error. 

John  E.  Fitzpatrick  and  Gideon  C.  Wilson,  eoDtra. 

JoNXB,  O.  B.,  J.;  Swing,  P.  J.,  and  Jones,  E.  H,,  J.,  concur. 

The  first  case  was  a  foreclosure  proceeding  below,  brought 
April  1,  1895,  by  William  ^l.  Rajusey,  a^  guardian  of  Leora  Mc- 
Cammou,  to  foreclose  u  second  mortgage,  recorded  August  12. 
1891,  for  $500,  and  for  the  sale  of  a  lot  on  the  west  side  of  Read- 
ing road  nortli  of  Burnet  aveoue  belonging  to  John  McUill. 
There  was  a  prior  mortgage  on  same  made  by  John  MeQill,  then 
unmarried,  to  John  Fraukenberger,  and  recorded  August  6, 1891, 
to  secure  a  note  for  |2,7()0  of  that  date  payable  in  three  years. 
This  loan  was  made  to  John  McGill  by  Emil  Ilombei^  who  fur- 
nished the  money  and  was  at  all  times  the  beneficial  owner  of  the 
note  and  mortgage.  John  Frankenberger  had  no  interest  there- 
in except  as  trustee  or  ageut  of  said  Homberg.  Said  Franken- 
berger  was  a  clerk  in  the  office  of  Louis  Reemelin,  who  was  the 
attorney  for  the  said  Homberg  in  the  preparation  of  said  mort- 
gage and  in  these  proceedings  up  to  the  time  of  his  death.  Said 
note  and  mortgage  were  endorsed  in  blank  by  said  Franken- 
berger  at  the  time  of  their  execution  and  were  theu  delivered 
to  said  lloniberg.  Some  time  after  the  record  of  these  two 
mortgages  John  MeGill  eouveyed  said  real  estate  by  deed  duly 
executed  and  delivered  to  his  "Wife  Julia  JIcGilK 

\a  this  suit  John  McQill  aud  Jntia  McGill,  his  wife  and  John 
Frankenberger  were  the  original  defendants  and  were  duh 
served  with  summons,  and  were  all  in  default  for  answer.     Wil- 
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Uam  yf.  Banasey,  who  had  been  appointed  as  guardian  of  Leora 
McCammon  to  succeed  her  former  gniudian,  William  M.  Ram- 
sey, deceased,  was  subetitQted  as  plaintiff  in  place  of  the  ori^al 
plaintiff. 

Lonia  Reemelin,  who  had  received  from  £mil  Homberg  said 
note  and  mortgage  executed  by  John  McQill  to  John  Franken- 
berger  and  endorsed  by  him  in  blank,  was  made  a  party  and 
filed  an  answer  setting  up  said  mortgage  and  asking  that  the 
same  be  declared  to  be  a  first  lien  on  said  real  estate  superior  to 
that  of  plaintiff,  and  that  it  be  ordered  first  paid  out  of  the  pro- 
ceeds of  said  sale. 

On  July  31,  1897,  a  decree  was  entered  finding  the  amount 
due  under  plaintiff's  note  and  mortgage  $606.66,  with  interest 
from  March  1,  1896.  and  orderii^  that  unless  said  amount  was 
paid  within  thirty  days  defendants'  equity  of  redemption 
should  be  cut  off  and  an  order  should  issue  for  the  sale  of  said 
real  estate  free  of  the  claims  of  all  parties  to  said  action;  and 
finding  that  the  mortgage  to  John  Fraokenberger  to  secure  a 
note  of  (2,700  recorded.  August  6,  1891,  was  a  valid,  subdst- 
ing  and  first  lien  upon  said  premises,  and  that  Ixtuis  Reemelin 
was  the  owner  and  holder  thereof. 

Defendants,  John  McGili  and  Julia  McOill,  having  failed 
to  pay  the  amount  so  found  due,  an  order  for  sale  was  issued 
September  8,  1897,  and  October  19,  1897,  a  return  on  same  was 
made  by  the  sheriff  showing  that  sale  had  been  duly  made  and 
the  real  estate  had  been  sold  to  Louis  Reemelin. 

No  further  step  was  taken  in  the  ease  until  December  20,  1912. 
when  Emil  Homberg  was  on  his  own  application  made  a  party 
and  given  leave  to  plead,  and  on  March  19,  1913,  filed  a  motion 
to  confirm  said  sale.  On  or  about  February  1,  1912,  liOuis 
Reemelin  died,  leaving  Evelyn  Reemelin  his  exMutriz  and  sole 
devisee.  On  June  21,  1913,  Emil  Homberg  filed  an  answer  and 
cross- pet  it  ion  alleging  that  Louis  Reemelin  in  his  lifetime,  sab- 
sequent  to  the  return  of  the  order  of  sale,  sold  and  assigned  to 
Emil  Homberg  said  note  and  mortgage  and  all  interest  in  said 
property,  and  prayed  for  a  confimation  of  sale  to  him  as  assignee 
of  the  purchaser.  On  the  same  day  the  death  of  Louis  Reeme- 
lin was  suggested   to  the  pourt  and  Evelyn  Reemelin,  his  eit- 
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ecQtriz,  was  made  part?  and  by  leave  filed  an  answer  alleging 
and  admitting  the  transfer  of  the  Frankenberger  note  and 
mortgage  by  Lonis  Reemelin  to  Ktnil  Homberger  and  disclaiming 
any  interest  adverse  to  Emil  Homberg.  Then  Emil  Homberg 
filed  a  motion  to  confirm  the  aale  and  distribute  the  proceeds. 

On  September  9,  1913,  Julia  McGill  Walters,  who  it  seems 
was  formerly  Julia  McOill,  filed  an  answer.  This  answer  was 
afterwards  on  motion  of  Homberg  stricken  From  the  files  and 
leave  was  refused  her  to  file  a  motion  to  set  aside  said  sale-,  and 
on  lieiiring  of  the  motion  of  Homberg  the  court  confirmpd  thi- 
sale  to  Emil  Homberg,  finding  that  tfae  property  has  been  bid 
in  at  sheriff's  sale  by  Lonia  Reemelin  for  the  purpose  of  protect- 
ing said  mortgage  claim  of  $2,700;  that  all  his  interests  had  been 
transfurrftl  to  Kmil  Homberg;  and  ordered  the  sheriff  to  con- 
vey the  property  so  sold  to  Emil  Homberg,  and  subrogated  said 
pnrcbaser  to  the  rights  of  all  parties  to  said  suit,  and  ordered 
the  proceeds,  $1,000,  distributed  by  paying  the  court  costs,  $74.- 
fi8,  and  paying  the  balance,  $925.32,  to  Kmil  Homberg  to  be  ap- 
plied as  R  credit  upon  his  mortgage  claim  which  was  then  found 
to  amount  to  $5,454;  and  found  that  the  mortgage  of  William 
M.  Ramsey,  guardian,  had  been  extinguished  by  proceedings 
nnil  sale  and  it  was  ordered  ennoeled.  Afterwards,  Julia  AIc- 
riill  Walters  filed  a  motion  to  set  aside  said  decree  and  for  a  new 
trial,  which  on  hearing  was  overruled. 

Tt  is  urged  by  the  plaintiff  in  error  that  it  was  error  for  the 
court  to  confirm  this  sale  after  the  lapse  of  so  long  a  time  after 
the  filing  of  the  petition  in  foreclosure;  that  the  delay  in  seek- 
ing confirmation  amounted  to  laches. 

She  stood  in  the  attitude  of  mortgagor,  admitting  in  her  an- 
swer the  making  and  entry  of  decree  of  foreclosure  and  sale,  and 
the  sale  of  the  premises  to  Jjouis  Reemelin,  but  sought  to  pre- 
vent confirmation  of  such  sale  in  favor  of  the  mortgagee,  but  not 
because  of  any  question  of  validity  of  the  mortgage.  She  ilid 
not  deny  that  the  mortgage  was  made  to  secure  a  bona  fide  loan 
whieh  had  never  been  repaid,  nnii  did  not  complain  of  any  ir- 
resndarities  in  the  proceedings. 

She  mined  a  qneetion  whether  Homberg  had  aci|nired  the  in- 
terests of  Rpcmelin  in  the  property.     Tt  could  not  be  material  to 
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her  whether  RMmelin  or  Komberg  had  become  the  owner  under 
the  purchase — that  was  a  (juestion  between  them.  Nor  was  it  ma- 
terial to  her  whether  the  money  bid  had  been  paid  into  the 
hands  of  the  aherifiF,  or  not.  That  concerned  the  sheriff  when  he 
made  his  return.  And  as  the  holder  of  the  mortgage  was  the 
distributee  of  the  fond,  less  only  the  coort  costs,  it  was  not 
necessary  to  pay  it  in  simply  to  haye  it  paid  back  again  (An- 
drews V.  Johns,  59  0.  S.,  65).  Her  chief  objection  was  that 
coniirmation  had  been  unusually  delayed.  Rhe  had  no  cause 
to  complain  of  this  delay,  as  she  was  herself  a  party  and  might 
at  any  time  have  taken  steps  to  move  the  court  to  action. 

Ramsey,  guardian,  after  sale,  finding  no  possible  proceeds  to 
])ay  his  claim  probably  lost  interest,  and  fieemelin  no  doubt  felt 
that  confirmation  could  be  had  whenever  the  opportunity  to  dis- 
pose of  the  property  might  arise.  There  were  none  others  in 
interest  to  complain,  as  the  defendants  apparently  had  no  rea- 
son to  press  the  matter. 

A  decree  of  sale  does  not  become  dormant  as  does  a  judgment 
where  execution  is  not  issued.  All  judicial  adea  in  this  state 
require  confirmation  by  the  court  before  they  can  be  completed. 
Beaumont  v.  Herrick,  24  0.  S..  445,  446. 

Tn  FoT  V.  Feeder,  28  O.  S..  181,  it  is  held : 

'The  benefit  of  the  rule  relating  to  lis  pendens  may  be  lost 
by  such  long  continued  inaction  as  amounts  to  gross  negligence 
in  the  party  prosecuting,  when  such  inaction  is  to  the  prejudice 
of  innocent  persons." 

But  the  court  in  its  opinion,  on  page  185,  uses  the  following 
language : 

"In  Hunter  v.  The  Earl  of  Hopetovm,  4  McQueen,  972,  this 
is  said :  '  A  suit,  though  asleep,  continues  in  pendente  till  dis- 
posed of,  and  the  parties  are  stiU  at  issue,  though  the  lis  may 
have  been  for  years  comatose.' 

"  'An  action  was  commenced  in  1845,  and  a  defense  lodged. 
In  1847,  the  proceedings  ceased,  and  the  action  became  dor- 
mant. Hold  (eighteen  years  afterward)  that  the  lis,  though 
still  asleep,  was  nevertheless  in  pendente,  and  liable  to  be  roused 
at  the  volition  of  either  party.'  But  in  this  case  no  rights  of 
third  parties  had  intervened  to  which  the  principle  of  Us  pen- 
dens could  apply.     The  remarks  of  the  court  applied  to  plaint- 
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iff  ami  defendant,  who  were  the  only  partiea  interested,  and, 
doubtless,  as  to  them  the  lis  may  be  pending  so  long  as  the  rights 
of  othera  are  not  affected  thereby." 

The  plea  of  laches  attempted  to  be  raised  below  by  plaintiff 
in  error,  was  not  made  on  behalf  of  an  innocent  person,  but 
was  made  by  one  who  bad  failed  to  keep  her  obligation  to  repuy 
the  loan  in  an  attempt  to  prevent  ita  collection  by  the  sale  of 
the  property  which  had  been  pledged  to  secure  it,  and  therefore 
had  no  merit  with  the  court.  She  said  that  the  city  of  Cin- 
cinnati had  acquired  rights  under  appropriation  proceedings, 
because  of  which  the  soperior  conrt  had  no  jurisdiction  to  con- 
tirm  said  sale.  She  showed  no  authority  to  represent  the  city, 
and  it  made  no  claim  on  its  own  behalf,  and  there  was  no  ques- 
tion as  between  the  city  and  Homberg  in  the  matter. 

She  said  that  the  property  had  appreciated  in  value  since  the 
sale.  That  might  be  to  her  advantage  if  only  this  apprecia- 
tion had  been  more  than  sufficient  to  pay  off  the  liens.  It  ap- 
peara  that  the  sheriff's  sale  was  for  $1,000  while  the  city  later 
iigreed  to  pay  $4,375  for  it;  but  after  deducting  the  taxes  and 
assessments  amounting  to  $2,195.9B  there  was  but  $2,179.04  for 
the  net  value,  while  the  original  loan  of  $2,700  had  not  been 
paid  in  any  part,  and  with  interest  added  the  court  found  then 
due  upon  it  $5,454;  so  there  could  be  no  possible  intorert  in  any  . 
balance  for  Julia  SFcQill  ^\'alters,  especially  when  the  second 
mortgage  to  Ramsey  found  in  1895  to  be  $606.66  would  also 
have  to  be  paid  out  of  the  proeeeds  before  she  would  receive 
anything  on  distribution,  if  the  sheriff  on  re-sale  could  have 
secured  the  amount  the  city  had  agreed  to  pay.  And  there 
was  no  attempt  made  to  show  that  the  volue  of  the  property 
was  beyond  that  agreed  upon  between  Komberg  and  the  city 
in  the  appropriation  proceedings. 

Afrs.  Walters,  however,  claimed  that  Homberg's  mortgaire 
had  become  unenforceable  because  of  the  fifteen  years'  statutp 
of  limitations.  That  could  not  be  possible  in  a  suit  where  the 
mortgage  itself  is  being  enforced.  The  bringing  of  the  action 
prevented  the  running  of  the  statute  until  that  action  is  finally 
concluded. 
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It  was  claimed  that  the  court  committed  error  in  itriking  Mrs. 
Walter's  answer  from  the  files.  She  liad  been  in  defaolt  from 
the  time  prior  to  July  6,  1897;  it  ia  a  matter  of  discretion  in 
the  court  whether  default  should  be  set  aside  and  leave  given 
to  file  an  answer.    Clark  v.  Clark,  20  O.  8.,  128. 

The  answer  admitted  the  judgment  and  the  decree  for  sale, 
and  the  sale  to  Reemelin.  It  undertook  to  set  out  reasons  why 
the  sale  should  not  be  confirmed  to  Homberg,  bat  stated  none 
why  it  should  not  be  confirmed  to  Reemelin.  All  of  the  proper 
matters  pleaded  therein  necessarily  were  considered  by  the 
court  in  determining  the  motion  of  Hombe^  to  confirm  the  sale. 
Her  answer  was  not  stricken  from  the  files  until  after  the  hear< 
ing  of  the  evidence  on  that  motion,  and  no  evidence  to  sustain 
its  allegations  was  offered  by  her.  In  our  opinion  it  waa  error 
in  the  court  below,  having  allowed  the  answer  to  be  filed,  to  or- 
der it  stricken  from  the  files,  and  also  to  refuse  counsel  for  Mrs. 
Walters  leave  to  cross-examine  witnesses.  It  was  not  error  to 
refuse  her  leave  to  file  a  motion  to  set  aside  the  sale,  as  that 
would  only  bring  the  same  questions  before  the  court  as  were 
necessary  to  be  considered  under  the  motion  to  confirm  on 
which  she  was  heard.  And  she  was  permitted  to  file  a  motion  to 
set  aside  the  decree  of  confirmation  and  for  a  new  trial,  and  to 
be  heard  upon  it,  thus  furnishing  au  opportunity  to  present  ail 
her  objections  to  the  court.  The  matters  set  up  in  her  answer, 
if  established,  did  not,  however,  furnish  sufficient  reasons  why 
the  sale  should  not  be  confirmed,  and  the  errors  above  men- 
tioned can  not  therefore  be  deemed  prejudicial,  especially  when 
Mrs.  Walters  could  have  prevented  the  confirmation  by  a  re- 
demption of  the  property  at  any  time  before  final  confirmation, 
and  she  made  no  offer  or  attempt  to  redeem. 

A  careful  examination  of  the  record  fails  to  disclose  any 
error  prejudicial  to  the  plaintiff  in  error,  and  the  judgment  will 
therefore  be  affirmed. 

The  second  ease  below  was  an  appropriation  proceeding 
brought  by  the  city,  in  which  the  same  lot  sold  on  foreclosure 
in  the  first  case  was  taken  by  the  city  for  park  purposes,  and  the 
question  arises,  upon  distribution,  of  the  amount   paid  into 
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court,  aa  to  the  value  of  the  property.  This  amoont  was  fixed  by 
the  verdict  of  a  jury  tmder  an  agreement  between  Homberg  and 
the  city,  and  waa  paid  into  court  under  the  proviBioiu  of  Section 
3686  of  the  General  Code,  and  the  fund  took  the  place  of  the 
property  to  be  contended  for  by  the  interpleadii^  of  the  ad- 
verse claimants  under  the  provisions  of  Section  3690,  General 
Code.  This  amount  was  $4,375,  out  of  which  was  paid  for 
taxes  an  asaesament  of  $2,195.96,  leaving  $2,179.01  for  distribu- 
tion. This  amount  was  claimed  hy  Hombei^  by  virtue  of  a 
mortgage  under  which  he  claimed  not  only  a  lien  but  also  a  right 
of  ejectment.  And  it  was  also  claimed  by  him  as  owner  of  the 
property  under  the  foreclosure  sale. 

Plaintiff  in  error,  on  the  other  hand,  contended  that  all 
••laims  under  the  mortgage  are  barred  by  the  fifteen  years  stat- 
ute of  limitations.  Section  11221,  General  Code,  and  because 
Homberg  was  not  named  as  the  original  mortgagee,  but  held  by 
assignment  not  witnessed  and  acknowledged,  that  he  had  no 
right  of  ejectment.  Therefore  while  she  admits  the  debt  was 
never  paid  she  claims  that  said  foreclosure  sale  not  having  been 
confirmed  until  after  the  bringing  of  the  appropriation  pro- 
ceedings, the  superior  court  was  without  power  to  confirm  said 
sale  and  the  lien  of  the  mortgage  had  become  barred  by  the 
statute  of  limitations  and  there  was  no  right  of  ejectment  be- 
(?ause  of  tbe  form  of  the  assignment. 

It  seems  to  have  been  conceded  by  counsel  that  if  there  had 
been  no  foreclosure  proceedings  and  the  mortgage  alone  was  to 
have  been  depended  on,  it  would  have  been  too  late  to  set  up  the 
mortgage  in  the  appropriation  proceedings  and  rely  upon  it, 
as  more  than  fifteen  years  had  transpired  since  the  last  payment 
on  the  note  (Kerr  v,  Lydecker,  51  0.  S.,  240).  And  under  the 
case  of  Doyle  v.  West,  60  0.  S.,  438,  even  if  the  finding  in  the 
superior  court  made  at  the  time  the  decree  of  sale  was  taken 
pould  be  alone  relied  upon,  and  subsequent  proceedings  were 
without  effect,  then  the  fifteen  year  statute  would  also  apply 
to  that. 

This  would  probably  be  true,  although  the  case  last  cited  has 
been  diatinguidied  in  the  case  of  Oraham  v.  Simon,  76  0.  S.,  77, 
where  it  is  held  that  an  action  upon  a  judgment  of  a  court  in 
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this  state  may  be  brought  at  any  time  within  twenty-one  yeare 
(Section  11648,  General  Code),  following  the  case  of  Tyler,  Exr., 
V.  Winslow,  15  0.  S,,  364. 

Bat  counsel  for  defendant  in  error  insist  that  Homberg  be- 
came vested  with  a  title  under  the  mortgage  to  Frankenberger, 
not  becanse  Frankenbei^r  was  a  mere  trustee  for  him  and  that 
the  mortgage  should  have  been  declared  to  be  his  property  from 
the  first,  but  by  reason  of  its  assignment  to  him,  and  because  by 
the  amendment  of  the  section  now  found  in  the  General  Code 
as  Section  8546,  that  the  assignment  of  a  mortgage  in  order  to 
vest  the  title  does  not  now  require  witnesses  and  acknowlei^- 
ment  but  carries  all  of  the  mortgagee's  interest  in  the  property 
and  land  including  the  legal  title  and  the  right  of  ejectment,  if 
such  assignment  conforms  to  the  terms  of  that  section;  and  hav- 
ing legal  title  that  he  would  therefore  be  entitled  to  bring  eject- 
ment for  posaeasion  of  the  property  within  the  twenty-one  year 
statute  of  limitations  under  the  case  of  Bradford  v.  Hale,  67  O. 
S.,  316. 

The  court  below  held  with  the  defendant  in  error  in  this  con- 
tention. 

We  do  not  believe  that  the  a^mendment  found  in  Section  8546 
of  the  General  Code  dispensing  with  witnesses  and  acknowledg- 
ment, can  be  construed  to  go  to  the  extent  of  holding  that  an 
assignment  under  ita  terms  will  carry  the  legal  title  to  the  land 
covered  by  a  mortgage.  The  positive  terms  of  Section  8510  re- 
quire that  the  conveyance  of  an  interest  in  real  property  most 
be  acknowledged  in  the  presence  of  two  witnesses.  A  convey- 
ance to  vest  a  title  in  a  mortgagee  sufficient  to  sustain  an  action 
for  ejectment  must  be  executed  in  accordance  with  the  require- 
ments of  this  sectaon. 

The  court  below  also  found  that  the  bringing  of  the  appropria- 
tion proceedings  by  the  city  under  the  powers  of  eminent  do- 
main had  some  over-riding  power  which  stopped  further  action 
on  the  part  of  the  superior  court  in  the  forecloanre  case,  and 
therefore  did  not  rely  upon  the  sale  and  its  eonSnnation  but 
rather  upon  the  right  of  ejectment  in  determining  that  Hom- 
berg was  entitled  to  receive  the  money  held  for  distribution. 
14  N.P.(N.S.).599;    15  N.P.(N.S.).  541, 
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We  find  nothing  in  the  atatates  controlling  appropriation  pro- 
ceedings that  would  give  the  court  in  which  they  are  instituted 
jurisdiction  over  property  to  be  condemned,  to  the  exclusion  of 
the  jurisdiction  of  another  court  in  which  foreclosure  proceed- 
ings, involving  the  same  property,  had  been  previously  com- 
menced and  sale  made  but  not  confirmed.  The  court  where 
jarisdiction  first  attached  could  proceed  to  final  judgment  con- 
firming such  sale,  and  such  confirmation  would  relate  back  to 
the  day  of  sale  and  pass  title  as  of  that  day.  Jashensky  v.  Vel- 
rath,  59  0.  S.,  540,  545;  Boyd  v,  Longworth,  11  Ohio,  236; 
Oviatt  V.  Brown,  14  Ohio,  286. 

The  fact  that  the  sale  had  not  been  actually  confirmed  in  the 
superior  court  when  Homberg  was  first  made  a  party  in  the  ap- 
propriation proceedings  does  not  change  the  rights  of  the  par- 
ties. The  city  dealt  with  him  as  the  real  party  in  interest  both 
in  fixing  the  value  of  the  property  and  in  the  litigation  to  deter- 
mine the  amount  of  the  assessment  charges  collectible,  and  made 
no  denial  aa  to  his  right  to  the  fund.  The  supplemental  plead- 
ings filed  by  him  setting  up  his  title  acquired  under  the  fore- 
closure sale,  take  the  place  of  bis  original  answer.  The  judg- 
ment in  the  foreclosure  proceedings,  and  Hombei^'s  title  there- 
under, can  not  he  collaterally  questioned  here  by  Mrs,  Walters. 
Sheldon  v.  Newton,  3  0.  S.,  494;  Hammond  v.  Davenport,  16  0. 
S.,  177.  181-183;  Railroad  Co.  v.  YUlage  of  Belle  Center,  48  0. 
R.  273;24Cye.,  73. 

Homberg,  as  the  owner  of  the  property  under  the  foreclosure 
sale,  is  entitled  to  its  proceeds  in  the  appropriation  proceedings, 
and  therefore  we  find  that  there  is  no  error  in  the  judgment  of 
the  court  of  common  pleas  in  awarding  the  fund  to  the  defend- 
ant in  error,  although  the  reasons  given  for  making  such  award 
do  not  meet  with  onr  approval. 

The  judment  of  the  court  below  is  affirmed. 
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PR-OPER.  TKST  AS  TO  THE  SUFflCIENCY  Ot  A  LOCAL 
OPTION  PETtnON. 

drcnit  Court  ot  Cnraboga  Countr. 

In  iSB  Petition  in  Favok  op  Phevbntinq  the  Sale  of 

INTOXIC.STING   lilQUORK  IN   A   RESIDENCE  DISTRICT. 

Decid«d,  February  13,  }«12. 

Retidence  DUtrict  Local  Option— BuSlciency  of  Petition — What  Elec- 
tion it  BtanOara  for  CoanMne  Hamet. 

The  Bufllcleacf  of  a  petltloa  In  favor  ot  prohibiting  tbe  sale  ol  Intoxi- 
cating liquors,  filed  under  favor  of  Section  6140,  Oenaral  Code,  ts 
to  be  JudHod  by  ttae  vote  cast  at  the  leat  r^ular  municipal  Section 
beld  before  the  petition  was  filed. 

.    Geo.  W.  Shaw,  for  plaintiff. 
G.  M.  Earkart,  contra. 

Winch,  J.;  Marvin,  J.,  and  Niman,  J.,  concur. 

The  question  presented  by  the  record  in  this  eaae  is  whether 
the  Bofficiency  of  a  petition  in  favor  of  prohibiting  the  sale  of 
intoxicating  liquora,  tiled  under  favor  of  Section  6140  of  the 
General  Code,  is  to  be  judged  by  the  vote  cast  at  the  last  regular 
municipal  election  held  before  the  petition  was  filed,  or  at  the 
last  regular  municipal  election  before  the  hearing  on  the  petition. 

It  appears  from  the  record  herein  that  the  petition  in  question 
was  filed  the  day  before  the  November  election  of  1911,  and 
contains  the  signatures  of  qualified  electors  not  less  in  number 
than  a  majority  of  the  vote  cast  in  November,  1909,  which  was 
the  last  regular  municipal  election  held  before  the  petition  was 
filed,  but  less  than  a  majority  of  the  vote  cast  in  Xovember, 
1911,  which  was  the  last  regular  municipal  election  held  be- 
fore the  hearing  on  the  sufficiency  of  the  petition. 

Section  6152  of  the  General  Code  undertakes  to  lay  down 
the  rule  on  this  subject,  but  it  is  not  Bpeciflc.    It  reads  as  fol-  ' 
lows: 

"Such  mayor  or  judge  shall  decide  whether  the  petitioners 
are   qualified   electors  in   the   residence  district   and   equal   in 
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number  a  majority  of  the  votes  east  in  such  i-eBidence  district 
at  the  last  regular  iiiuDieipal  election,"  etc. 

It  would  have  been  so  easy  to  have  said,  "at  the  last  regular 
municipal  election  held  before  the  petition  was  filed,"  or  "he- 
fore  the  hearing  on  the  petition  ia  had,"  that  one  natnrally 
wonders  that  the  Tiegislntnre  did  not  specify  which  election 
Khouid  be  looked  to  as  the  standard. 

This  looseness  of  expression,  however,  is  further  exemplified 
by  the  expression  "equal  in  number  a  mnjority,"  instead  of  "are 
not  less  in  number  than  a  majority"  and  "regular  municipal 
election,"  which  latter  phrase  has  been  held  to  be  indefinite  and 
include  either  a  geMprnl  or  special  election.  The  same  uncertain- 
ty of  expressions  run-s  to  anch  an  extent  through  all  the  sections  of 
the  code  regulating  residence  district  local  option,  that  no 
clear  light  is  thrown  upon  tlip  meaning  of  Section  6152  here 
niider  consideration,  by  any  other  section  of  the  law. 

We  are  remitted,  therefore,  to  a  general  consideration  of  the 
purpose  and  intent  of  the  law  as  a  whole. 

There  can  be  no  doubt  that  a  history  of  the  legislation  of 
this  state  on  the  liquor  <|uestion  shows  an  intention  of  the 
Legislature,  in  recent  yeiirs,  at  least,  to  permit  the, people  them- 
selves to  determine  whether  tliey  will  permit  or  prohibit  the 
sale  of  liquor  in  this  midst.  The  will  of  the  people  is  ordinarily 
(xpresBed  at  an  election,  and  r^o  we  had  at  firpt.  and  still  have, 
laws  providing  for  the  submission  of  these  questions  to  the 
people  at  an  election.  Then  this  Tncthod  of  registering  their 
will  by  petitions  was  adopted.  Can  it  he  considered  anything 
else  than  an  open  instead  of  a  secret  ballot  t  We  thiok  not. 
Only  qualified  electors  of  the  district  are  authorized  to  sign 
such  petition,  and  it  takes  a  majority  of  them  to  make  a  peti- 
tion sufficient. 

At  an  election  the  qualifications  of  voters  are  determined  when 
they  offer  their  ballots,  and  the  votes  are  canvassed  after  the 
polls  are  closed,  by  the  election  officers. 

Tn  the  case  of  these  petitions,  the  qualifications  of  the  signei-s 
are  determine*!  by  the  judge  or  nia.^or,  and  he  also  canvasses 
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the  vote,  tallTing  all  proper  s^natnres  to  the  petition  in  its 
favor  and  all  other  qnalified  eleHnrs  in  the  district  a^inst  it. 

The  analo^cy  to  an  election  is  so  complete  that,  without  fur- 
ther reference  to  othrr  sertions  throwing  a  side  lisht  npon  this 
analc^y,  we  hold  that  the  filing  of  the  petition  is  in  effect,  the 
casting  of  votes,  and  the  nnmher  voting  in  favor  of  the  qaestion 
snbmitted  by  the  petition,  as  shown  by  the  proper  signstnres 
thereto,  and  the  nnmher  voting  against  said  qaestion,  as  shown  by 
Knbtracting  the  number  of  snch  signatures  from  the  whole  num- 
ber of  qualified  voters  in  the  district,  measured  by  the  standard 
of  the  vote  at  the  last  miinieipsl  election  held  before  the  day  of 
filing  the  petition,  determines  the  question  thus  snbmitted  to  the 
people. 

If  this  theorj'  is  sound,  the  siifficierey  of  the  petition  de- 
pends upon  the  circumstances  existing  at  the  time  it  is  filed,  and 
can  not  he  affected  by  events  thereafter  occurring. 

It  follows  that  the  election  held  in  \ovember,  1311.  in  nowise 
affected  the  RnfflcieiiRV  of  the  petition  filed  the  day  before  said 
election. 

So  holding,  (he  judgment  is  affirmed. 


TUAL  FCm.  ASSAULT  TO  lOLL  AND  HAM. 

Circuit  Court  for  Lucas  Conotr- 
W.  D.  Cromlky  v.  ■St.\te  op  Ohio. 
Decided,  November  16,  1912. 
Criminal  Late— Defendant  Oharged  With  Aaiault  to  Kill,  to  Wowtd 
and  Mayhem — Charge  to  the  Jv,rt/~Omi»aion  of  the  Word  "Kot"— 
Verdict  Should  Retpond  to  the  Count*  Under  Which  DefendnM  it 
Trtetf— fleMonoWe  Doubt. 
1.  It  1b  reversible  error  to  state  a  proposition  of  law  Incorractly  In 
the  cbarge  to  tbe  Jury  by  leaving  out  one  material  element,  not- 
wlthBtandlng  the   same   propoaltlon    was   correctly   at&ted    In    an 
earlier  part  of  the  cliarBe. 
2-  It    IB    also    error    to    w    charge    the    Jury    SB    to    aothorlre    them 
to  return  t  verdict  of  fullty  "under  the  third  count  of  the  indict- 
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ment  If  tbey  should  And  elmply  that  the  defeodaat  made  tbe  ns- 
snult  with  a  dangerous  Inutruitient,"  when  the  third  count  or 
the  Indictment  rontalDed  no  charge  of  assault  made  with  a  danger- 
ous Instrument, 
jt.  To  charge  a  Jury  that  "It  you  can  say  that  yon  have  an  abiding  con- 
viction ot  defendant's  guilt,  then  you  are  satisfied  beyond  a  rea- 
sonable doubt,"  Is  error  lor  the  reason  that  the  statement  does 
not  contain  all  the  requirements  as  to  tbe  degree  of  evidence  nec- 
essar.v  to  satury  the  mind  beyond  a  reasonable  doubt. 

C.  W.  Meek,  Byron  F.  Ritchie  and  Ralph  Emery,  for  plaintiff 
in  error. 

n.  C.  Webster,  Proseeuting  Attorney,  and  A.  F.  Connolly,  for 
state. 

Richards,  J.;  Wildman,  J.,  and  Kinkade,  J.,  concur. 

Error  to  Court  of  Common  Pleas  of  Lucas  County. 

The  plaintiff  in  error  was  indicted  at  the  September  term, 
1!)11.  the  indictment  containing  three  counts.  The  first  count 
charged  him  with  an  asHauH  with  intent  to  kill  one  Rezin  Orr; 
the  second  count  with  intent  to  wound  said  Re/in  Orr,  and  the 
third  count  contained  a  chaise  of  mayliem  committed  on  said 
Rezin  Orr. 

The  prosecuting  attorney  on  the  trial  in  the  court  of  common 
pleas  elected  to  proceed  upon  the  first  and  third  counts  and  the 
jury  returned  a  verdict  of  guilty  on  the  third  count  contained 
in  the  indictment.  Upon  that  verdict  tiie  defendant  was  sen- 
tenced to  the  penitentiary. 

Xumerous  errors  are  assigned  in  this  court  for  which  it  is  con- 
tended the  judgment  of  the  court  helow  should  be  reversed. 
Among  other  errors  insisted  upon  by  counsel  are  those  relating 
to  the  charge  of  the  court  a.s  given  to  the  jury.  During  the 
cour.se  of  the  charge  the  trial  judge  properly  stated  to  the  jury 
the  essential  elements  constituting  the  crime  of  mayhem  as 
charged  in  the  third  count  in  the  indictment,  and  among  others, 
that  before  the  jury  returned  a  verdict  of  guilty  under  that  count, 
they  must  find  from  the  evidence,  beyond  a  reasonable  doubt, 
that  the  left  eye  of  the  complaining  witness,  Rezin  Orr,  was  de- 
stroyed or  put  out  as  n  result  of  the  claimed  assanlt.   Elsewhere 
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in  the  charge  the  trial  judge  again  recurs  to  the  eleinenU 
necessary  to  constitute  this  crime  and  undertakes  to  re-state 
them,  and  in  this  re-statement  he  omits  the  requirement  that  tho 
burden  resta  upon  the  state  in  order  to  juKtify  a  conviction  under 
the  third  count  to  satisfy  the  jury  beyond  a  reasonable  doubt  that 
an  eye  of  said  Rezin  Orr  was  destroyed  or  put  out.  The  court 
in  the  concluding  portion  of  this  re-statement  says  to  the  jury, 
"Unless  you  find,  and  before  3'ou  can  find  a  verdict  against  the 
defendant  on  this  count  in  the  indictment,  you  must  find  these 
facts  established  to  your  satisfaction  beyond  a  reasonable  doubt 
by  the  evidence."  By  so  stating,  the  trial  judge  thus  emphasized 
the  essential  facts  as  just  recited  by  him,  which  recital  omitted 
the  fact  already  stated.  In  view  of  this  state  of  the  ehar^, 
the  jury  may  have  concluded  that  it  was  unnecessary,  in  order 
to  justify  a  conviction  under  the  third  count  in  the  indictment. 
that  they  should  find  that  an  eye  of  the  complaining  witness  had 
been  destroyed  or  pnt  ont. 

The  indictment  is  returned  under  Section  12416,  General 
Code,  which  refiuires  that  before  the  defendant  can  justly  be 
convicted  of  the  particular  oifense  set  forth  in  the  third  eonnt 
of  the  indictment,  the  eye  must  be  put  ont  or  destroyed.  The 
evidence  in  the  case  wa.s  of  such  character  that  it  became 
important  for  the  jury  to  determine,  as  one  of  the  essential 
elements  of  the  crime,  the  averment  <-ontained  in  the  indict- 
ment which  was  omitted  in  the  re-statement  made  by  the  trial 
jndge. 

I  call  attention  tu  two  cases  which  shed  light  upon  the  ques- 
tion under  consideration :  Northern  Ohio  Ry.  Co.  v.  Righy,  69 
0.  S.,  184,  191 ;  Railway  Co.  v.  fryc.  80  0.  S.,  289,  298. 

In  each  of  these  cases  the  correct  proposition  of  law  had  been 
given  to  the  jury  in  charge,  but  elsewhere  in  the  char^  the  law 
was  improperly  stated.  Under  that  state  of  tlie  case  the  Supreme 
Court  say  on  page  238  of  the  case  last  cited  that  it  is  impossible 
for  the  court  to  detennine  which  of  the  instructions  the  jury  fol- 
lowed, and  that  the  court  can  not  assume  that  the  jury  select- 
ed the  one  statement  which  was  substantially  correct  and  re- 
jected the  other  statements  which  were  erroneous,  and  that  under 
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such  cireamstances  the  rule  that  error  without  prejudice  is  not 
ground  for  reversal  can  have  no  application. 

We  conclude  that  the  charge  is  erroneous  in  thus  re-stating  the 
elements  and  leaving  out  one  material  element  as  contained  in 
this  chai^. 

The  court  further  charging  the  jury  gives  this  proposition:  . 

"Before  they  can  find  the  defendant  guilty  under  the  third 
count  of  this  indictment,  they  must  be  satisfiRd  beyond  a  reason- 
able doubt  from  the  evidence  that  the  defendant,  if  he  did  make 
thia  assault,  made  it  with  the  malicious  intent  to  maim  or  dis- 
figure the  said  Reztn  Orr,  or  that  he  made  it  with  a  dangerous  in- 
strument,— ^that  he  did  make  the  assault  with  a  dangerous  in- 
strument. ' ' 

The  language  is  subject  to  the  infirmity  of  the  earlier  part  of 
the  charge  to  which  reference  has  been  made,  and  also  to  the 
further  objection  that  it  apparently  authorized  the  jury  to  re- 
turn a  verdict  of  guilty  under  the  third  eount  of  the  indictment 
if  they  should  find  simply  that  defenditnt  made  the  assault 
with  a  dangerous  instrument,  wherpas  the  third  count  of  the 
indictment  contains  no  charge  of  an  assault  made  with  a  danger- 
ous instrument,  and  we  therefore  hold  that  Ibis  proposition  of 
law  in  view  of  the  lanfmage  in  the  indictment  is  erroneous. 

The  court  in  definincr  reasonable  doubt  uses  some  language, 
doubtless  inadvertently,  to  which  we  think  it  important  that 
attention  should  be  called.  He  said  to  the  jury  "This  doubt 
should  not  he  sneculative  or  imaginative  nor  be  based  on  con- 
jectnre  or  fancies;  it  arises,  or  may  arise  from  that  state  of  the 
proof  which,  after  you  have  considered  and  compared  all  the 
evidence,  and  having  in  mind  the  presumption  of  defendant'.-! 
innocence,  leaves  your  minds  in  that  condition  that  you  can  say 
that  you  have  an  abiding  conviction  to  a  moral  certainty  of 
defendant's  guilt."  By  omitting  the  word  "not"  after  the 
word  "can"  and  in  front  of  the  word  "say,"  the  court  states  to 
the  jury  the  opposite  of  the  proposition  which  he  doubtless  in-, 
tended  to  give  in  the  chaise.  The  charge  should  have  stated 
in  substance  that  under  the  circumstances  stated  the  doubt  would 
arise  if  the  minds  of  the  jurj-  were  left  in  such  condition  that 
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they  could  not  say  thpy  liad  an  abiding  conviction  to  a  moral 
certainty  of  defendant's  jtiiilt.  The  language  used  by  the  court 
is,  \iith  the  correction  smrgestcd,  sulistantially  the  same  as  was 
used  in  the  charge  as  found  in  Cammomvcallh  v.  Webster. 
5  Gush.,  295,  820,  cited  with  apni-oval  in  Morgnn  v.  State,  4? 
0.  St.,  371,  and  particularly  pace  ;J7S.  See  also  Clark  v.  State- 
12th  Ohio,  483,  and  pnrticuliirly  page  496. 

The  trial  judge  stated  to  the  jury  further  as  follows:  "If  you 
can  say  that  you  have  an  ahidiuR  ranvietion  of  defendant's 
guilt,  then  you  are  satisfied  beyond  a  reasonable  doubt."  This 
statement  contained  in  two  line.s  in  effect  justifies  a  verdict  of 
guilty  so  far  as  the  dcfirce  of  evidence  13  concerned  if  the  jurj' 
have  an  abiding  conviction  of  the  defendant's  guilt.  We  think 
the  language  is  not  suificiently  clear  and  does  not  contain  all  the 
requirements  relating  to  the  degree  of  evidence  that  are  necessary 
in  defining  a  reasonable  doubt. 

The  verdict  returned  by  the  jury  in  this  case  specifically  find* 
the  defendant  guilty  as  charired  in  the  third  count  of  the  indict- 
ment, without  making  any  reference  to  the  first  count.  The 
case  was  submitted  to  the  jury  upon  both  the  first  and  third 
counts  and  proper  prncticc  would  require  that  the  verdict  should 
respond  to  the  issues  niailc  on  both  the  first  and  third  counts  of 
the  indictment,  ^yihl,n  v.  Slate.  2(1  Ohio.  26;  -tacUxon  v.  Slat< . 
39  0.  S.,  37. 

We  have  examined  the  evidence  contained  in  the  bill  but  as 
the  case  will  have  to  be  reversed  and  remanded  for  a  new  trial, 
we  refrain  from  passing  upon  the  weight  of  the  evidence. 

Judgment  reversed  and  cause  remanded  for  a  new  trial. 


COUBT  OF  APPEALS. 


Preble  Cottntr. 


ASSUMPTION  or  RISK  UNDXR.  THB  FEDERAL  EMPLOYERS' 
UABO-ITY  ACT. 

CouK  of  Appeals  for  Preble  Conotr. 

Thb  Dayton  &  Union  Rah^wat  Company  v.  Edwabd 

C.    BUNGEB.* 

Decided,  June  1,  1914. 

Railtoav* — Injurv   to  Engine/tr  EmpUn/ed   In  Interstate  Oommerce— 

From  a  Defect  of  WMch  Be  Bad  Knowledge — Clicrge  of  Court  a* 

to  Attumption  of  RitK 
The  common  law  doctrine  of  aflsnmptlon  of  risk  remains  In  force 

under  the  federal  employers'  llabnity  act,  except  as  provided  In 

Section  4  of  said  act 

Error  to  the  Court  of  Common  Plefia  of  Preble  Comity. 

if.  R.  Watte,  Nevin  *  Kalbfus  and  FUher  <ft  Crisler,  for 
plaintiff  in  error,  cited  and  commented  on  the  following  cases : 

Bowers  v.  Ry.  Co.,  10  Ga.  App.,  367 ;  Hall  v.  R.  R.  Co:,  169 
111.  App.,  12,  17-19;  Barker  v.  Kansas  City,  etc.  Ry.  Co.,  129 
Pac.  Rep.,  1151 ;  Preemari  v.  Powell,  144  S.  W.,  1033;  Neal  t. 
Idaho  R.  R.  Co..  125  Pac.  Rep.,  331  j  Seaboard  Air  Line  Ry.  v. 
James  T.  Horton,  decideil  April  27th,  1914,  XI  S.  Snpreme  Court. 

Matthews  <0  Matthews  and  Reisingcr  &  Rminger,  for  defend- 
ant in  error,  cited;' 

Philadelphia  &  Atlantic  Ry.  Co.  v.  Tueher,  35  App.  Cases, 
Dist.  of  Columbia,  p.  123 :  "Wright  v.  T.  &  M.  Valley  Ry.  Co.,  197 
Fed.,  94 ;  Deatley  v.  C.  &  0.  Ry.  Co..  201  Fed.,  591 ;  Northern 
Pacific  Ry.  Co.  v.  Mearkel.  198  Fed.,  p.  1 ;  Doherty  on  Liability 
of  Railroads  to  Interstate  Employeea. 

This  is  a  suit  for  damages  on  account  of  personal  injuries. 
The  defendant  in  error  was  an  engineer  in  the  employ  of  the 
plaintiff  in  error  company  and  had  been  in  the  employ  of  said 
company  for  about  six  years-,  three  years  of  said  time  as  fireman 

•Reversing  Bvnger  v.  D.  d  U.  Ralhcoy  Co..  14  NJ>.<N.  B.l,  487. 
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and  about  three  years  aa  engineer.  He  receiyed  the  injarien 
complained  oE  while  he  was  acting  iu  hia  capacity  as  engineer 
for  the  plaintiff  in  error  eoinpany  hauling  a  freight  train  and 
being  at  the  time  engaged  in  interstate  eonunerce. 

Plaintiff  in  error  in  its  answer  (as  defendant  in  the  conrt 
below),  set  ap  as  a  third  defense  the  fact  that  the  defendant  in 
error  (plaintiff  below)  well  knew  of  the  defects  of  which  he 
complained  and  that  he  had  known  of  them  for  8  long  time  prior 
to  the  accident,  and  that  he,  therefore,  in  doii^  as  he  did,  with 
knowledge  of  such  defect,  assumed  all  the  risks  arising  from  the 
acts  of  the  defendant  of  which  he  complained.  The  defendant 
in  error  demurred  in  the  court  below  to  this  third  defense,  and 
the  common  pleas  court  sustained  said  demurrer  on  the  ground 
that  under  the  federal  employers'  liability  aet  of  April  22,  1908 
(35  U.  S.  Stat,  at  Large,  65,  Chap.  149;  Supplement  to  Compiled 
Statutes,  1911,  page  1322),  the  defense  of  the  assumption  of  risk 
had  been  entirely  abolished  and  pould  no  longer  be  pleaded.  It 
was  admitted  that  the  said  federal  employers*  liability  act  con- 
trolled this  case,  and  also,  that  there  was  no  violation  of  the 
federal  safety  appliance  aet. 

Upon  trial  a  verdict  was  rendered  in  favor  of  the  defendant  in 
error,  motion  for  a  new  trial  argued  and  overruled,  and  the  <j3se 
taken  on  error  to  the  court  of  appeals. 

At  the  close  of  the  evidence,  and  before  argument,  plaintiff 
in  error  submitted  a  number  of  special  charges  to  the  common 
pleas  court,  some  of  which  were  refused ;  apiong  others  refused 
were  the  following; 

Special  Charge  No.  14:  "I  charge  you  as  the  law  that  the 
plaintiff  can  not  recover  from  the  defendant  on  account  of  his 
injuries  if  you  find  from  the  evidence  that  the  defects  of  which 
he  complains  were  known  to  the  plaintiff,  no  matter  how  negli- 
gent the  defendant  may  have  been.  Under  these  circumstances 
the  plaintiff  assumes  the  risk  and  if  injured  can  not  recover.' 

Special  Charge  No.  18:  "I  charge  you  that  an  employee  s^.- 
snmes  the  risk  of  the  ordinary  dangers  of  his  occupation  prd 
also  those  risks  which  are  known  to  hiin  or  are  so  clearly  rb- 
servable.  that  he  may  be  presumed  to  know  them.  And  so  if 
you  find  f torn  aH  the  evidence  in  this  case  that  the  plaintiff  v:.8 
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was  injured  while  in  the  discbarge  of  a  duty  involvicg  the  ordi- 
nary dangers  o£  his  ocenpation,  or  if  in  the  discharge  of  that 
duty  he  voluntarily  placed  himself  in  a  position  of  danger  whiiih 
was  known  to  him  or  which  was  clearly  observable  by  him,  or  in 
the  exercise  of  ordinary  care  should  have  been  clearly  observable 
by  him,  he  assumes  the  risk  of  his  act  and  can  not  recover  dam- 
ages from  the  defendant." 

Febnedino,  J.;  Allread,  J.,  and  Eunele,  J.,  concur. 

This  action  was  brought  under  the  federal  employers*  liability 
act  of  1908.  The  federal  safety  appliance  act  contemplated  by 
Section  4  of  the  federal  employers'  liability  aet  had  not  become 
effective  at  the  time  of  the  injury  complained  of.  The  trial  court 
adopted  the  view  that  the  common  law  defense  of  assumption 
of  risk  was  abolished  by  Section  1  of  the  federal  employers!  lia- 
bility act  Accordingly,  the  demurrer  was  sustained  to  the  third 
defense  embodying  auch  defense,  aod  such  defense  was  not 
allowed  to  be  considered  in  favor  of  the  railway  company  during 
the  conduct  of  the  trial. 

If  we  were  called  upon  originally  to  construe  Section  1  of  the 
federal  employers'  liability  act  we  would  strongly  be  inclined  to 
hold  the  same  view ;  but  since  the  case  has  come  into  this  court 
the  Supreme  Court  of  the  United  States,  which  is  the  highest 
authority  upon  the  federal  question  involved  here,  has  author- 
itatively decided  that  the  common  law  doctrine  of  assumption 
of  risk  remains  in  force  except  as  provided  in  Section  4  of  the 
federal  employers'  liability  act.  TIpon  the  authority  therefore  of 
The  Seaboard  Air  Line.  Railway  Company  v,  James  T.  Eorton, 
decided  April  27th,  1914,  by  the  Supreme  Court  of  the  United 
States,  we  hold  that  the  trial  court  erred  in  sustaining  said  de- 
murrer to  the  third  defense. 

We  are  also  of  the  opinion  that  the  trial  court  erred  in  its 
refusal  to  give  charges  Xos.  14  and  18,  requested  to  be  given  to 
the  jury  before  argument  hy  the  defendant,  to  which  refusal 
proper  exceptions  were  noted. 

The  judgment  of  the  common  pleas  court  is,  therefore,  re- 
versed and  the  cause  is  remanded  to  that  court  with  instructions 
to  overmle  the  demurrer  to  the  third  defense  of  the  answer,  and 
for  farther  proceedings. 
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SALE  m  rORECLOSURX  UNDBK.  JVDGMMMT  FOR  AN 
EXCESSIVE  AMOUNT. 

Circuit  Court  ot  Cuyahoga  Connty. 

Anna  V.  KuzEL  et  al  v.  The  Citizens  Savinos  & 
Teust  Company  et  al. 
Decided,  February  13, 1912. 

ForecUUwe  of  Mortgage — Amount  Founil  Due  BxctiHve,  But  Fore- 
ctoaure  Bate  Bealizea  Only  Enough  to  Batitfj/  A.mount  Oonfetaeiij/ 
Due — Security  for  Joint  IndebledneM,  but  Personal  LtabUitp  In- 
dividual, 

1.  Though  a  decree  In  foreclosure  may  be  Tor  more  than  was  lawfully 

due  the  plaintiff,  U  the  sale  thereunder  produces  only  enough  to 
satisfy  the  amount  confessedly  due  on  the  mortgage,  the  sale  will 
not  be  set  aside,  for  in  such  case,  under  Section  11702,  Genera] 
Code,  the  Judgment  creditor  is  required  to  make  restitution  only 
of  the  amount  for  which  the  mortgaged  lands  were  sold,  with  In- 
terest, and  that  amount,  at  least,  is  confessedly  due  the  mor^agor. 

2,  Husband  and  wife  being  jointly  Indebted  to  a  bank  in  the  s'jm  ot 

|2,100  snd  the  husband  IndiTidually  Indebted  to  it  In  tbe  avm  ot 
|I0,314.G2,  the  bank  demanded  of  the  husband  that  he  give  security 
tor  the  liabilities  of  himself  and  wife  suggesting  "that  If  he  could 
Dot  pay,  he  and  his  wife  give  a  mortgage"  on  certain  premises 
ovned  by  them,  whereupon  they  Jointly  executed  a  new  note  for 
110,000  and  a  mortgage  securing  the  same  and  delivered  them  to 
the  bank,  the  amount  ot  the  new  note  being  fixed  at  the  estimated 
value  of  their  equity  in  the  property,  there  being  a  prior  mortgage 
on  It;  Held:  The  mortgage  secures  the  Joint  Indebtedness  of  hus- 
band and  wife  and  Individual  Indebtednesa  of  the  husband,  but  the 
wife  did  not,  by  the  transaction,  increase  her  personal  liability  to 
the  bank. 

A.  A.  cfe  A.  H.  Bemis,  for  plaintifife  io  error. 
W.  J.  O'fieil,  contra. 

NiMAN,  J. ;  Winch,  J.,  and  Marvin.  J.,  concur. 

This  proceeding  in  error  is  brought  to  reverse  the  jndgment 
of  the  court  of  cotnmcu  pleas  rendered  in  an  action  in  that  conrt 
in  which  the  defendant  in  error,  the  Citizens  Savings  &  Tnuit 
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Compaiij',  was  plaintiff,  and  the  plaintififs  in  error,  Adds  V. 
Kuzel  and  Joseph  H.  Kuzel,  and  the  defendant  in  error,  Harriet 
M,  Ellsworth,  were  defendants.  Unless  otherwise  indicated,  the 
parties  will  be  referred  to  in  the  relation  which  they  stood  in 
the  original  action. 

The  action  below  wai*  one  for  the  foreclosure  of  a  mortgftge. 
The  defendant,  Harriet  M.  Elsworth  was  a  lienholder,  whose 
rights  are  not  attacked  and  against  whom  no  relief  is  sought 
in  this  proceeding. 

The  findings  of  fact  and  conclusions  of  law  made  by  the  coart 
of  common  pleas  are  before  us,  and  by  reference  to  these  it  ap- 
pears that  On  the  14th  day  of  September,  1907,  the  defendants, 
Anna  V.  Kuzel  and  Joseph  11.  Kuzel,  were  legally  indebted  to 
the  Dime  Savings  &  Banking  Company  for  two  joint  and  several 
overdue  promissory  notc«,  one  for  $1,600,  with  certain  interest 
thereon,  and  the  other  for  S'WO,  with  certain  interest  thereon, 
both  payable  to  the  order  of  the  Dime  Savintrs  &  Banking  Com- 
pany; that  the  consideration  for  said  notes  was  money  loaned 
to  said  defendants  in  the  same  amounts  as  the  face  of  said 
notes;  that  at  the  s^ame  time,  the  defendant,  Joseph  IT.  Kuzel, 
was  also  indebted  to  said  the  Dime  Savings  &  Banking  Company, 
either  primarily  or  sceondnrily,  upon  numerous  items  of  in- 
debtedness ns.sri'gating  $10,.114.52:  that  on  and  prior  to  said 
I4th  (lay  of  September,  1907,  snid  the  Dime  Savings  &  Banking 
Company  was  ensrasied  in  tho  banking  business  in  the  city  of 
Cleveland,  and  was  at  that  time  in  danger  of  being  thrown  into 
liquidation  hy  reason  of  outstanding  oblisrntions  which  it  was 
unable  to  pay,  and  that  several  officprs  of  said  company,  in- 
cluding the  defendant.  Joseph  IT.  Kuzel.  were  heavily  indebted 
to  said  company;  that  at  that  time  paid  defendant,  Joseph  TI. 
Kuzel.  was  the  assistant  treasurer  of  snid  company;  that  on 
and  shortly  prior  to  said  14th  day  of  September,  l!)f)7,  the  duly 
authorized  officers  of  snid  eompany  demanded  of  said  defendant, 
Joseph  II.  Kuzel,  that  the  obligations  of  himself  and  said  de- 
fendant, Anna  V.  Kuzel,  be  paid,  or  sociu-ify  furnished  there- 
for; that  the  suggestion  was  made  to  him  that  if  he  could  not 
pay.  he  and  the  said  defendant,  Anna  V   Kuzel,  give  a  mort- 
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gage  on  certain  premisea  at  that  time  owned  b;  said  defendant, 
Anna  V.  Kuzel ;  that  he  was  informed  that  unless  he  ahonid  at 
once  pay  or  iurnish  seeurity  for  said  obUgationa  and  certain 
other  obligations  asserted  to  exist,  but  disputed  by  him,  he  wonid 
be  discharged  from  his  employment  as  assistant  treasurer  of 
said  company  for  his  alleged  misconduct  and  breaches  of  duty 
as  said  officer,  but  that  if  be  paid  such  obligations,  or  furnished 
satisfactory  security  therefor,  he  would  be  retained  in  his  po- 
sition, which  would  give  him  time  to  make  collections  of  cer- 
tain debts  outstanding  for  which  he  was  secority.  with  others,  to 
the  bank;  that  on  said  14th  day  of  September,  1907,  he,  with  his 
ivifc,  acting  through  his  procarement,  executed  the  note  and 
mortgage  described  in  the  plaintiff's  petition,  and  delivered  the 
same  to  said  the  Dime  Savings  &  Banking  Company  to  secure  the 
payment  of  all  obligations  then  or  thereafter  legally  owing  from 
said  defendants,  Anna  V.  Euzel  and  Joseph  H.  Kuzel, 
or  either  of  them,  to  said  company ;  that  the  amount 
of  the  note  given  was  $10,000,  payable  one  year  after 
date,  with  interest  at  six  per  cent,  per  annum,  pay- 
able semi-anDually  on  the  15th  day  of  June  and  December 
of  each  year  until  paid,  all  overdue  interest  to  draw  interest  at 
the  rate  of  eight  per  cent,  per  annum,  payable  semi-annually 
until  paid ;  that  the  amount  of  said  note  was  fixed  at  the  esti- 
mated value  of  the  equity  of  said  defendants,  Anna  T.  Kuzel 
and  Joseph  H.  Kuzel,  in  the  property  covered  by  the  mortgage 
given ;  that  after  the  execution  of  said  note  and  mortgage,  they 
were  duly  assigned  to  the  plaintiff,  the  Citizens  Savings  &  Truw* 
Company;  that  subsequent  to  the  execution  and  delivery  of  the 
$10,000  note  and  mortgage,  said  the  Dime  Savings  &  Banking 
Company  demanded  of  said  defendant,  Joseph  H.  Kuzel,  that 
he  give  a  demand  note  for  the  sum  of  $11,800  to  cover  the  same 
indebtedness  represented  by  the  $10,000  note  and  mortgage  ex- 
cept the  $500  note  and  the  $1,600  note,  on  which  both  be  and 
the  defendant,  Anna  V.  Knzel,  were  liable,  and  certain  ad- 
ditional items  of  indebtedness;  that  in  compliance  with  this  de- 
mand, he.  on  the  15th  of  December,  1907,  executed  such  a  note ; 
that  about  the  same  time  he  also  executed  a  demand  note  to  the 
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bank  for  ^,000  with  interest,  which  waa  accepted  by  it  to  evi- 
dence the  same  indebtedness  represented  by  the  (1,600  note  of 
the  said  Anna  V.  Kuzel  and  Joseph  H.  Kuzel,  before  referred  to, 
including  the  napaid  interest  thereon,  and  that  thereupon  said 
the  Dime  Saviiuis  &  Banking  Co.,  caused  a  credit  of  $1,600  and 
interest  to  be  placed  on  the  ledger  card  of  the  $1,600  note ;  that 
the  $1,600  note  has  at  all  times  been  retained  and  held  by  the 
company  and  its  assigns ;  that  there  was  attached  as  collateral 
to  said  $1,600  notes  a  life  insurance  policy  payable  to  the  es- 
tate of  Joseph  H.  Kuzel,  for  $2,000  and  a  certificate  for  100 
shares  of  the  common  capital  stock  of  the  Lake  Shore  Electric 
Railway  Company;  that  after  the  credit  waa  made  on  the  ledger 
card  of  the  $1,600  note,  the  certificate  of  stock  was  transferred 
as  collateral  to  said  $2,000  note,  and  the  life  insurance  policy 
was  thereafter  carried  with  said  $11,800  note;  that  the  $2,000 
note  has  not  been  paid,  and  that  all  money  paid  on  said  debt  and 
previons  credits  thereon,  have  been  credits  on  said  $1,600  note; 
that  neither  the  Dime  Savings  &  Banking  Company  nor  any  of 
ita  directors,  officers  or  agents,  ever  made  any  false  represents- 
tions,  threats  or  intimations  to  the  defendant,  Anna  Y.  Kuzel, 
nor  did  the  Dime  Savings  &  Banking  Company,  nor  any  of  its 
directors,  officers  or  agents,  other  than  the  defendant,  Joseph  H. 
Knzel,  make  any  representations  to  the  said  Anna  Y.  Knzel 
about  said  note  and  mortgage,  and  that  she  had  full  and  free 
opportunity  at  the  time  she  executed  the  same,  to  read  and  ex- 
amine said  note  and  mortage;  that  the  said  defendant,  Anna 
Y.  Kuzel,  was  not  informed  as  to  the  various  matters  set  forth 
in  the  finding  of  fact  concerning  the  condition  of  the  bank  by 
anyone  representing  the  bank,  and  that  she  had  no  knowledge 
thereof  other  than  as  may  have  been  communicated  to  her  by 
her  said  hosband,  Joseph  K.  Knzel. 

As  conclusions  of  law,  from  the  facts  found,  the  court  ol 
common  pleas  found  that  there  was  due  the  plaintiff,  the  Citi- 
zens Savings  &  Trust  Company,  from  the  defendants,  Anna  Y. 
Kuzel  and  Joseph  H.  Kuzel,  jointly  and  severally  on  their  two 
notes  for  $500  and  $1,600,  the  sum  of  $2,850.62,  with  interest 
from  September  1,  1911 ;  that  there  was  due  the  plaintiff  from 
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the  defendaDt,  Joseph  H.  Kuzel,  including  said  snm  of  $2,850.62 
and  interest,  the  aum  of  $10,314.52,  with  interest  from  the  lirat 
day  of  the  September  term  of  court,  1911 ;  that  said  note  and 
mortgf^  for  $10,000  given  by  the  said  Anna  V.  Kuzel  and  Jo- 
seph H,  Kuzel  secured  all  the  indebtedness  found  to  be  owing  tlic 
plaintiff  by  said  parties,  and  that  "there  is  now  due  iil.i'ut 
on  said  $10,000  note  end  mortgage  from  defendants,  Anna  T. 
Kuzel  and  Joseph  H.  Kuzel,  the  sum  of  $10,314.52  and  interest 
thereon  from  the  first  day  of  this  term  of  court";  and  that  to 
secure  the  payment  of  said  sum  said  plaintiff  had  and  holds  the 
best  lien  on  the  property  in  the  decree  described,  subject  only  to 
the  lien  of  the  defendant  Harriet  M,  Elsworlh. 

Before  this  case  was  heard  in  this  court,  the  property  in- 
volved in  the  foreclosure  proceeding  was  sold  at  sheriff's  sale 
under  the  decree  of  foreclosure,  to  the  plaintiff,  and  after  pr. 
ment  of  the  costs  and  prior  liens  out  of  the  proceeds  of  the 
sale,  there  was  paid  to  the  plaintiff  the  balance  remaining,  which 
amounted  to  only  $692.29. 

It  is  contended  by  the  plaintiff  in  error,  Anna  V.  Kuzel,  that 
there  was  a  failure  of  consideration  for  the  giving  of  the  mort- 
gage on  her  property,  except  as  to  the  indebtedness  to  the  bank 
for  which  she  was  jointly  liable  with  her  hnsband,  the  defendant. 
Joseph  H.  Kuzel ;  that  since  such  indebtedness  was  repreaented 
by  only  the  $500  note  and  the  $1,600  note  referred  to,  the  mort- 
gage when  given  secured  only  the  amounts  due  on  those  two 
notes,  and  did  not,  by  reason  of  want  of  consideration,  securt 
any  of  her  husband's  individual  indebtedness;  that  after  the 
^ving  of  said  mortgage,  the  transaction  that  took  place  con- 
cerning the  $1,600  note,  as  above  detailed,  constituted  a  payment 
and  dischai^  thereof,  leavintr  the  $500  note  with  interest  there- 
on, the  only  indebtedness  secured  by  said  mortgage,  at  the  time 
of  the  trial  in  the  court  of  common  pleas. 

A  reversal  ia  sought  of  all  findings  in  the  court  below,  not  in 
accord  with  these  contentions. 

The  amount  due  on  the  $500  note,  conceded  to  have  been  se- 
cured by  the  mortgage,  was  in  excess  of  the  amount  received  bv 
the  plaintiff  in  error,  on  the  distribution  of  the  proceeds  of 
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the  sheriff's  sale,  and  the  plaistilf  in  error  insists  that  there  is, 
therefore,  no  prejudicial  error  in  the  decree  of  the  court  below, 
so  far  as  the  mortgaged  property  and  the  application  of  the 
proceeds  thereupon,  are  concerned.  This  proposition,  limited  to 
the  eflEect  of  any  error  committed  by  the  trial  court,  upon  the 
title  to  the  property  sold,  and  the  distribution  of  the  proceeds, 
is  well  founded. 
Section  11702,  Qeneral  Code,  provides: 

"If  a  judgment,  in  satisfaction  of  which  lands  or  tenements 
are  sold,  be  thereafter  reversed,  such  reversal  shall  not  defeat 
the  title  of  the  purchaser.  In  such  ease  restitutione  mast  be 
made  by  the  judgment  ert^ditor,  of  the  money  for  which  snch 
lands  or  tenements  were  sold,  with  lawful  interest  from  the  day 
of  sale." 

It  is  clear,  therefore,  that  reversal  of  the  judgment  of  the 
conrt  of  common  pleas  could  not  defeat  the  title  of  the  purchaser 
of  the  mortgaged  premises,  and  it  is  equally  clnar  that  the  plaint- 
iff could  not  be  required  to  make  restitution  of  so  much  of  the 
proceeds  of  the  sale  as  it  has  received,  since  it  did  not  receive 
as  much  as  was  admittedly  secured  by  the  mortgnge. 

In  another  way,  however,  the  plaintiff  in  error  may  be  preju- 
diced if  the  findings  of  law  and  the  judgment  of  the  court  bo- 
low  were  not  correct.  The  finding  of  the  court  of  the  amounts 
due  from  the  defendant,  Anna  V.  Kuzel,  on  the  various  notes, 
as  set  forth  in  the  decree,  although  no  pprsonal  judgment  there- 
for was  rendered  against  her,  is  a  judicial  determination  of  the 
validity  of  the  indebtedness,  and  execution  may  issue  for  the 
deficiency  left  after  creditins  the  aiiionnt  received  from  the  sale 
of  the  premises.    Giddings  v.  Barnpy,  31  0,  S.,  80. 

Of  the  errors  complained  of,  therefore,  only  those  need  be 
considered  that  relate  to  the  several  iimounts  found  due  the 
plaintiff  from  the  defendant,  Anna  V.  Kuzel,  since  it  is  only  in 
respect  to  these  that  she  can  he  prejudiced  by  any  error  found 
in  the  findings  and  decree  of  the  court  below. 

The  validity  of  the  $500  note  being  admitted,  no  further  at- 
tention need  be  given  it. 
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As  to  the  $1,600  note  on  which  the  defendant,  Anna  V.  Kxixel, 
waa  jointly  liable  with  her  husband,  it  is  claimed  that  by  taking 
the  note  of  December  15,  1907,  for  $2,000  sitrned  by  Joseph  H. 
Kuzel  alone,  to  evidence  the  .same  debt,  represented  by  the  one 
for  $1,600  and  interest  thereon,  crediting  the  ledger  card  of  the 
latter  note  with  the  amount  of  the  former,  and  shifting  the 
collateral  from  the  earlier  to  the  later  notes,  the  bank  released 
the  defendant,  Anna  V.  Kuzel. 

In  our  opinion  the  facte  do  not  justify  this  conclusion.  The 
taking  of  a  note  for  a  debt  does  not  constitute  payment  of  the 
debt  unless  such  is  the  agreement,  and  the  facts  disclose  no  such 
agreement.  The  amount  reslized  from  the  collateral  and  the 
interest  paid  on  the  $2,000  note  have  been  credited  on  the  onf 
for  $1,600  which  was  never  surrendered.  The  entering  of  credits 
on  the  ledger  card  of  the  $1,600  note  was  according  to  the  usage 
of  the  bank  and  was  «  mere  matter  of  bookkeeping,  and  did 
not  indicate  that  the  note  had  been  paid.  Nothing  in  the  facta 
found  would  justify  the  conclusion  of  law  that  this  note  had 
been  paid,  or  that  l^Irs.  Kuzel  had  been  released  therefrom. 
The  finding,  therefore,  that  there  was  due  the  plaintiff  from  Anna 
V.  Kuzel  and  Joseph  H.  Kuzel  jointly  and  severally,  on  the 
notes  for  $500  and  $1,600  the  sum  of  ^'-,850.62,  with  interest  from 
September  1,  1911,  is  sustained. 

The  only  remaining  question  relates  to  the  correctness  of  the 
finding  that  there  w;in  dup  from  the  defendauts,  Anna  V.  Kuzel 
and  Joseph  H.  Kuzel,  on  the  $10,000  note  and  mortgage  the  sum 
of  $10,314.52  and  interest. 

The  liability  of  Joseph  H.  Kuzel  in  this  amount  can  not  be 
disputed  on  the  facts  found.  As  to  Anna  V,  Kuzel  $2,850.6:: 
of  this  amount,  with  interest,  has  been  heretofore  considered,  and 
the  finding  of  an  indebtedness  on  her  part  to  this  extent  ap- 
proved. 

If  the  Diine  Savings  &  Banking  Company  stood  in  the  position 
of  a  holder  for  value  of  said  $10,000  note,  or  if  the  facts  found 
show  a  consideration  for  said  note  lo  the  full  extent,  the  finding, 
that  the  full  amonnt  thereof,  with  interest,  was  due  the  plaint- 
iff from  these  defendants  should  stand,  but  if  not,  as  against 
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Anna  V.  Knzel,  the  finding  was  erroneous,  and  the  amount  ex- 
cessive by  the  difference  between  $10,314.52  and  $2,850.62. 

We  are  of  opinion  that  the  mere  continaance  of  Mr.  Kuzel 
in  his  employment,  and  the  fact  that  the  bank  did  not  bring  snit 
on  the  paper  in  its  pt^session,  and  the  other  facts  relied  npon, 
did  not  furnish  a  new  consideration  for  the  note  and  mortgage. 
If  there  were  nothing  in  the  facta  showing  any  limitation  upon 
the  liability  assumed  by  Mrs.  Kuzel  when  she  joined  in  the 
execution  of  the  note  and  mortgage,  it  might  well  be  contended 
that  she  was  liable  to  the  full  amount  under  the  principle  of 
Pitts  V.  Foglesong,  37  0.  S.,  676,  where  it  was  held : 

"One,  not  induced  by  fraud,  who  indorses  a  negotiable  prom- 
issory note  owned  by  another,  for  his  accommodation  with- 
out restriction  as  to  its  use,  is  liable  to  an  indorsee  who  receives 
it  in  good  faith  from  the  owner,  before  due,  as  collateral  security 
for  an  antecedent  debt  of  such  owner,  although  there  be  no 
other  consideration  for  giving  such  collateral." 

We  find,  however,  by  reference  to  the  finding  of  facts,  that 
when  the  bank  made  its  demands  upon  Mr.  Ku^el  for  secnrity 
for  the  liabilities  of  himself  and  Mrs.  Kuzel,  the  Buggestion  was 
made  to  him,  quoting  from  the  finding,  "that  if  he  could  not 
pay,  he  and  Anna  V,  Knzel  give  a  mortgage  on  the  premises  in 
this  decree  described  for  such  purpose."  Again  the  facts  in- 
form us  that  the  amount  of  the  note  given  was  fixed  at  the  esti- 
mated value  of  the  equity  of  said  Joseph  H.  Kuzel  and  Anna 
V.  Kuzel  in  the  property  in  the  mortgage  described. 

The  logical  and  reasonable  inference  from  these  facts  is  that 
it  was  the  intention  of  the  parties  on  both  sides  of  the  trans- 
action, that  Mrs.  Kuzel  should  convey  her  property  by  way  of 
mortgage,  to  secure  both  her  own  indebtedopss  and  that  of  her 
husband,  but  that  she  should  not  incur  any  personal  obligation 
beyond  that  already  owing  by  her.  The  giving  of  the  note  for 
$10,000  was  a  mere  incident  in  the  furnishing  of  the  mortgage 
security  which  the  bank  had  demanded,  to  secure  the  debta  of 
the  Kuzels,  already  existing,  and  such  as  might  thereafter  be 
created. 
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The  mortgage  security  has  been  exhausted,  and  for  tbe  ret- 
sons  suggested,  neither  of  the  plaintiffs  in  error  has  been  pre- 
jadieed  in  any  way  by  what  took  place  in  the  court  below  with 
respect  thereto,  but  the  plaintiff  in  error  Anna  V.  Kuzel  is 
entitled  to  a-reversal  of  so  much  of  the  judgment  or  decree  as 
finds  to  be  due  from  her  to  the  defendant  in  error,  the  Citizens 
Savings  &  Trust  Company,  any  amount  in  excesa  of  $2,850.52, 
with  interest  from  the  first  day  of  September,  1911. 

The  judgment  of  the  court  of  common  pleas  is  therefore  re- 
versed, but  the  facts  being  before  us,  and  the  error  found  con- 
sisting of  a  finding  of  law,  not  warranted  by  the  facts,  tlie 
judgment  will  he  rendered  by  this  court  which  should  have 
been  rendered  by  the  court  below. 


PUSUMPTltm  AS  TO  KNOWUOCE  OF  MlUtCTORS  OF  A 
CORPORATION. 

Circuit  Court  of  Cuyahnsa  County. 

The  p.  C.  O'Brien  Company  v.  The  Western  Seamen's 

Friend  Society. 

Decided,  February  13, 1912. 

Corporatiom — OJPcera  Prenumtrd  to  Know  What — Ratiflcation  of  Un- 
authorizeil  Acts  of  Apcnta—InpUeil  Fotcert  of  Corporationt — Ultra 
Viret. 

1.  For  the  purpose  of  protecting  the  rlRhte  of  Innocent  third  persona, 

tbe  knowledge  of  the  dlrectore  of  a  corporation  of  those  things 
which,  tn  the  e^ierclee  of  their  official  duties,  they  ought  to  know, 
will  be  presumed. 

2.  A  corporation  may  rntify  the  unauthorized  acts  of  Its  agents,  and 

no  formal  resolution  of  the  board  of  directors  Is  necessary  for 
that  purpose,  and  If  the  urauthorlzed  act  of  un  agent  of  a  cor- 
poration 1b  clearly  henetlcial  to  the  corporation,  a  presumption 
Of  ratification  will  arise  from  slight  circumstances. 

3.  Tbe  Western  Seamen's  Friend  Society,  Incorporated  under  special 

act  In  1850,  whose  purpose  la  the  dlsxemlnatlng  of  moral  and  re- 
ligious Instruction  and  other  charities  amonirst  Bailors  and  boat- 
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men  doing  buainesB  on  our  western  waiera,  end  having  power  In 

furtherance  o(  this  purpose  "to  acquire,  posseea  and  enjoir,  sell,  con- 
vey and  dispose  of  jiropcrty,  rt^iil  and  perBonal  or  mined,  whether 
acquired  by  purchase,  gift,  devise  or  legacy,  also  of  all  propertv 
of  which  the  society  is  now  the  legal  and  rightful  owner;  pro- 
vided the  .innual  income  thereof  shall  not  exceed  the  sum  o(  forty 
thousand  dollars,  having  purchased  hotel  property  particularly 
adapted  to  the  uccommodiition  of  sailors,  and  operated  It  as  such, 
purchasing  groceries  therefor,  from  which  operation  It  received  a 
prolil,  is  liable  for  the  groceries  so  purchased. 

M.  P.  Mooney,  for  plaintiff  in  error. 
J.  it.  Shallcvberger,  contra. 

NiMAN.  J.;  WiNcn,  J.,  and  Marvin.  J.,  eoncnr, 
'  The  parties  to  this  proeeeding  in  error  stand  in  the  same 
relation  aa  in  the  conrt  of  common  pleaa.  Upon  the  trial  of  the 
ease,  after  all  the  evidence  was  in  on  both  sides,  the  court,  upon 
motion  of  the  defendant,  directed  the  jury  to  return  a  verdict 
for  the  defendant.  For  alleged  error  of  the  trial  court  in  thus 
directing  a  verdict,  the  plaintiff  in  error  seeks  a  reversal  of  the 
judirment  against  it. 

The  plaintiff's  action  in  tho  conrt  of  common  pleas  was  brought 
to  recover  the  sum  of  $:i5!),87  for  goreeries  claimed  to  have 
been  furnished  the  defendant,  in  ItH  operation  of  the  Kimball 
Hotel,  formerly  the  Ilotel  Bethel,  in  the  city  of  Cleveland. 

"While  the  delivery  to  the  hotel  of  the  groceries  is  not  denied, 
it  is  claimed  that  the  board  of  directors  never  authorized  the 
operation  of  a  hotel  and  the  purchasing  of  the  groceries. 

The  defendant  in  error  purclia.sed  the  land  and  building  at 
the  corner  of  Spring  street  anil  Superior  avenue  in  the  city  of 
Cleveland  on  Murch  IS.  IflO.'i.  from  the  Cleveland  Bethel  Union. 
At  that  time  the  prop('rt>'  was  n.s<'d  by  the  Cleveland  Bethel 
Union  aa  a  hotel,  known  at  the  Ilotel  Bethel,  which  was  man- 
aged by  one  Fitzpatrick,  on  behalf  of  the  owner.  On  March  15, 
1905,  at  the  time  of  the  pun-hnsc  of  the  property,  Fitzpatrick 
was  instructed  by  a  Mr.  .MeMabon,  the  general  saperintendent 
of  the  defendant  in  error,  and  a  member  of  the  board  of  direc- 
tors, to  continue  in  the  management  of  the  hotel  as  he  had  been 
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doing.  The  hotel  was  managed  by  Fitzp&trick  from  that  date 
to  some  time  in  September,  1908.  During  that  period  of  time 
he  reeeived  a  salary,  and  the  surplus  earnings  of  the  hotel  were 
turned  over  by  him  monthly  to  the  secretary  and  treasurer  of 
the  Western  Seamen 's  Friend  Society,  and  were  by  that  official 
deposited  to  the  bank  account  of  the  society,  and  used  by  it  for 
its  purposes.  The  groceries,  for  the  price  of  which  the  plaintiff 
sued,  were  furnished  to  the  hotel  thus  under  Fitzpatrick's  man- 
agement, between  the  first  of  August  and  the  first  of  September, 
1908.  Previous  to  this  and  during  the  entire  period  from 
March  15,  1905,  to  August  1st,  1908,  the  plaintiff  in  error  had 
furnished  groceries  to  the  hotel,  which  had  been  paid  for  by 
Fitzpatrick  out  of  funds  realized  from  the  operation  of  the 
hotel.  These  payments  had  been  accounted  for  by  Fitzpatrick 
to  the  secretary  and  treasurer  of  the  Western  Seamen's  Friend 
Society,  in  statements  rendered  from  time  to  time. 

On  this  state  of  facts,  and  by  reason  of  other  facts  not  herein 
enumerated,  there  was  evidence  of  authority,  or  of  ratification, 
to  be  submitted  to  the  jury,  if  the  defendant  in  error  conU 
under  any  circumstances  be  held  liable  for  a  claim  of  the  kind 
sued  for,  and  incurred  for  the  purpose,  and  in  the  manner,  in- 
dicated. 

It  is  a  principle  of  law  that  for  the  purpose  of  protecting  the 
rights  of  innocent  third  persons,  the  knowledge  of  the  directors 
of  a  corporation  of  those  things  which,  in  the  exercise  of  their 
official  duties,  they  ought  to  know,  will  be  presumed  (Arlington 
V.  Price,  122  Mass.,  270;  Murray  v.  Nelson  Lumber  Co.,  143 
Mass.,  250).  The  law  is  clearly  settled  that  a  corporation  may 
ratify  the  unauthorized  acts  of  its  agents,  and  no  formal  reso- 
lution of  the  board  of  directors  is  necessary  for  that  purpose, 
and  if  the  unauthorized  act  of  an  agent  of  a  corporation  is 
clearly  beneficial  to  the  corporation,  a  presumption  of  ratifica- 
tion will  arise  from  slight  circumstances.  Washington  Savings 
Bank  v.  Bank,  107  Mo.,  133. 

But  it  is  contended  by  the  defendant  in  error,  that  it  is  a 
charitable  corporation,  and  so  limited  by  its  charter  rights  that 
it  had  no  authority  to  engage  in  the  business  of  operating  a 
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hotel,  and  that,  even  though  it  received  and  used  the  groceries  it 
can  not  be  required  to  pay  for  them. 

The  question  presented  by  this  contention  requires  a  con- 
sideration of  the  precise  corporate  powers  conferred  upon  the 
defendant  in  error  by  the  act  of  its  creation. 

The  Western  Seamen's  Friend  Society  was  incorporated  by 
a  special  act  of  the  Legislature  of  Ohio,  passed  on  the  23d  of 
February,  1850.  By  this  act  the  corporation  was  created  "for 
the  purpose  of  disBeniinatiiiK  moral  and  reli,!^i(nia  inftruction,  and 
other  charities  amongst  sailors  and  boatman  doing  business  on 
our  western  waters." 

The  powers  conferred  upon  it  are  expressed  in  the  following 
language: 

"And  as  such  shall  continue  and  have  perpetual  aoccession, 
with  power  to  contract  and  be  contracted  with,  prosecuting  and 
defending  suits,  in  all  courts  of  law  and  e(]uity,  and  to  acquire, 
posseffl  and  enjoy,  sell,  convey  and  dispose  of  property,  real  and 
personal,  or  mixed,  whether  acquired  by  purchase,  gift,  devise 
or  legacy,  also  of  all  property  of  which  the  society  is  now  the 
legal  and  rightful  owner;  provided  the  annual  income  thereof 
shall  not  exceed  the  sum  of  forty  thousand  dollars. 

"See.  2.  The  society  t^hall  have  power  to  establish  minor 
or  lesser  institutions,  newspapen?,  magazines  and  such  other 
auxiliaries  in  furtherance  of  its  said  ob.iect  as  may  be  deemed 
necessary,  to  have  and  use  a  common  seal,  and  to  chanse,  alter 
or  renew  the  same  at  pleasure,  and  to  make,  alter  and  amend 
such  constitution  and  by-laws,  niles  and  regulations  for  its 
government,  the  number  and  election  of  officers  and  admission 
of  membership,  as  it  may  deem  neeessary  and  expedient." 

If  the  Western  Seamen's  Friend  Society  has  any  authority 
to  engage  in  the  operation  of  a  hotel,  such  authority  must  be 
founded  on  an  implied  power  of  the  corporation,  since  the  Ian 
gnage  above  does  not  expressly  empower  it  to  engage  in  such  an 
enterprise. 

The  doctrine  of  the  implied  powers  of  corporations  has  been 
liberally  applied  in  Ohio,  and  has  been  invoked  to  sanction  not 
only  those  acts  of  a  corporation  necestary  and  indiapenaihle 
tr  the  enjoyment  of  powers  expressly  given,  but  those  that  are 
«ppropriatP,  convenient  and  suitable  for  the  accomplishment  of 
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the  purpose  of  its  ercatioii,  and  a  reaaonabie  choice  is  allowed 
ill  be)ectiDg  the  iiistni  mental  it  ies  with  which  to  accomplish  8i;ch 

pi'TpOBe. 

The  principles  to  lie  applied  in  determining  whether  a  cor- 
poration is  acting  within  its  implied  powers,  are  laid  down  in 
The  Central  Ohio  Natural  Gax  .f  Fuel  Co.  v.  The  Capital  Ci'y 
Dairy  Co.,  60  0,  S..  96,  a  part  of  the  syllabus  of  which  reads 
as  follows: 

"The  implied  powers  which  a  corporation  baa  in  order  to 
carry  into  effect  those  expressly  frranted,  and  necompliah  the 
purposes  of  its  creation,  are  not  limited  to  snch  as  are  indis- 
pensible  for  these  purposes,  hut  comprise  all  that  arc  necessary 
in  the  sense  of  appropriate,  convenient  and  suitable,  including 
the  right  of  reasonable  choice  of  means  to  be  employed." 

The  same  principles  should  he  resorted  to  as  are  applied  in 
ascertaining  those  of  a  corporation  for  profit  in  determining  the 
implied  powers  of  a  charitable  corporation.  Reverting  to  the 
act  whereby  the  Western  Seamen's  Friend  Society  was  created, 
it  will  be  seen  that  the  nxpre^^s  powers  granted  it  are  very  broad. 
While  its  purpose  is  the  "di.sseminating  of  moral  and  religious 
■instruction,  and  other  charities  amonfrst  sailors  and  boatmen 
doing  business  on  our  western  waters."  it  is  given  power,  in 
furthcrnnee  of  this  purpose,  "to  ncinire.  possess  and  en.ioy. 
sell,  convey  and  dispo'ie  of  property,  real  and  personal  or  mixed, 
whether  acquired  by  purcbafe.  gift,  devise  or  legacy,  also  of 
all  property  of  which  the  society  is  now  the  legal  and  rightful 
owner;  provided  the  iinnuni  income  thereof  shall  not  exceed  the 
sum  of  forty  thousand  dollars." 

The  purchase  of  the  hotel  property  was  clearly  within  the 
power  of  the  defendant  in  error.  Having  by  the  exercise  of 
authority  e:^pressl.v  given  it,  aetpiired  property,  long  used  as  a 
hotel,  and  therefore  suitable  for  that  purpose,  and  perhaps 
suitable  for  no  other  purpose,  when  it  undertook  to  devote  that 
property  to  a  use.  from  which  it  might  reasonably  expect  fo 
receive  n  profit  for  use  in  its  charities,  while  at  the  same  time 
it  was  maintainine  an  establishment,  to  which  men  of  the  class 
whose  condition  it  was  the  piirpose  of  the  corporation  to  im- 
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prove,  might  resort  for  board  and  lodging,  was  it  acting  outside 
of  its  implied  power? 

In  the  light  of  all  the  circnrostaDeft'*,  considering  the  purpose 
of  the  corporation,  and  the  character  of  the  property,  and  the 
use  to  which  it  had  previously  been  put.  we  are  of  opinion  that 
the  question  propounded  mnst  be  answered  in  the  negative. 
The  proviso  in  the  act  of  incorporation,  that  the  annual  income 
of  the  property  of  the  corporation  should  not  exceed  forty 
thousand  dollars,  implies  the  right  to  devote  its  property  to 
some  income  producing  purpose.  The  Legislature,  by  the  act 
of  incorporation,  also  gave  the  corporation  power  to  establish 
"newspapers,  mngazinos  and  such  other  auxiliaries,  in  further- 
anc»  of  its  said  ob.!eet  as  may  be  deemed  necessary."  It  would 
seem  that  by  virtue  of  this  power  to  establish  "other  euxiliar 
ies,"  the  operation  of  a  hotel  on  its  own  property  previously 
devoted  to  such  purpose  and  fitted  for  its  continuance,  where 
sailors  and  boatmen  doing  hnsiness  on  our  western  waters  might 
seek  accommodations,  would  not  do  violence  to  the  principle 
that  a  corporation  has  the  right  of  reasonable  choice  of  appro- 
priate, convenient  and  suitable  means  of  exercising  and  enjoying 
the  powers  expressly  granted  it. 

But  few  cases  involviujr  the  implied  powers  of  charitable  coi^ 
porations,  or  corporations  of  a  kindred  nature,  seem  to  have 
arisen,  doubtless  because  the  number  of  such  is  small  compared 
to  corporations  for  profit,  but  in  Dtinn  v.  Afjricnltural  Society, 
46  0.  S.,  93,  it  was  held  that  the  power  granted  to  those  com- 
posing an  agricultural  society  to  "perform  all  such  acts  as  they 
deem  best  calculated  to  promote  the  agricultural  and  household 
manufacturing  interests,"  conferred  ample  authority  to  hold 
fairs  and  charge  for  admission  to  them,  and  in  Moss  et  al  v. 
Rtifeth  Academy,  54  Tenn.,  283,  an  educational  corporation  was 
held  to  have  the  power  to  borrow  money  for  use  in  effecting  the 
corporate  purpose,  the  court  saying,  "the  power  might  be  fairly 
implied  as  a  usual  and  appropriate  means  to  accomplish  the  ob- 
jects of  the  charter." 

We  do  not  intend  to  decide  that  under  other  circumstances  a 
charitable  corporation,  such  as  the  defendant  in  error,  would 
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have  the  right  to  embark  in  the  hotel  busiaesB.  We  recognize 
the  limitations  placed  upon  the  activities  of  oorporations  of  this 
kind,  and  the  views  here  '•xpressed  are  based  entirely  upon  the 
special  facts  before  us  in  the  evidence.  We  consider  a  further 
quotation  from  the  syllabus  of  the  case  of  The  Central  Ohio 
Natural  Gas  &  Fuel  Co.  v.  The  Capital  City  Diary  Co.,  supra, 
applicable  to  the  sitiiation  before  us: 

"Acts  of  a  corporation,  which  if  standing  alone  or  engaged 
in  as  a  business,  would  be  beyond  its  implied  powers,  are  not 
necesearjly  ultra  vires  when  they  are  incidental  to,  or  form  part 
of,  an  entire  transaction,  that  in  its  general  scope  is  within  the 
corporate  purpose.  The  validity  of  such  a  transaction  is  to  be 
determined  from  its  general  character  considered  as  a  whole, 
rather  than  by  segregation  into  individual  facts,  and  each  re- 
garded as  distinct  from  the  others," 

If  the  transactions  by  which  the  groceries  were  furnished  by 
the  plaintiff  in  error  to  the  defendant  in  error  were  to  be  held 
to  be  outside  the  implied  powers  of  the  defendant  in  error,  there 
is  another  ground  on  which  the  defense  urged  should  not  be 
sustained.  The  contract  sued  on  is  an  executed  one.  The  vm^ 
ceries  have  been  furnished  to  the  defendant  in  error  and  used 
by  it.  In  all  the  trjtn.snctinns  arising  out  of  the  operation  of 
the  hotel  considered  iis  a  whole,  up  to  the  time  the  groceries  in 
question  were  furnished,  the  defendant  in  error  has  received  a 
prolit,  $2,800  having  been  turned  over  to  the  society  under 
the  management  of  Pitzpatriek.  It  is  claimed  on  behalf  of  the 
defendant  in  error  that  certain  fixed  charges  such  as  interest, 
taxes  and  water  rent  would  wipe  oot  this  supposed  profit,  bat 
these  charges  would  have  to  be  paid  no  matter  how  the  property 
was  used,  and  at  any  rate,  there  was  evidence  tending  to  show 
a  profit  arising  out  of  the  conduct  of  the  hotel  during  the  period 
from  March  1^,  1905,  to  September  1, 1908. 

The  defendant  in  error  is,  therefore,  in  the  position  of  hav- 
ing profited  by  the  enterprise,  which  it  is  now  claimed  wa^  in 
excess  of  its  corporate  powers.  It  has  received  the  frui's  of  the 
contract  between  it  and  the  plaintiff  in  error,  but  refuses  to  pay 
therefor. 
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The  principle  which  we  conceive  should  be  applied  in  such  a 
case  as  this  is  stated  in  Larwell  v.  Hanover  Savings  Fund  So- 
ciety, 40  0.  S.,  274.    We  quote  from  the  opinion,  page  285: 

"The  tendency  of  the  courts,  based  upon  the  strongest  prin- 
ciples of  justice,  is  to  enforce  contracts  against  corporations, 
although  in  entering  into  them  they  may  have  transcended  their 
chartered  power,  when  they  have  received  the  consideration  an] 
the  benefit  of  the  contract,  and  it  seems  to  be  now  the  welt  es- 
tablished rule,  that  when  a  contract,  not  illegal,  has  been  exe- 
cuted and  fully  performed  on  the  part,  either  of  the  corpora- 
tion or  of  the  other  contracting  party,  neither  will  be  heard  to 
object  that  the  contract  and  such  performance  were  not  within 
the  legitimate  powers  of  the  corporation." 

See  also  Berrick  v.  Wardwell,  53  0.  S.,  308  j  Norwalk,  etc., 
Bank  v.  Norwalk,  etc.,  Co.,  14  C.  C,  1  (affirmed  60  0.  S.,  603) ; 
Bates  V.  Peoples,  etc..  Association,  42  0.  S.,  655 ;  Hayes  et  c.l  v. 
Galion,  etc.,  Co.,  29  O.  S.,  340;  Arrtistrong  v.  Karsliner,  -17  0, 
S.,  276;  Whitney  Arms  Co.  v.  Barlow,  63  N.  T.,  ti2;  Cheater 
Olass  Co.  v.  Dewey,  16  Mass.,  94. 

We  think  that  the  defendant  in  error,  even  though  a  chari- 
table corporation,  having  received  and  consumed  the  goods  of 
th^  plaintiff  in  error,  under  the  circumstances  and  with  the  re 
siill  detailed,  should  be  estopped  from  asserting  that  Its  contract 
URilcr  iiJiJch  they  were  furnished  was  ultra  vires. 

We  are  of  opinion,  for  the  reasons  announced,  that  the  motion 
to  direct  a  verdict  should  not  have  been  granted,  and  the  judg- 
ment of  the  court  of  common  pleas  is  reversed  and  the  cause 
remanded  for  further  proceedings  according  to  law. 


fOlHT  OF  AIM'EALS. 
Insurance  Co.  v.  Bur:)aiik. 


SETTLEMENTS  OF  INDUSTMAL  INSURANCE  POLICIES. 

Court  of  Appeals  Tor  Hamilton  Count;. 

The  .Metbopolitan  Life  Insl'rance  Co.  v.  Oberst  Bubbank. 

Adhinistbatob  op  tub  Estate  op  J.vmes  A.  JlrjL.VET. 

Ueclfled.  June  30.  19U. 

Life  Jftturance — Facility  ul  Paumctit  Methods  Upheld  at  to  Inttustrvil 
PoHcle» — Action  Can  Sot  he  Maintained  by  Adminitlrator  in  a 
PoHcy  Paid  os  Uirected  Therein. 

Owing  to  the  srent  voluni<?  of  Insurance  done  br  Industrial  iimurance 
companies  and  the  neceaalt}-  (or  protopt  settlement  in  order  to 
elllciently  carry  out  the  purpose  of  iimuranoe  of  tiiat  clnss.  and 
also  for  the  protection  of  the  companies  against  claims  which 
might  develop  during  the  course  of  the  le^al  administration  of  the 
estates  involved,  [aclllty  of  payment  provisions  contained  in  s:ich 
policies  should  be  regarded  with  favor:  and  where  It  appears  tbat 
payment  was  made  strictly  within  the  terms  of  the  poltcy  and  in 
good  faith  on  the  part  of  the  company  and  t'le  profoeds  were  aii- 
plied  to  payment  of  the  funeral  expenses  and  an  unpaid  tioard  tilll 
of  the  decedent,  a  motion  lies  to  arrent  from  the  jury  an  action 
brought  by  the  administrator  on  such  a  policy  and  a  verdict  should 
lie  directed  tor  the  delendant  <-ompany. 

Koberlaon  it  Buvhwiiller  aud  Theodore  V.  Jung,  for  plaintiff 


Jones,  0.  B.,  J. ;  Swing,  J.,  and  Jones,  K.  H.  ,  J. ,  cunour. 

Tlie  uetiou  below  was  bi-ought  by  Oberst  Burbank,  as  adtainis- 
Irator  of  James  A.  Jluivey,  deceased,  to  recover  $210  with  interest 
and  for  an  accounting,  under  a  policy  Xo.  42,660,077  issued  by 
the  Mutropnlitau  Life  Iiisurauee  Company  upon  the  life  of 
Janjus  Muivvy,  Novfiuher  8,  1909,  then  twenty  years  of  age, 
on  the  payment  ofweekly  premiums  of  ten  cents. 

The  language  of  the  policy  contained  the  following  facility  of 
payment  clause: 

"The  company  may  pay  the  amount  due  under  this  policy 
to  either  the  beneficiary  named  below,  or  to  the  executor  or  ad- 
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minigtrator,  husband  or  wife,  or  any  relative  by  blood  or  connec- 
tion by  marriage  of  the  insured,  or  to  any  other  person  appear- 
ing to  said  company  to  be  equitably  entitled  to  the  same  by 
reason  of  having  incurred  expense  on  behalf  of  the  insured,  or 
for  his  or  her  burial ;  and  the  production  of  a  receipt  signed  by 
either  of  said  persons  shall  be  conclusive  evidence  that  all 
claims  under  this  policy  have  been  satisfied." 

Aod  for  the  purpose  of  naming  the  beneficiary  and  the  relation- 
ship or  situation  he  bore  to  the  insured  it  contained  the  following 
language : 

"Name  of  beneficiary  and  relationship  to  the  insured,  Geo. 
Loyd,  Guardian." 

The  Metropolitan  Life  Insurance  Company,  as  defendant, 
admitted  the  making  of  the  policy  and  the  death  of  the  insured, 
and  pleaded  the  payment  of  the  entire  amount  due  to  George 
Loyd  as  the  beneficiary  named  in  the  policy,  and  to  one  I^Iary  E. 
Snider,  who  had  united  with  said  George  Loyd  in  surrendering 
the  policy  of  insurance  and  all  the  receipt  books,  and  who 
claimed  that  the  policy  of  insurance  had  been  given  to  her  by 
the  insured  as  security  for  the  payment  of  a  board  bill  due  and 
owing  from  him  to  said  Mary  Snider.  It  further  stated  that 
said  George  Loyd  furnished  pi-oof  that  he  was  the  beneficiary 
named  in  said  policy  of  insurance,  and  that  be  aud  his  wife  had 
raised  and  brought  up  the  said  James  A.  Mulvey  to  the  age  of 
fourteen  yeare  and  provided  for  his  ncca-sary  wants.  And  it 
further  stated  that  said  George  Loyd  furnished  proof  to  said 
company  that  he  bad  incurred  expeiise  for  the  burial  of  said 
insured,  and  that  the  company  had  issued  its  check,  which  was 
duly  paid,  for  the  entire  proceeds  of  said  policy  of  insurance 
amounting  to  $210.40  to  the  joint  order  of  George  Loyd  and 
Mary  E.  Snider,  and  that  said  cheek  was  paid  to  said  parties. 

Upon  trial  it  developed  that  the  insurance  company  had 
made  payment,  in  accordauce  with  the  allegations  of  its  answer, 
before  any  claim  had  been  made  upon  it  by  plaintiff  or  any 
other  claimant  under  said  policy. 

On  submission  to  the  jury  a  verdict  was  rendered  in  behalf 
of  the  plaintiff  for  s|il00.10,  upon  which  a  judgment  was  after- 
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wards  entered.  Error  is  prosecuted  in  this  court  for  the  pur- 
pose of  setting  aside  such  judgment. 

From  a  careful  examination  of  the  record  it  appears  that 
after  the  death  of  the  insured  proof  of  claim  was  promptly  filed 
with  the  company  by  George  Loyd  as  the  beneficiary  named 
in  the  policy,  and  that  Mary  E.  Snider,  who  had  possession  of 
the  insurance  policy  and  receipts,  also  claimed  some  interest 
tliereiti  on  account  of  money  due  her  from  the  deceased.  Upon 
investigation  by  the  in.surance  company  the  entire  amount  doe 
under  the  policy  was  paid  under  a  cheek  drawn  by  said  company 
in  favor  of  Qeorge  Loyd  and  Mary  £.  Snider.  Out  of  this 
check  the  entire  funeral  expenses  were  paid  to  the  undertaker, 
and  the  balance  of  the  money  was  divided  in  a  manner  satiafac- 
tory  to  the  parties  between  said  George  r>oyd  and  >rary  E. 
Snider. 

Defendant  in  error  concedes  that  if  George  Lloyd  had  been 
actually  the  legal  guardian  of  James  A.  Mulvey,  plaintifiF  could 
not  maintain  the  suit.  We  do  not  understand  that  the  statement 
in  the  policy  showing  "Name  of  beneficiary  and  the  relationship 
to  the  insured"  as  "Geo.  Loyd — Guardian"  should  be  taken  to 
mean  that  George  Loyd  was  then  the  legal  guardian  of  the 
insured,  but  rather  that  the  relationship  which  he  bore  to  the 
insured  was  somewhat  similar  to  that  of  a  guardian,  and  the 
policy  gave  that  as  the  relationship  of  the  parties. 

Industrial  insurance  companies  because  of  the  great  volume 
of  business  done  by  them,  evidenced  in  this  case  by  the  high 
number  of  the  policy  in  question,  have  usually  by  the  form  of 
their  policies  provided  for  payments  thereunder  in  a  manner 
that  will  promote  prompt  settlement  to  carry  out  efficiently  the 
purpose  of  such  insurance  and  at  the  same  time  to  protect  the 
company  against  other  claims  which  might  develop  upon  a 
legal  administration  of  au  estate.  The  amounts  involved  are 
comparatively  small  and  the  benefits  to  be  derived  largely  depend 
upon  a  prompt  payment,  as  the  fund  is  usually  necessary  to 
provide  for  burial  and  other  expenses  incurred  npon  the 
emergency  of  death. 

Questions  arising  under  payments  made  under  the  tacili^ 
of  payment  clause  of  insurance  policies  of  a  similar  character 
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have  been  frequently  brought  before  the  courts,  but  because  of 
the  small  amount  involved  they  are  usually  found  in  the  reports 
of  the  lower  courts. 

In  Thomas  v.  Prudential  Iiis.  Co.  of  America,  63  N.  E.  (Ind.), 
795,  at  page  796  the  law  la  thue  stated: 

■In  Insurance  Co.  v.  Schaffer,  50  N.  J.  Law,  72  (11  Atl., 
154),  it  was  said:  'The  purpose  and  object  of  this  kind  of 
insurance  seemed  to  require  the  payment  to  be  made  in  that 
way,  and  it  should,  in  good  policy,  be  upheld.  Unlike  the 
ordinary  life  insurance,  small  sums  are  provided  by  these  in- 
dustrial policies  to  be  paid  at  once  on  proof  of  death  aud  sur- 
render of  policy.  •  •  •  The  terms  and  manner  of  insurance 
contemplate  speedy  payment  to  the  family  of  the  assured,  im- 
mediately after  his  death,  to  provide  a  burial  fund,  or  to  meet 
the  expenses  which,  in  such  an  emergency,  must  be  incurred.' 
Before  actual  payment  by  the  company  to  some  of  the  persons 
named  in  article  second,  an  action  might,  perhaps,  be  maintained 
by  the  executor,  administrator,  or  beneficiary,  for  the  amount 
named  in  the  policy;  but  when  such  paymciit  has  actually  l)cen 
made,  by  the  express  terms  of  the  policy  it  operates  as  a  com- 
plete discharge  of  the  company  from  further  liability." 

See  also:  Thompson  v.  Prudential,  119  App.,  Div.  (N,  T.), 
667;  Thomas  v.  Prudential,  24  Atl.  (Peon.),  82;  WUkitison  v. 
Metropolitan,  63  Mo.  App.,  404. 

Parties  when  not  prohibited  by  law  from  so  doing  are  at 
liberty  to  make  their  own  contract,  and  within  limits  to  pro- 
vide what  shall  be  evidence  of  certain  fact.s.  In  this  case  the 
payment  made  by  the  company  seems  to  have  been  directly 
within  the  terms  of  the  policy.  It  was  made  to  the  beneficiary 
named  in  the  policy  upon  the  production  of  the  policy  and 
receipts  for  premiums  paid  thereunder,  by  him  in  conjunction 
with  Mrs.  Snider,  who  had  a  small  claim  for  money  advanced. 
The  fact  that  the  local  agent  of  the  company  at  the  time  of  this 
payment  insisted  upon  seeing  that  out  of  the  amount  so  paid 
the  undertaker's  bill  ant)  the  funeral  expenses  should  be  paid, 
and  the  fact  that  for  convenience  the  entire  check  was  endorsed 
over  to  the  undertaker  and  that  he  gave  checks  for  the  difference, 
or  how  that  difference  was  divided  between  Mr.  Loyd  and 
Mrs.  Snider,  or  that  the  undertaker  appeared  to  have  made  8 
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certaiD  diacount  upon  the  funeral  bill  id  favor  of  the  bene- 
ficiary, can  make  no  diflference  as  to  the  validity  of  the  pay- 
ment, which  was  made  in  strict  accordance  with  the  terms  of 
'  the  policy. 

There  is  nothing  in  the  record  to  show  any  want  of  good  faith 
on  the  part  of  the  insurance  company  nor  that  its  action  in 
making  the  payment  as  it  did  under  the  policy  waa  violative  of 
the  rights  of  any  claims  that  were  brought  to  its  knowledge. 
The  motion  of  the  defendant  to  arrest  the  cause  from  the  jury 
and  dircet  for  the  defendant  should  have  been  granted. 

The  judgment  is  therefore  reversed  and  .judgment  entered  here 
for  plaintiff  in  error. 


DEATH  OF  TH£  INSUUD  UFORB  DELiVEItY  OF  THE 
POUCY. 

Court  of  Appeals  for  Oeauga  County. 

The  Columbus  Mutual  Life  Insur.\nce  Company  v.  Mabel 

Mat  Ford. 

Decldea,  February  Term,  1914. 

Life  Inturance — Cortlract  for,  Complete,  When — Delay  In  Deliver]/  of 
PoUc]/ — Where  Without  Exciite  Does  Not  Invalidate  the  Contract — 
Xotv!ithatanding  Death  of  the  Intured  Occurred  before  Delivery 
Wat  Made. 

1.  On  the  23d  day  of  June,  1910,  upon  the  BOUcttatlon  of  the  ageot  of 
the  company,  deceased  made  application  for  a  policy  of  life  Insur- 
ance lor  11,000  on  the  twenty  payment  life  plan  and  paid  the  first 
premium  to  the  satisfaction  of  the  agent,  who  accepted  the  ap- 
plication and  premium  and  ngreed  for  the  company  that  it  wonld 
iaaue  a  policy  for  the  amount  stated  and  on  the  plan  stated,  if 
the  medical  examination  ot  the  applicant,  to  be  made  by  the  com- 
pany's medical  examiner,  should  disclose  that  the  applicant  was 
In  sound,  insurable  condition  of  health.  This  examlnatloo  was 
made  on  the  fourth  day  thereafter  and  the  result'  thereof  reported 
to  the  company  by  Its  medical  examiner.  The  company,  finding  the 
report  satisfactory,  issued  a  policy  In  conformance  with  the  ap- 
plication and  sent  the  same  to  its  agent  to  be  delivered  to  the 
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Insured.  The  agent  finding  the  Ineured  serlousl?  Ill  with  trphold 
fever,  refused  to  deliver  the  policy,  and  by  direction  of  the  presi- 
dent of  the  company  returned  the  same  ta  the  company.  The 
Insured  died  tour  days  after  the  receipt  ot  the  policy  by  the  agenL 
Held:  There  was  a  completed  contract  between  the  parties  for  In- 
surance and  that  the  company  was  liable  for  the  amount  of  the 
policy. 

.  Upon  the  application  made  as  above  stated,  and  payment  ot  premium 
by  note  to  the  agent,  the  medical  examiner  of  the  company  made 
examination  of  the  applicant  on  the  2Tth  day  of  June,  but  throuEh 
bis  own  neglect  did  not  forward  the  company  hla  report  of  such 
examination  until  the  7th  day  of  July  followtng,  the  same  being 
received  by  the  company  July  8th,  and  the  report  being  approved 
by  the  company  a  policy  was  Issued  to  the  applicant,  as  provided 
for  In  bis  application,  and  mailed  to  the  agent  on  July  14th,  to 
he  delivered  to  the  Insured,  but  was  not  delivered  owing  to  the  then 
condition  of  the  health  of  the  insured.  The  Insured  was  taken  111 
on  the  evening  of  the  7th  of  July  and  was  visited  by  a  physician, 
such  physician  belni;  the  medical  examiner  of  the  Insurance  com- 
pany who  had  previously  examined  him  for  the  company.  On  this 
visit  the  physician  expressed  the  opinion  that  the  Insured  was 
threatened  with  typhoid  fever,  of  which  disease  he  died  July  ISth. 
The  insured  had  no  Information  that  the  report  of  the  medical 
examination  had  not  been  forwarded  to  the  company  Immediately 
following  the  making  thereof,  which  should  have  reached  its  of- 
fice by  due  course  of  the  mall  the  next  day  after  the  mailing  ot  the 
same.  Deceased  said  nothing  to  the  physician,  who  was  the 
medical  examiner  of  the  comi>any.  during  the  time  he  attended 
him  in  his  last  illness  alicut  making  nny  report  to  the  company 
of  hie  Illness  nor  did  he  otherwise  notify  the  company  of  the  same. 
Held:  That  all  ot  the  terms  of  the  contract  of  insurance  were 
agreed  upon  between  the  parties  before  the  last  lllnees  of  the  In- 
sured and  the  fact  that  the  insured  did  not  give  any  direct  notice 
to  the  company  otherwise  than  to  Its  medical  examiner  of  the 
changed  condition  of  his  health  after  the  evening  of  July  7th,  did 
not  avoid  the  policy  and  the  company  was  liable  thereon.  ■ 

;.  Where  an  Insurance  company  seeks  to  avoid  the  payment  ot  a  policy 
of  life  Insurance  by  reason  ot  the  fraudulent  concealment  of  the 
changed  condition  of  the  health  of  the  Insured  after  the  making 
of  the  application,  such  defense  to  be  made  available  must  he 
pleaded  and  such  fraudulent  roncealment  properly  alleged  in  Its 
answer. 

J.  Id.  Sheets  and  R.  S.  Parks,  for  plaintiff  in  error. 
J.  Bvchwalter,  contra. 
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of  8uch  illness  and  change  in  his  physical  condition,  and  that 
because  he  did  not  do  so  there  was  such  frandalent  concealment 
on  his  part  that  avoided  the  policy. 

In  answer  to  this  it  might  be  urged  first,  that  no  such  issue 
-is  made  by  the  answer;  that  if  the  plaintiff  in  error  intended  to 
rely  upon  such  facts  as  claimed  in  this  case,  it  was  its  duty  to 
set  up  same  in  its  answet.  Upon  that  question  we  think  the  eaw 
of  Moody  V.  Insurance  Compnvy,  52  Ohio  St.,  12,  is  decisive  and 
it  is  supported  by  the  following  authorities:  Port  Blakdy  Com- 
pany V.  TIarlford  Inxurance  Co.,  50  "Wash.,  fiG4,  reported  in  97 
Pac.,  781 ;  Taylor  v.  Modem  ^Voodmen,  42  Wash.,  389,  reported 
in  84  Pac,  867,  and  see  authorities  cited  by  counsel  on  page  869: 
Blisa  on  Code  Pleading,  3d  Ed.,  Section  356<i ;  Nash  Pleading, 
300,  382,  782;  Kakntinler  v.  Phoenix  Insuravce  Co.,  67  Federal. 
483. 

But,  was  there  any  fraudulent  c^incealment  in  this  case,  or,  in 
other  words,  was  it  the  duty  of  Moses  Ford  to  notify  the  com- 
pany after  he  was  laken  ill  of  the  change  in  his  physical  eondi- 
tionT  The  rule  relied  upon  by  plaintiff  in  error  is  probably  as 
well  stated  in  Thompson  v.  Travelers  Insurance  Company,  101 
N.  W.  (N.  D.),  910,  as  anywhere  in  the  followinfr  words: 

"Where,  pending  negotiations  for  a  contract  of  life  insurance, 
a  material  change  in  the  condition  of  the  applicant's  health 
occurs,  such  as  would  influence  the  judgment  of  the  insurer  in 
accepting  or  declining  the  ri.sk,  the  applicant  is  under  obligation 
to  make  disclosure  of  the  fact." 

Numerous  authorities  are  cited  by  counsel  in  support  of  that 
rule.  Perhap.s  the  leading  one  is  Piedmont  &  Arlington  Lift 
Insurance  Conipamj  v.  Eivinq,  92  T'.  S..  377,  the  syllabus  of 
which  is  as  follows: 

""While  negotiations  were  atiU  pending  between  an  agent  of 
the  company  and  the  applicant,  touching  the  precise  terms  of  a 
contract  of  insurance,  the  amount  of  the  premium  and  the  mode 
of  payment,  a  friend  paid  the  premium,  but  concealed  from  the 
agent  the  condition  of  the  applicant,  who  was  then  in  extremis, 
and  died  in  a  few  hours.  The  agent,  in  ignorance  of  the  facts, 
delivered  the  policy,  Tleld:  That  no  valid  contract  arose  from 
the  transaction." 
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But,  Kir.  Justice  Miller,  on  page  362,  we  think  very  elearl; 
dlBtiuguishes  that  ease  from  the  one  we  have  here  in  the  foUow- 
ing  language: 

"This  case  differs  very  widely  from  those  cited  in  which  a 
delay  in  payment  haR  been  treated  by  the  court  as  waived.  All 
such  cases  proceed  on  the  ground  that  a  valid  agreement  as  to 
the  terms  of  the  contract  has  been  made." 

What  part  of  the  contract  between  Moses  Ford  and  the  in- 
surance company  still  remained  opent  What,  if  any,  negotia- 
tions between  the  parties  were  still  pending  and  undisposed  of 
as  to  the  terms  of  the  contract?  The  amount  of  the  policy  was 
agreed  upon,  the  kind  of  policy  was  agreed  upon,  the  amount  of 
the  premium  was  determined  between  the  parties  and  was  actual- 
ly paid.  The  only  question  that  remained  open  at  the  time  the 
agent  called  upon  Moses  Ford  in  his  harvest  field  was  whether 
the  condition  of  his  health  at  that  time  was  sufficiently  sound  to 
warrant  the  company  in  issuing  to  him  a  policy 

That  question  was  disposed  of  within  a  few  days  by  the 
medical  examination  made  by  the  medical  examiner  of  the  com- 
pany, and  he  was  found  to  be  in  an  insurable  condition  of  health, 
so  that  when  that  examination  was  made  the  entire  contract  was 
concluded  and  closed  and  the  minds  of  the  parties  met,  and  all 
that  remained  to  be  done  was  for  the  insurance  company  to  issue 
the  policy,  which  it  did.  This,  we  think,  is  settled  in  the  case  of 
Insurance  Company  v,  Hiffijinbotham.  95  U.  S,,  380,  where  the 
following  principle  is  announced : 

"Held:  That  the  representations  of  the  insured  as  to  the 
condition  of  his  health  on  the  1st  of  October,  when  he  applied  for 
the  reinstatement  of  his  policy,  and  paid  the  premium,  were  not 
continuous  until  the  14th  of  that  month;  and  that  the  contract 
was  consummated  on  the  day  when  the  premium  was  paid." 

See  also  DeOamp  v.  M.  J.  Mulual  Life  Insuranee.  Company. 
7  Fed.  Cases,  313,  case  No.  3719,  3  Ins.  Law  J.,  89,  and  in 
Southern  Life  Iitsiiraw-e  Company  v.  Kempton.  56  Georgia,  339, 
we  find  a  leading  case  on  this  subject.  In  the  syllabus  in  the  case 
it  is  said,  referring  to  a  case  similar  lo  the  one  we  have: 
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"In  such  a  case  as  this,  the  principle  that  any  change  in  the 
health  of  the  applicant  between  the  time  of  the  application  and 
of  the  issuing  of  the  policy,  would  relieve  tlie  insurance  company 
from  eonsiimmating  the  contract,  does  not  apply;  the  delivery 
of  the  agent,  under  t!ie  £acts,  was  a  consummation  of  the  policy, 
and  that,  with  the  other  facta  proven,  show  a  consummation  of 
the  contract." 

In  Keim  v.  Home  Mttfual  Insurance  Company,  42  Mo..  33, 
also  97  Am.  Dee.,  291,  it  is  said; 

"It  is  laid  down  by  Angell  that  when  the  negotiation  for  in- 
surance is  so  far  completed  that  nothing  remains  to  be  done  but 
to  deliver  the  policy  corresponding  with  the  terms  and  date  of 
application,  should  a  loss  o-'cur  before  the  execution  of  the  policy, 
a  court  of  equity  would  relieve  the  assured,"  1  Duet-  on  Insur- 
ance, 66,  Section  10. 

In  Baldwin  v.  The  Chouteau  Insurance  Company,  56  Mo.,  I.'il. 
and  17  Am.  Rep.,  671,  we  find  the  following  r 

"In  May  on  Insurflnce,  Section  44,  it  is  said  that  the  agree- 
ment for  insurance  is  complete  when  the  terms  thereof  have  been 
agreed  upon  between  the  parties,  aud  the  reciprocal  rights  and 
obligations  of  the  insurer  nnd  the  insured,  date  from  that  mo- 
ment, without  reference  to  the  execution  and  delivery  of  the 
policy,  unless  these  two  elements  are  embraced  within  the  terms 
agreed  upon." 

"Where,  after  oral  contract  of  insurance,  the  premium  is 
accepted  nnd  the  policy  delivered,  it  relates  back  to  the  making 
of  the  oral  contract,  and  the  assured  is  not  bound  nt  the  time  of 
paying  the  premium  and  receiving  the  policy  to  voluntarily  in- 
form the  insurer  of  the  destruction  of  the  property  "  Worih  v. 
German  Insvrm>ce  Co.,  64  5Io.,  583. 

We  also  cite  Gordon  v.  V.  S.  Caxnalty  Company,  54  S.  W.,  9S. 
a  Tennes.see  case  of  1889;  Leichmnn  v.  Insurance  Company,  44 
L.  J.,  C.  P..  185.  32  L.  T.,  170;  23  W.  R.,  723.  an  English  case. 
See  also  Flint  v.  Ohio  Insurance  Company,  8  Ohio,  501. 

We  find  none  of  the  cases  cited  by  counsel  for  plaintiff  in  error 
that  conflict  with  the  rule  we  have  attempted  to  discuss.  In 
Cable  V.  v.  fx  Life  Ivsnrnnce  Company,  in  New  Torlc,  111  Fed., 
19,  the  policy  had  a  clause  that  it  should  take  effect  only  upon 
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payment  of  the  first  premium  and  "delivery  of  policy  during 
my  life  time  in  sound  health  and  insurable  condition."  Cahle 
had  previously  declined  to  accept  the  policy.  In  Mutual  Life 
Insurance  Company  v.  Pearson,  114  Fed.,  395.  it  was  provided 
in  the  policy  that  the  insurance  shall  not  take  effect  "until  the 
first  premium  ahall  have  been  paid  during  lay  continuance  in 
good  health."  Pearson  was  taken  sick  January  6th.'  January 
7th  the  first  premium  was  paid,  the  company  not  knowing  of  his 
illness,  and  on  January  8th,  he  died.  The  question  is  on  de- 
murrer, on  equity  jurisdiction  of  the  court  to  cancel  policy. 

In  Thompson  v.  Travelers  Insurance  Company,  supra,  the  con- 
dition of  the  policy  was  that  "this  policy  shall  not  take  effect 
nntil  the  first  premium  is  actually  paid  hy  the  insured  in  good 
health."  It  is  not  claimed  in  this  case  that  the  assured  was  not 
in  good  helth  at  the  time  he  signed  the  application  or  at  the 
time  he  was  examined  by  the  medical  examiner  of  the  company. 
It  is  not  claimed  that  there  were  any  misrepresentations  made 
by  him  at  any  time.  In  the  light  of  the  authorities  above  cited 
we  do  not  think  there  was  any  fraudulent  concealment  on  the 
part  of  Moses  Ford.  The  headquarters  of  the  company  were 
in  Columbus,  Ohio.  The  time  it  would  take  to  reach  Columbus 
by  the  usual  course  of  mail  is  less  than  twenty-four  hours.  Pord 
was  examined  on  the  27th  day  of  June.  If  the  result  of  bis  ex- 
amination had  been  reported  to  the  company  on  the  day  it  was 
made,  it  should  have  reached  the  company  on  the  2Sth  day  of 
Jnne.  This  is  shown  by  the  fact  that  Dr.  Heely's  report  was 
mailed  July  7th  and  reached  the  office  of  the  company  July  8th, 
Assuming  if  Dr.  Heely  had  forwarded  the  application  when 
he  should  have  done  so,  on  the  27th  day  of  June,  it  ahould  have 
reached  the  company's  office  on  the  28th  of  June,  and  the 
policy  should  and  would  have  been  issued  and  in  the  hands  of 
Pord  long  prior  to  the  7th  day  of  July,  when,  it  is  said,  he  was 
taken  ill.  As  we  have  stated,  he  knew  nothing  of  this  delay.  He 
had  a  right  to  assume  that  the  policy  had  been  issued  and  was  in 
the  hands  of  the  agent  for  delivery  to  him.  The  premium  had 
been  paid  and  accepted  and  everything  required  of  the  assured 
had  been  done.    To  say  that  when  he  was  taken  ill  on  July  7th, 


COURT  OP  APPEALS. 


InBurance  Co.  t.  Pord.  [Vol.  19  (N.S.) 


long  after  the  application  for  ineurance  and  the  medical  ex- 
aminatioa  had  been  made,  it  waa  then  his  duty  to  make  ad- 
ditional disclosures  to  the  company  as  to  the  condition  of  bis 
health,  we  think  is  not  supported  by  any  authorities  cited  hy 
eonnsel  for  plaintiff  in  error,  but  is  opposed  to  all  the  author- 
ities we  have  been  able  to  find. 

See  on  this  question  Hartford  Protection  Insurance  Company 
V.  Earner,  2  Ohio  St.,  452,  opinion  o£  Judge  Kanney,  472-473. 

Again,  the  medieal  examiner  was  appointed  by  the  company 
to  aacertnin  and  report  the  physical  condition  of  the  applicant, 
Moses  Ford.  He  was  the  only  representative  of  the  company 
in  that  regard  known  to  the  deceased,  so  far  as  the  record  shows. 
Whatever  disclosures  as  to  the  condition  of  his  health  required 
to  have  been  made  by  him  should  have  been  made  to  the  medical 
examiners.  This  is  manifestly  true  at  the  time  of  the  examina- 
tion. On  the  7th  of  July  the  medical  examiner  sent  his  report  of 
the  examination  of  Ford  to  the  company.  On  the  same  day  he 
visited  Ford  and  found  him  threatened  with  typhoid  fever  and 
was  thereafter  his  attending  physician  until  bis  death.  It  does 
not  appear  whether  the  deceased  said  anything  to  the  doctor 
about  his  insurance  policy,  or  of  his  making  any  additional  report 
to  the  company  in  regard  to  his  sickness,  but  what  need  therefor  T 
The  doctor  was  the  medical  examiner  of  the  company,  and  the 
direct  representative  of  the  company  to  ascertain  and  report  the 
physical  condition  of  Ford,  and  he  knew  better  than  Pord  did 
the  prognosis  of  his  disease.  Being  the  agent  of  the  company 
to  report  as  to  the  health  of  applicants  for  insurance  in  the  com- 
pany, and  especially  as  to  Ford's  health,  we  think  his  knowl- 
edge  of  Ford's  illness  must  be  imputed  to  the  company;  that  the 
company  must  be  held  to  know  what  their  agent  knew  and  failed 
to  report. 

The  judgment  of  the  court  of  common  pleas  will  be  afilrmed. 
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JURISDICTION  or  JUSTKX  OF  THE  PEACE. 

Circuit  Court  of  Cuyaboga  County, 

M;  SwEE  ET  AL  V.  Louise  Bbegenzeh. 

Derided,  February  12.  1913. 


A  Justice  of  the  peace  bns  Jurisdiction  of  an  actton  for  money  had 
and  received,  though  that  money  waa  had  and  received  as  part  pay- 
ment on  a  Contract  for  the  conveyance  of  rpal  estate,  defendant 
refusing  to  convey  and  idnlntifT  electing  to  treat  the  contract  as 
rescinded;  hence  Bucb  action  is  appealable  to  the  common  pleas 
court 

James  Metzenbavm,  for  plnintifF  in  error. 
Halle  tf  Geixner,  (wntra. 

NiiUN,  J. ;  Marvin,  J.,  and  Winch,  J.,  concur. 

The  plaintiflfe  in  error  sued  the  defendant  in  error  in  the  court 
of  B  justice  of  the  peace  The  bfll  of  particulars  stated  a  cnuse 
of  action  for  money  hnd  and  received.  A  judgment  having 
been  rendered  in  the  .iiistice  court  apaiust  the  defendant  in  error, 
she  appealed  the  oase  to  the  eourt  of  common  pleas.  The  peti- 
tion filed  in  that  court,  after  averring  that  the  ease  came  into 
the  court  on  appeal,  from  the  court  of  the  justice  of  the  peace, 
stated  a  cause  of  action  in  llie  followinp  language: 

"Plaintiffs,  for  their  further  cause  of  action,  say,  that  on  or 
about  the  19th  day  of  .\pri!,  1909,  plaintiffs  paid  to  this  de- 
fendant the  sura  of  one  liundrcd  ($100)  dollars  for  and  in  con- 
sideration of  the  defendant  promising  and  agreeing  in  writing, 
to  convey  to  these  plaintiffs  a  certain  parcel  of  property. 

"Plaintiffs  further  say  that  said  defendant  received  said 
sum  of  money,  but  has  never  conveyed  said  premises  to  these 
plaintiffs,  and  had  instead,  conveyed  said  premises  to  other 
persons,  and  has  failed,  neglected  and  refused  to  convey  said 
premises  to  plaintiffs,  or  either  of  them,  though  demanded  by 
plaintiffs. 
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"The  plaintiffs  farther  gay  that  they  have  made  demand  of 
said  defendant  for  said  sum  so  had  and  received  by  this  de- 
fendant of  said  plaintifEs,  but  that  aaid  defendant  has  wholly 
failed,  refused  and  neglected  to  return  said  sum  to  said  plaint- 


The  defendant  in  error  filed  a  motion  in  the  court  of  common 
pleas  to  dismiss  the  action,  on  the  ground  that  the  cause  of  ac- 
tion stated  in  the  petition  was  on  a  contract  for  the  purchase 
of  real  estate,  and  that  the  justice  of  the  peace  had  do  juris- 
diction of  such  an  ac^'iion,  and  that  the  conrt  of  common  plean 
had  no  jurisdiction  thereof  on  appeal. 

This  motion  was  granted,  and  by  this  proceeding  in  error  we 
are  asked  to  reverse  the  judgment  of  the  court  below  in  dis- 
missing the  action. 

Section  102U2  of  the  General  Code  provides  that  justices  shall 
not  have  cognizance  of  any  action  on  contracts  for  real  estate. 

If  the  cause  of  aelton  set  forth  in  the  petition  is  one  on  a 
contract  for  real  estate,  the  court  of  common  pleas  would  have 
no  jurisdiction  over  it  on  appeal  against  the  objections  of  the 
defendant,  unless  she  expressly  or  impliedly  waived  her  riftht 
to  object. 

The  identity  of  the  cause  of  action  !ttated  in  the  petition  with 
that  set  forth  in  the  hill  of  particulars  is  clear.  The  latter  in 
brief  terms  states  a  clidm  for  money  had  and  received,  while  the 
former  alleges  with  greater  detail  the  facta  from  which  the 
law  implies  an  obligntion  of  the  same  character  as  that  which 
was  the  foundation  of  the  action  in  -the  justice  court. 

The  cause  of  action  is  not  based  upon  any  stipulntion  in  the 
contract  referred  to  in  the  petition.  That  contract,  according 
to  the  allegations  of  the  petition,  is  no  longer  subsisting,  tj 
has  been  rescinded  by  the  defendant,  and  the  plaintiffs,  accept- 
ing that  rescission,'  and  recognizing  that  the  contract  has  no 
longer  any  existence,  sue  to  recover  the  money  paid  by  them 
while  it  was  a  subsisting  contract.  Tn  such  a  case  the  law  raisef 
an  obligation  which  may  he  enforced  in  an  action  as  for  money 
had  and  received.  While  it  may  be  necessary  for  the  plaintiffs 
to  resort  to  the  contract  as  evidence  to  estaWIsh  their  right  to 
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recover,  the  actios  iteelf  is  not  on  the  contract.  In  these  views 
we  are  aupported  by  Halloway  v.  Davis,  Wright,  460,  the  sylla- 
bus of  which  reads: 

"Where  money  has  been  paid  on  a  contract  which  has  been 
rescinded,  or  put  an  end  to,  or  which  the  defendant  has  refused 
to  perform,  it  may  be  recovered  back  in  an  action  for  money  had 
and  received." 

It  was  also  held  in  Middleport  Woolen  Mills  Co.  v.  Titus,  35 
0.  S.,  253,  as  follows : 

"Where  money  has  been  paid  on  a  contract  which  has  been 
subsequently  rescinded,  and  the  repayment  of  the  money  is  the 
only  thing  remaining  to  be  done,  a  petition  for  money  had  and 
received  is  sufficient;  but  while  the  contract  is  subsisting  the 
action  can  only  he  brongfat  on  the  agreement." 

See  also  English  et  al  v.  Brooks.  4  0.  D.  Rep.,  43;  Nevmian  v. 
McGregor,  5  Ohio,  349 ;  Brown  v.  Timmany,  20  Ohio,  87. 

It  follows  from  the  conclusion  stated  as  to  the  nature  of  the 
cause  of  action  set  forth  in  the  plaintiffs'  petition,  that  it  was 
one  which  the  justice  of  the  peace  had  jurisdiction,  and  being 
in  the  court  of  common  pleas  on  appeal,  that  court  had  juris- 
diction, and  the  motion  to  dismiss  should  not  have  been  granted. 

The  judgment  of  the  court  of  common  pleas  is  reversed  and 
thp  cause  rerannde<l  for  further  proceedings  according  to  law. 
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INJURY  PROM  rALL  INTO  A  DANGEROUS  AND  LONG 
NEGLECTED  HOLE  IN  BOARD  WAUL 

Circuit  Court  (or  Lucas  County. 

County  Commissiokehs  op  Lucas  County  and  County  Cou- 

MissioNERs  OP  Wood  County  v.  Claude  D.  Enqush. 

Decided,  June  29,  1912. 

Vcgligcnce — Duty  of  One  Using  a  Walk  to  Exernite  Ordinary  Care — 
RcgarClesM  of  Other  Matters  Occtipvlno  Hit  Uind — Whether  Buch 
Care  Was  Vaed  ia  a  Question  for  the  Jury. 

1.  The  fact  that  a  telephone  lineman  was  performtng  a  legitimate  dnt; 

in  looking  up  and  closely  watching  the  telephone  wires  to  see 
wlietber  thejr  toucheil  each  other  when  awa>-ed  by  the  wind,  did 
not  excuse  him  from  exercising  ordinary  care  as  to  where  he 
stepped  and  the  condition  of  the  walk  over  which  he  was  passing; 
snd  where  one  so  engaged  stepped  Into  a  dangerous  hole  and  was 
aevercly  injured,  a  finding  by  the  Jury  under  prap«r  Instnictlou 
by  the  court  that  he  was  exercising  proper  care  at  the  time  luid 
the  verdict  and  Judgment  baaed  thereon  will  not  be  disturbed  by  a 
reviewing  court. 

2.  Exhibits  which  were  offered  in  evidence  and  as  to  which  a  witness 

was  examined  and  cross-examined  and  which  were  shown  to 
the  Jury  and  referred  to  by  counsel  on  both  sides  ss  being  In  evi- 
dence, will  be  regarded  by  a  reviewing  court  tbe  same  as  If 
formally  offered  in  evidence  although  not  marked  as  exhibits  In 


Holland  C.  'Webster,  Prosecuting  Attorney  of  Lucas  County, 
Lewis  E.  Mallow,  Assistant  Prosecuting  Attorney  of  Lueas 
County,  and  Charles  Hatfield,  Prosecuting  Attorney  of  Wood 
County,  for  plaintiffs  in  error. 

Edgar  M.  Flowers  and  Marshall  <&  Fraser,  contra. 

Richards,  J.;  Kinkade,  J.,  concurs;  Wiij)man,  J.,  not  partici- 
pating. 

Error  to  the  Court  of  Common  Pleaa  of  Lucas  County. 

In  the  court  of  common  pleas  Claude  D.  English  recovered  a 
verdict  and  judgment  in  the  amount  of  $7,500  against  the  couu^ 


CIHCUIT  COURT  REPORTS^— NEW  SERIES.       567 
1914.]  Lucaa  CojDty. 

commissioiiers  of  Lacas  conoty  and  the  county  commissioners 
of  Wood  comity  for  personal  injuries  claimed  to  have  been 
suffered  by  him  by  reason  of  the  negligence  of  tlie  defendants. 
The  injury  occurred  on  January  3,  1911,  between  4:30  and  5 
o'clock  P.  M.,  as  plaintiff  was  walking  on  the  highway  uearing 
the  approach  on  the  Wood  county  side  of  the  bridge  crossing  the 
Maumee  river  at  the  village  of  Maumee.  The  dividing  line 
between  the  two  counties  is  the  center  of  the  river  at  the  place 
where  this  bridge  is  constructed,  and  the  bridge  and  its  ap- 
proaches appear  to  have  been  constructed  and  maintained  by 
joint  action  of  the  boards  of  county  commissioners  of  the  two 
counties.  The  level  of  the  bridge  is  about  eight  feet  above  the 
level  of  the  county  road  on  the  Wood  county  aide  ot  the  bridge, 
and  the  bridge  proper  is  reached  by  a  sloping  approach  con- 
structed of  earth.  Along  the  up-river  side  of  the  bridge  a  wooden 
sidewalk  or  approach  is  constructed,  perhaps  twenty  feet  in 
length,  being  built  over  the  up-river  slope  of  the  bank  of  earth. 
Several  of  the  planks  of  which  this  walk  was  constructed  were 
missing  on  the  occasion  of  the  injury,  and  the  approach  to  the 
bridge  proper  had  been  defective  in  that  respect  for  a  long 
period  of  time,  some  witnesses  stating  it  as  long  as  two  or  three 
years. 

The  plaintiEF  was  a  telephone  lineman  and  upon  the  oc- 
casion of  bis  injury  was  in  the  performance  of  his  duty,  walk- 
ing along  under  the  wires  which  were  stning  on  poles,  the 
wires  when  they  reached  the  bridge  being  strung  on  arms 
across  the  bridge.  Trouble  in  the  transmission  of  messages  had 
been  experienced  and  he  was  watching  the  wires  to  ascertain 
whether,  in  the  high  wind  that  was  blowing,  the  wires  were 
being  blown  together  so  that  they  tonched  and  thereby  inter- 
fered with  the  use  of  telephones.  Snow  and  sleet  were  fall- 
ing at  the  time,  and  it  was  growing  dark  so  that  he  could,  with 
difficulty,  see  the  wires  but  with  the  purpose  mentioned,  he  was 
walking  under  the  wires  and  approached  the  bridge.  He  reached 
the  sidewalk  where  the  planks  were  missing,  stepping  into  the 
bole  and  falling  in  such  a  manner  as  to  be  very  seriously  injured. 
The  bole  into  which  he  fell  was  several  feet  square  and  perhaps 
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ten  inches  deep  at  its  shallowest  place,  growing  macli  deeper 
at  the  other  side  by  reason  of  the  sloping  embanicnMDt  over 
which  the  walk  bad  been  constructed.  The  stringers  under  the 
walk  were  two  inches  thick  and  ten  inches  wide,  and  were  placed 
edgewise,  being  built  of  this  heavy  material  for  the  porpoee  of 
supporting  the  walk  along  the  side  of  tlie  slopit^  embankment. 

It  is  contended  by  plaintiffs  in  error  that  the  verdict  is  ex- 
cessive and  is  not  sustained  by  sufficient  evidence,  and  that  tfae 
court  erred  in  not  directing  a  verdict  for  the  county  commis- 
sioners, and  in  overruling  a  motion  for  a  new  trial,  and  that 
the  judgment  should  be  reversed  by  reason  of  miscondaet  of 
plaintiff's  counsel  duriug  the  argument  of  the  case  in  the  trial 
court. 

It  will  not  be  necessary  to  dispose  separately  of  all  the  claimed 
grounds  of  error.  The  case  merits  and  has  received  a  very  care- 
ful examination  of  the  entire  record.  Some  conflict  exists  in 
the  evidence  aa  to  the  extent  and  permanency  of  the  injuries 
suffered  by  the  plaintiff,  and  much  expert  evidence  waa  intro- 
duced hearing  upon  that  matter.  The  evidence  is  such  that  a 
jury  would  be  entirely  justified  in  finding  the  injuries  to  be 
permanent,  and  of  a  very  serious  character.  We  do  not  feel 
justified  in  disturbing  the  verdict  on  the  claim  that  it  is  excessive, 
nor  are  we  able  to  find  from  the  record  that  the  verdict  is  not 
sustained  by  the  evidence,  llucb  insistence  is  placed  by  counsel 
for  the  county  commissioners  on  the  claim  that  the  plaintiff  waa 
guilty  of  contributory  negligence,  directly  producing  the  injur- 
ies suffered  by  him,  in  that  be  was  following  the  wires  with  his 
eyes  instead  of  watching  the  walk  in  front  of  him,  as  he  pro- 
ceeded toward  the  bridge.  He  was,  of  course,  in  the  performance 
of  a  legitimate  business,  but  was  not  relieved  thereby  from  the 
duty  to  exercise  ordinary  care  under  all  the  circumstances  of 
the  case.  Wliether  be  did  do  so  was  left  fairly  to  the  jury, 
under  appropriate  instructions  from  the  trial  court,  and  we 
do  not,  therefore,  feel  at  liberty  to  disturb  the  verdict  on  the 
ground  that  it  is  not  sustained  by  sufBcient  evidence.  It  may 
be  noted  that  no  doubt  whatever  exists  that  this  defect  waa 
one  which  was  extremely  dangerous  to  pedestrians,  and  the  walk 
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had  clearly  been  in  this  defective  condition  for  a  long  period  of 
time  BO  that  the  defendants  had  or  Bhould  have  had,  in  the 
exercise  of  ordinary  care,  full  notice  of  the  same. 

Another  gronod  upon  which  it  is  sought  to  have  the  jadgment 
reversed  is  the  claimed  misconduct  of  counsel  for  plaintiff  in 
the  argument  of  the  caee  to  the  jnry.  It  appears  from  the  bill 
of  exceptions  that  a  witness,  named  Dr.  Rhonebonse,  had  been 
subpoenaed  on  behalf  of  the  plaintiff,  and  was  not  used  by  him, 
and  that  later  this  witness  was  used  by  the  defendants,  and  upon 
his  attempted  cross-eiamination  by  counsel  for  the  plaintiff, 
certain  of  his  evidence  was  eseluded  as  not  being  a  proper  exam- 
ination at  that  stage  of  the  case.  This  exclusion  of  his  evidence 
occurred  by  reason  of  the  objection  of  counsel  for  the  county 
commissioners.  These  facts  were  alluded  to  by  counsel  for  the 
plaintiff  in  his  argument  to  the  jury,  to  which  body  he  pro- 
pounded the  question  "Who  is  responsible  for  him  not  testify- 
ii^V  Counsel  was  thereupon  stopped  by  the  court  but  pro- 
ceeding further  stated  that  if  counsel  for  the  defendants  had  not 
objected,  Dr.  Bbonehouse  would  have  answered.  Tte  court 
stopped  any  further  reference  to  this  matter,  and  it  nowhere 
appears  in  the  record  that  the  jury  were  informed  what  the 
testimony  of  Dr.  Rhonehouse  would  have  been  if  he  had  been 
allowed  to  answer.  It  does  appear  that  he  had  been  subpoenaed 
by  the  plaintiff  and  placed  upon  the  .witness  stand  by  the  de- 
fendants. It  further  appears  that  he  had  treated  the  plaintiff 
as  a  physician  for  some  considerable  time  following  his  injuries. 
The  orderly  administration  of  justice  would  have  been  better 
served  if  counsel  had  omitted  any  reference  to  this  matter  in 
his  argument  to  the  jury,  but  no  prejudicial  error  resulted  from 
what  was  said. 

We  have  examined  this  case  and  passed  upon  the  material  as- 
signments of  error  as  if  the  bill  of  exceptions  contained  all  of  the 
evidence.  It  may  be  doubted,  however,  whether  the  condition 
of  the  record  is  such  that  we  would  be  entitled  to  pass  upon  the 
weight  of  the  evidence,  by  reason  of  the  fact  that  certain  exhibits 
referred  to  during  the  trial  are  not  attached  to  the  bill.  Much 
evidence  was  offered  relating  to  certain  X-ray  plates  taken  of  var- 
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iona  portions  of  the  plaintiff's  body  by  s  witness,  Harry  W. 
Dachtler,  who  describes  bis  profession  as  tbat  of  a  Roentgenolo- 
gist. He  had  taken  numerous  X-ray  picturee,  some  at  the  re- 
quest of  the  plaintiff  and  some  for  the  defendanta,  and  while 
apon  the  witness  stand  and  under  examiDation  in  chief  by 
counsel  for  plaintiff,  stated  these  facta  and  referred  to  the  plates 
taken  at  the  request  of  the  plaintiff  as  Nos.  5732,  5733,  5734  and 
5855.  He  then  stated  that  he  had  plates  which  he  took  for  the 
defendants  but  did  not  have  them  with  him.  Counsel  for  plaint- 
iff then  said  "We  offer  those  plates  in  evidence."  If  the 
record  stopped  at  this  point,  some  doubt  might  well  esist  as  to 
the  plates  referred  to  in  the  offer  made  by  counsel  for  plaintiff. 
The  cross-examination  of  the  witness,  however,  was  immediately 
commenced,  and  during  that  cross-examination  at  various  places 
the  plates  taken  upon  the  request  of  the  plaintiff  were  referred 
to  as  being  in  evidence  and  were  shown  to  the  jury,  who  ex- 
amined the  same  by  means  of  an  illuminating  box  with  lights 
behind  a  ground  gl?-ss,  for  the  purpose  of  having  a  more  ac- 
curate and  thorough  examination.  T>his  wituess,  after  hav- 
ing being  fully  qualified  as  a  Roentgenologist  testified  in  detail 
as  to  the  facts  shown  by  these  plates,  and  the  bearing  they 
had  upon  the  extent  of  the  injuries  suffered  by  the  plaintiff 
and  the  condition  of  his  body.  He  was  also  permitted  to  state 
his  opinion  on  these  matters.  The  plates  thus  became  evidence 
of  a  very  material  character,  and  we  think  in  view  of  the 
fact  that  the  plates  taken  pt  the  request  of  the  plaintiff  were 
referred  to  by  counsel  for  both  sides  as  being  in  evidence,  and 
shown  to  the  jury  and  examined  by  them,  they  must  be  treated  as 
if  formally  offered  in  evidence  although  not  marked  as  exhibits 
in  the  ense.  "While  the  absence  of  these  exhibits  would  perhaps 
prevent  this  court  from  considering  the  rynpstion  of  the  weight 
of  the  evidence,  we  have,  n.s  already  stated,  examined  the  entire 
record  and  find  no  prejudical  error  manifest  therein. 

The  judgment  of  the  court  of  common  pleas  will  be  nflirmed. 
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POSSESSION  OBTAINED  OF  A  DEED  UNDER.  FALSE  PRETENSES. 

Circuit  Court  of  Cuyahoga  County. 

J.  A.  C.  GoLNEB  V.  State  op  Ohio. 

Decided,  February  13,  1913. 

Criminal  Law — Indictment— Inconsistent  and  Repugnant  Oounta — Ob- 
taining Property  Under  False  Pretensen—Deed  o/  Farm  Without 
Possession  Obtained — Crois-ExamiTiatton  of  Accuated, 

1.  Three  counts  In  an  indictment  for  obtaining  property  under  false 

pietenses  are  not  inconsistent  or  repugnant,  the  first  of  wblch 
chaiges  that  It  was  falsely  represented  that  Snyder  owned  prop- 
erty on  the  lake  shore  east  of  Cleveland,  the  second  that  Pollock 
owned  property  on  the  iake  shore  east  of  Cleveland  and  the  third 
that  Snyder  and  Pollock  Jointly  owned  certain  property,  dracrtblDg 
it,  on  the  lake  shore  east  of  Cleveland,  the  title  being  In  Pollock 
with  authority  from  Snyder  to  convey. 

2.  The  crime  of  obtaining  property  under  false  pretenses  is  made  out, 

it  the  property  obtained  unlawfully  under  the  false  pretenses  la  a 
deed  selling  and  conveying  a  farm  to  another,  though  poaaesBlon 
of  the  farm  was  never  surrendered  by  the  prosecuting  witness. 
i.  The  cross-examination  of  a  defendant  in  a  criminal  case  who  offer* 
himself  as  a  witness,  as  to  shady  transactions  which  the  questions 
assume  he  was  connected  with,  such  cross-examination  being  sole- 
ly for  the  purpose  of  testing  his  credibility,  Is  limited  only  hy  the 
sound  discretion  of  the  court,  and  a  Judgment  will  not  be  reversed 
for  permitting  such  cross-examination,  unless  It  appears  from  the 
record  that  such  discretion  was  abused  to  the  prejudice  of  the 
accused. 

Westenkavcr,  Boyd.  Rudolph  &  Brooks,  for  plaintiff  in  error. 
J.  A.  Cline  and  W.  D.  Meals,  contra. 

Winch,  J.;  M.\b\in,  J.,  and  Niman,  J.,  concur. 

Plaintiff  in  error  was  convicted  of  obtaining  property  under 
false  pretenses  from  one  E.  W.  Reeves,  who  was  the  owner  of 
a  farm  of  168  acres  io  Brecksville  township,  Cuyahoga  county, 
Ohio. 

While  numerous  false  representations  are  alleged  in  the  in- 
dictment  to  have  made  and   to  have  induced  Reeves  to  part 
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"The  court  might  properly  have  charged  that  the  jury  might 
convict  if  it  found  that  the  repreaentation  had  been  made  that 
Snyder  owned  the  lots,  or  if  it  found  that  the  representation 
had  been  made  that  Pollock  owned  the  lots,  but  it  could  not 
convict  if  it  found  that  both  representations  had  been  made,  lie- 
cause  they  are  inconsistent  and  repugnant;  both  ean  not  be  true: 
one  contradicts  the  other." 

One  answer  to  this  is  that  the  jury  might  well  have  found 
from  the  evidence  that  the  representations  were  not  as  to  con- 
current ownership  by  Snyder  and  Pollock.  It  was  first  rep- 
resented that  Snyder  was  the  owner  and  thereafter  that  Pol- 
lock was  the  owner.  There  is  nothing  inconsistent  in  such  rep- 
resentations, if  it  was  represented  that  meanwhile  title  had 
passed  from  one  to  the  other,  and  said  suggestion  is  borne  out 
by  the  evidence. 

Nor  can  it  be  said  that  if  the  jury  should  find  that  it  was  rep- 
resented that  Synder  onCe  owned  the  lots  and  thereafter  Pol- 
lock owned  them,  that  the  representation  that  Snyder  owned 
them  ceased  to  be  material  and  would  not  warrant  a  conviction, 
for  there  is  another  aspect  of  the  representation  regarding  Sny- 
der's ownership— such  representation  tended  to  mislead  Reeves 
into  a  belief  that  hu  was  dealing  with  men  of  substantial  means 
and  evident  financial  responsibility.  lie  might  properly  con- 
clude that  though  Snyder  had  conveyed  the  ^ofs  to  Pollock,  the 
latter  had  paid  value  for  them  whiih  would  leave  Snyder  worth 
as  much  in  money  as  he  had  been  worth  in  land,  and  he  was  to 
have  Snyder's  endorsement  on  the  notes. 

This  thought  becomes  more  important  in  consideration  of  the 
next  assignment  of  error. 

It  is  claimed  that  the  indictment  does  not  charge  Golner  with 
the  crime  which  the  record  shows  was  committed  by  him. 

On  this  proposition  it  is  argued  by  counsel  for  Golner  that  the 
only  false  representation  which  had  a  decisive  influence  upon 
the  mind  of  Reeves  and  causpd  him  to  part  with  his  property 
was  the  representation  that  the  lots  described  in  the  mortgage 
were,  in  fact,  the  lots  located  at  stop  ISQiA  which  had  been 
pointed  out  to  him  by  Snyder;  that  it  was  this  belief  which 


CIRCUIT  COURT  REPORTS— NEW  SERIES.       676 
1P14.1  Cuyaboga  County. 

c&Qsed  him  to  part  with  hia  title;  that  without  this  helief  he 
would  not  have  parted  with  it,  and  this  false  representation  is 
nowhere  charged  in  the  indictment,  for  the  indictment  alleges 
only  that  it  was  represented  that  the  lots  deaeribed  in  the  mort- 
gage were  on  the  lake  front,  and  not  that  they  were  at  stop 
1301^  and  were  the  same  lots  pointed  out  by  Snyder. 

There  is  some  degree  of  sophiatry  in  this  argument. 

We  can  not  know  with  certainty  that  only  one  of  the  many 
falee  representations  made  to  him  had  a  decisive  influence  npon 
the  mind  of  Reeves.  It  may  have  been  and  it  probably  was  all 
of  them  together  which  brought  about  that  state  of  mind  which 
indttced  him  to  part  with  hia  title. 

It  is  but  a  matter  of  evidence  that  the  land  repreaented  as 
owned  by  Snyder,  and  pointed  out  to  Reeves  at  stop  1301^  and 
then  represented  as  owned  by  Pollock,  ia  the  same  land  as  that 
which  waa  represented  aa  being  lake  front  property  and  in- 
cluded in  the  mortgage. 

It  was  alleged  in  the  indictment  that  it  was  represented  that 
Snyder  was  the  owner  of  a  valuable  tract  of  land  which  had  a 
frontage  on  the  shore  of  Lake  Erie  east  of  the  city  of  Cleve- 
land. It  was  ahowB  in  evidence  that  the  laud  Snyder  was  rep- 
resented to  own  was  at  stop  1301,^. 

It  was  alleged  in  the  indictment  that  Pollock  was  the  owner 
of  a  valuable  tract  of  land  which  had  a  frontage  on  the  shore  of 
Lake  Erie,  which  real  estate  waa  situated  east  of  the  city  of 
Cleveland.  It  was  shown  in  evidence  that  the  land  Pollock 
was  represented  to  own  was  at  stop  130^. 

It  was  alleged  in  the  indictment  that  the  ten  lots  described 
in  the  mortgage  were  represented  as  located  on  the  shore  of 
Lake  Erie.  It  was  shown  in  evidence  that  the  particular  place 
on  the  shore  of  Lake  Erie  where  they  were  represented  as 
located  was  at  stop  130^,^. 

There  was  proof,  then,  of  each  representation,  and,  if  the 
indictment  alleges  a  crime,  that  crime  was  proved. 

As  already  said,  the  representation  as  to  Snyder's  ownership 
of  lake  front  property  was  not  only  material  as  connecting  his 
representation    with    Reeves'   mistake   in    supposing   the   land 
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described  in  the  mortgage  was  on  the  lake  front,  bnt  as  in- 
ducing him  to  believe  that  Snyder  was  a  man  of  financial  re- 
sponsiUlity  and  so,  that  he  could  trust  him  and  those  who 
claimed  to  represent  him  and  be  interested  with  him. 

The  same  may  be  said  of  the  representation  as  to  Pollock 'e 
ownership  of  the  land. 

As  to  the  representation  that  the  land  described  in  the  mort- 
gage was  upon  the  lake  front,  that  was  material,  for  it  is  a  mat- 
ter of  common  knowledge  that  lake  front  property  near  the  city 
has  an  increased  value  by  reason  of  said  frontage.  Its  exact 
location  at  stop  1301/2  was  not  so  material,  and  we  can  not  say 
that  Reeves  would  not  have  been  induced  to  part  with  his  prop- 
erty if  the  land  he  supposed  was  described  in  the  mortgage  had 
never  been  pointed  out  to  him,  but  all  that  had  been  repre- 
sented was  that  it  had  a  lake  frontage. 

The  qnestions  thus  far  discussed  cover  many  of  Golner 's  re- 
quests to  charge  which  the  court  refused  to  give,  and  refer- 
ence will  therefori;  be  made  only  to  those  requests  which  in- 
volve other  questions. 

By  request  number  17  the  court  was  asked  to  chai^  that  rep- 
resentations regarding  the  lands  described  in  the  mortgage,  so 
far  as  they  related  to  the  joint  o^vnership  of  snid  lots  and  the 
authority  of  Pollock  from  Snyder  to  convey  said  lots  to  Reeves, 
were  wholly  immateriat  because  it  is  not  denied  in  the  indict- 
ment that  Pollock  had  title  to  said  lots,  and  full  authority  to 
convey  the  same,  though  the  truth  of  the  representation  as 
stated  in  the  verdict  is  negatived  iu  the  indictment. 

The  representations  of  joint  ownership  of  Snyder  and  Pol- 
lock and  Pollock's  authority  to  convey  are  not  wholly  immaterial, 
for  they  connect  up  with  the  former  representations  that  Snyder 
was  the  owner,  and  make  plain  the  whole  scheme  of  deception 
planned  by  Golner,  one  inducement  and  one  representation 
naturally  leading  on  to  another,  the  whole  having  such  conse- 
quence 88  to  induce  Reeves  to  part,  with  his  property,  but  being 
BO  insidiously  interwoven  that  we  can  not  say  that  any  one 
representation  would  have  induced  Reeves  to  act,-  or  that  lie 
'would  not  have  acted  if  any  one  representation  had  not  been 
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made.  This  inquiry  was  properly  put  before  the  jury  for  its 
final  answer. 

Pollock's  sole  and  undivided  ownership  of  the  lots  described 
in  the  mortgage  needed  no  denial,  for  no  such  representation 
bad  ever  be«>n  made  to  Reeves.  If  it  had  been  made  it  would 
undoubtedly  have  made  him  suspicious,  for  he  had  previously 
been  told  a  dififerent  story. 

By  the  twenty-second  and  twenty-third  requests  the  jury's 
attention  was  called  to  the  defendant's  claim  that  Reeves  never 
parted  with  the  possession  of  bis  farm, 

As  the  charge  in  the  indictment  was  only  that  by  reason  of 
the  false  pretenses,  the  defendant  unlawfully  obtained  from 
Reeves  a  deed  of  general  warranty,  selling  and  conveying  bis 
farm  to  Pollock,  these  reiiuests  were  properly  refused.  State  v, 
Toney,  81  O.  S.,  130. 

The  defendant  twice  submitted  his  requests  to  charge,  once 
before  argument  and  again,  the  same  requests,  after  argument. 

The  court  refused  to  give  the  requests  before  at^iment  though 
some  of  them  were  given  after  the  ai^ument. 

We  are  content  to  let  this  question  rest  upon  the  decision  in 
the  case  of  Umbenhavr  v.  State,  4  C.  C,  378,  where  it  was 
held: 

■'Upon  the  trial  of  a  criminal  case  it  is  not  error  for  the  court 
1,0  refuse  to  instruct  the  jury,  at  the  request  of  the  defendant, 
upon  matters  of  law,  before  the  argument  begins." 

That  case  was  affirmed  by  the  Supreme  Court  without  re- 
port, 23  W.  L.  B.,  167. 

The  defendant  submitted  himself  as  a  witness  in  his  own  be- 
half and  was  cross-examined  by  the  prosecuting  attorney ;  in 
that  cross-examination  he  was  asked  many  questions  with  regard 
to  a  shady  transaction  about  some  Beach  City  bonds,  with  which 
the  state  tried  to  connect  hiiu.  Most  of  his  answers  were  denials 
but  it  is  claimed  that  it  was  wrang  to  peroiit  inquiry  as  to  this 
collateral  matter,  for  it  amounted  to  an  attempt  to  prove  an- 
other distinct  offense,  for  the  purpose  of  raising  the  inference  of 
the  prisoner's  guilt  of  the  particular  crime  charged,  which  would 
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be  prejudicial  error,  as  explained  in  the  case  of  Hanoff  v.  State, 
37  0.  S.,  178,  at  page  180. 

A  readiog  of  the  remaiDder  of  said  opinion,  however,  shows 
that  such  examination  of  a  witness,  whether  defendant  or  not, 
for  the  purpose  of  testing  his  credibility,  rests  in  the  sound 
discretion  of  the  court,  and  a  judgment  will  not  be  reversed  for 
permitting  such  cross-examination,  unless  it  appears  from  the 
record  that  such  discretion  has  been  abused  to  the  prejudice  of 
the  party. 

There  was  no  such  abuse  of  discretion  in  this  case;  such  an- 
swers as  Qolner  gave  to  questions  asked  him  probably  tended  to 
shake  the  confidence  of  the  jury  in  his  credibility  and  were 
legitimate  for  that  purpose. 

The  weight  of  the  evidence  in  this  case  is  so  overwhelming  as 
to  the  guiit  of  plaintiff  in  error,  that  that  question  has  not  been 
raised  in  this  court.  The  several  technical  objections  raised 
by  his  counsel  have  not  been  without  difficulty,  but,  being  of 
opinion  that  there  is  no  reversible  error  in  the  record,  the  judg- 
ment is  affirmed. 


CLAIM  FOR.  SERVICES  RENDERED  BY  A  MEMUtR.  OF 
THE  FAMILY, 

Circuit  Court  for  Lucas  County. 

Charles  A,  Brown  v.  Harriet  E.  Fabr. 

Decided,  FsbraaiT  10,  1912. 

Pleadlno—DeSecti  in,  Wot  Fatal  to  Becovery  o/  Ju^oinent,  When— 
Indentured  Ctrl  Eeeka  to  Recover  tor  Bervicet  RenOerea  After  Bht 
Reached  Her  Majority — Contractt  Express  and  JmjHcd— Proo/ 
Upon  Which  Contract  Mast  Rest — Charge  of  Court. 

1.  A  Judgment  will  not  be  reversed  solelr  b;  reason  of  a  defect  In 
the  petition  In  falling  to  aver  that  the  amount  claimed  Is  due, 
where  Issues  have  been  Joined  and  the  cause  tried  on  Its  merits  and 
It  appears  from  the  record  that  tbe  defective  petition  did  not  re- 
sult In  prejudice  to  the  adverse  partj. 

S.  Where  it  Is  clearl]'  apparent  that  the  plaintiff  was  led  to  sign  the 
release  relied  upon  by  the  defendant  through  a  misunderstanding 
OS  to  Its  character,  or  It  appears  tbat  tbe  Instrument  signed  «m 
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a  mere  nudum  pactum,  it  la  not  necesaary  to  set  the  iDBtrtiment 
aside  tj  a  separate  action  nor  to  demand  a  cancellation  ot  sucb 
release  by  a  separate  cauBe  of  action. 
8.  No  contract  to  pay  lor  services  can  be  Implied  wbere  a  family  rela- 
tionship existed  tetween  the  parties,  but  such  a  contract  muat  be 
established  by  clear  and  unequivocal  proof;  and  this  rule  la  aa 
applicable  to  an  action  against  the  head  of  a  family  during  hla 
lifetime  as  against  bis  administrator  after  his  death. 

Cay  £  Cordill,  for  plaintifT  in  error. 
James  E.  Southard,  contra. 

BiCUABDS,  J. ;    WlLDMAN,  J.,  and  KiNKADE,  J.,  coDcar. 

Error  to  the  Cotirt  of  Common  Pleas  of  Lucas  County. 

The  original  action  in  the  court  of  common  pleas  was  brought 
by  Harriet  E.  Farr  to  recover  of  Charles  A.  Brown  upon  two 
causes  of  action  set  forth  in  her  petition.  In  the  first  cause  of 
action  she  claimed  a  balance  of  $5.50  upon  &  promissory  note  ex- 
ecuted' by  Brown  to  her.  In  the  second  cause  of  action,  she 
claimed  a  sum  of  about  $750  for  services  claimed  to  have  been 
rendered  by  her  to  Brown. 

It  appears  from  the  evidence  that  Harriet  E.  Farr  had  been 
an  inmate  of  the  Children's  Home  near  Klaumee,  and  that  she 
was  indentured  to  Brown  until  she  was  eighteen  years  of  age, 
at  which  time  he  was  to  pay  her  the  sum  of  $50,  and  that  she 
continued  to  reside  in  the  family  of  Brown  as  a  member  thereof 
for  some  years  after  she  became  of  age.  Upon  her  arriving  at  the 
age  of  eighteen  he  executed  to  her  a  note  in  the  sum  of  $50  upon 
which  he  subsequently  paid  $10,  and  upon  September  25,  1909, 
he  paid  to  her  the  sum  of  $44.50.  The  trial  in  the  court  of  com- 
mon pleas  resulted  in  a  verdict  and  judgment  in  her  favor  in  the 
sum  of  $313.50.  At  the  time  the  payment  of  $44.50  was  made, 
she  signed  an  instrument  which  she  delivered  to  Brown,  reading 
as  follows: 

"SwANTON,  Ojiio,  September  25,  1909. 

"Received  of  Charles  A.  Brown  the  sum  of  fifty  ($50.00)  dol- 
lars,  the  same  being  in  full  payment  and  settlement  of  note  given 
by  him  to  me  of  date  of  March  26,  1908,  and  said  sum  is  also  in 
fnll  payment  of  any  and  all  claims  of  every  kind  and  description 
which  I  have  against  him. 

"Miss  Hareiet  E.  Faeb." 
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Miss  Farr  alleges  in  lier  reply  after  qnotiog  the  above  instm- 
ment  that  the  defendant  desired  to  settle  the  balance  of  the  note 
and  that  he  represented  to  her  that  he  had  seen  her  attorney  and 
that  her  attorney  sent  word  that  she  should  accept  the  balance  due 
on  the  note,  and  that  she  should  sign  the  said  paper.  She  aven 
that  Brown  said  to  her  that  said  paper  receipt  related  to,  covered 
and  was  intended  to  settle  said  note,  and  such  matters  as  grew 
out  of  their  indenture  agreement  and  nothing  else,  and  that  a 
receipt  was  necessary  because  the  note  was  lost.  She  further 
avers  that  it  was  not  true  that  her  attorney  had  directed  that 
she  should  sign  the  paper,  but  that  he  had  seat  no  directions  what- 
ever, and  that  she  wns  induced  to  sign  the  instrument  tbrougb 
the  false  and  fraudulent  representations  of  said  defendant,  com- 
municated to  her  as  just  stated. 

Upon  the  impaneling  of  a  .jury  in  the  common  pleas  court,  the 
defendant  below  objected  to  the  introduction  of  any  testimony 
for  the  reason  that  the  pleadings  showed  that  there  was  a  settle- 
ment between  the  parties  and  n  contract  of  settlement  entered 
into  and  set  up  in  the  uuswfr  and  admitted  in  the  reply,  and 
that  this  contract  must.atand  until  set  aside  by  a  court  of  equity. 
The  defendant  upon  tbf  overruling  of  that  motion,  further  moved 
the  court  for  judgment  on  the  pleadings  which  motion  was  also 
overruled,  and  exception  taken  to  the  action  of  the  ("ourt  upon 
both  motions. 

The  petition  contains  no  averment  thai  the  amount  of  $5.5(> 
which  is  claimed  upon  the  promissory  note  was  diie;  neither 
is  it  averred  in  the  petition  that  the  amount  claimed  iij  the  sec 
ond  cause  of  action  for  services  was  due,  but  the  second  cause  of 
action  does  contain  the  averment  that  the  defendant  is  indebted 
to  her  upon  the  claim  therein  set  forth.  The  reply  contains  an 
averment  that  she  had  presented  to  Brown  a  statement  of  Ihe 
amount  due  her  for  services  and  that  he  was  not  disputing  that 
she  was  entitled  to  receive  from  him  the  amount  due  on  the  note. 

In  view  of  these  alletiations  and  of  the  language  of  the  Su- 
preme Court  in  Yocuv  \.  AUcn,  5fi  O.  S.,  280,  and  also  in  the 
case  of  Dayton  Ivstiravce  Co.  v.  Kelly.  24  0.  S.,  345,  we  think 
that  the  judgment  ought  not  to  be  reversed  by  reason  solely  of 
the  defects  in  the  pleadingK  just  stated,  and  that  the  action  of  the 
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court  in  that  respect  was  not  sucli  prejudicial  error  u  to  require 
a  reversal. 

It  IB  insisted,  however,  that  the  instrument  quoted  above,  if 
its  validity  is  to  be  questioned  at  all,  should  be  questioned  by 
appropriate  allegations  contained  in  the  petition  rather  than  is 
the  reply.  The  instrument  itself  is  plainly  in  form  somethii^ 
more  than  a  receipt  and  amounts,  without  doubt,  to  a  contract 
as  well  as  a  receipt.  See  Jack3on  v.  Ely,  57  0.  S.,  450;  CassiUy 
V.  Cassilly,  57  0.  S.,  582.  The  rule  by  which  it  is  to  be  de- 
termined whether  an  instrument  of  the  character  set  forth  must 
be  assailed  in  the  petition,  or  whether  it  may  be  sufficient  to  set 
it  up  in  the  reply,  depends  upon  whether  it  is  a  void  instniment 
Or  one  which  is  voidable  only.  The  principle  of  law  controlling 
ia  laid  down  by  the  Supreme  Court  in  Perry  v.  O'Neil  &  Co., 
78  O.'S.,  200.  A  careful  esamination  of  the  language  of  the 
reply  leads  to  the  conclusion  that  if  Miss  Parr  believed  the  state- 
ments to  be  true,  she  was  led  to  s^n  the  instrument  because  she 
believed  it  was  one  of  a  different  character  from  the  one  which  it 
was  in  fact.  It  is  perfectly  apparent  that  she  is  not  a  woman  of 
the  keenest  business  sagacity,  and  that  she  acted  upon  the  suppo- 
sition that  the  instrument  was  nothing  other  than  a  receipt  for 
the  amount  due  upon  the  note.  Such  being  the  case,  the  instru- 
ment would  be  absolutely  void  and  it  would  not  be  necessary  to 
set  the  same  aside  cither  by  a  separate  action  or  by  a  separate 
cause  of  action  in  this  case,  before  maintaining  an  action  to  re- 
cover the  amount  claimed  by  her. 

An  additional  reason  exists  which  is  sufficient  to  justify  us 
in  reaching  that  conclusion.  The  amount  actually  paid  was 
$44.50  and  beyond  all  question,  at  least  that  amoont  re- 
mained due  upon  the  promissory  note  and  was  not  in  any  way 
in  dispute  between  the  parties.  It  was  a  liquidated  sum  and 
nothing  having  been  paid  upon  the  promissory  note,  in  addition 
to  the  amount  conceded,  no  consideration  existed  for  a  release 
of  the  amount  claimed  to  be  due  for  services.  The  instrument, 
therefore,  in  so  far  as  it  purports  to  be  more  than  a  receipt, 
would  be  absolutely  void.  It  would  be  what  lawyers  term  a 
nudum  pactum.  See  Seeds,  Grain  tfe  Hay  Company  v.  Conger, 
83  O.  S.,  169.    We  find  no  prejudicial  error  to  have  been  com- 
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mitted  by  the  trial  court  in  overmling  the  motions  made  by  the 
defendant  below^  for  judgment  upon  the  pleadings  and  for  the 
exclusion  of  all  evidence. 

Upon  the  trial  of  the  case  a  large  amount  of  evidence  was  in- 
troduced pertaining  to  the  relations  existing  between  the  plaint- 
iff below  and  the  family  of  Charles  A,  Brown,  and  to  the  serv- 
ices performed  by  her.  From  the  evidence,  it  appears  that  from 
the  time  she  went  to  live  in  the  family,  she  continued  to  reside 
in  the  family  as  a  member  thereof.  She  alleged  in  her  reply  that 
she  had  lived  in  the  family  since  childhood  and  that  the  defend- 
ant had  occupied  the  position  of  a  father  toward  her.  The  ease 
as  made  by  the  allesatious  eoutained  in  the  second  cause  of  ac- 
tion, and  the  pleadings  subsequent  thereto  is  one  where  during 
the  existence  of  a  family  relation  one  member  has  performed 
services  for  the  head  of  the  family,  and  seeks  to  recover  therefor. 
In  the  general  charge  of  the  court,  we  find  this  language: 

"The  burden  is  upon  the  plaintiff  as  to  both  causes  of  action, 
to  prove  by  a  preponderance  of  the  evidence  the  allegations  of 
her  first  and  second  causes  of  action  before  she  can  recover  upon 
them.  •  •  •  Before  she  can  recover  on  the  second  cause  of 
action,  she  must  prove  that  there  was  an  agreement  between  her- 
self and  defendant,  either  cxj>ress  or  implied,  that  she  should  per- 
form services  and  that  she  should  be  paid  for  such  services." 

In  view  of  the  circumstances  shown  by  the  evidence  in  this 
case  as  to  a  family  relationship  existiug  between  the  parties  to 
the  case,  it  was  manifest  error  to  instruct  the  jury  as  was  done 
in  the  language  above  quoted.  It  has  long  been  the  established 
rule  in  eases  of  this  character  that  no  contract  to  pay  for  serv- 
ices rendered  would  be  implied,  and  that  before  a  reeovery 
can  be  had,  it  must  appear  from  the  evidence  that  an  express  con- 
tract to  perform  the  services  and  to  pay  for  the  same  existed. 
The  language  quoted  would  authori/e  a  recovery  in  the  absence 
of  an  express  contrai'f.  Again,  the  instruction  permits  a  reeovery 
if  the  plaintiit's  case  on  the  second  cause  of  action  is  established 
by  a  preponderance  of  the  evidence  only.  This  language  is  in 
direct  conflict  with  the  rule  laid  down  by  the  Supreme  Court  in 
Binkle  v.  Sage,  67  0.  S.,  256.  262.  In  the  case  cited  the  principle 
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is  atmoiinced  by  our  Supreme  Court  that  to  entitle  a  plaintiff  to 
recover  under  such  circumstances,  the  contract  must  be  estab- 
lished by  clear  and  unequivocal  proof.  It  is  true  that  the  case  of 
Hinkle  v.  Sage  was  an  action  brought  against  the  estate  of  a  de- 
cedent, and  in  that  respect  it  differs  from  the  case  now  under 
consideration.  But  the  language  used  by  the  court  in  the 
course  of  the  opinion,  and  also  as  found  in  the  syllabus  ia  so 
broad  as  to  embrace  an  action  of  this  character,  whether  brought 
against  an  ezeentor  or  administrator  nr  against  the  head  of  a 
family  durli^  his  lifetime.  Were  it  not  for  this  general  lan- 
guage, the  members  of  this  court  might  not  be  agreed  that  the 
rule  requiring  the  plaintiff's  case  to  be  established  by  dear  ana 
unequivocal  proof  should  be  applied  except  when  the  action  ia 
against  the  estate  of  a  deceased  person.  Much  at^ument  may  be 
adduced  upon  both  sides  of  the  question,  but  we  are  convioced, 
in  view  of  the  language  of  this  decision,  that  the  rule  in  our 
state  is  equally  applicable  whether  the  action  be  against  an  ad- 
ministrator or  between  members  of  a  family  still  living.  A  very 
interesting  discussion  of  this  and  some  other  questions  may  be 
found  in  an  exhaustive  note  contained  in  11  Lawyers  Reports 
Annotated  (New  Series),  873-913.  Speaking  of  the  degree  of 
proof  required  the  annotator  upon  page  902  states  the  rule  as 
follows ! 

"The  emphatic  language  used  is  probably  to  be  accounted  for, 
in  some  measure  at  least,  by  the  fact  that,  in  the  great  majority  of 
instances,  it  was  used  with  relation  to  claims  against  the  estates 
of  decedents.  But,  as  the  statements  of  the  courts  are  perfectly 
general,  it  can  not  be  assumed  that  the  standard  specified  was 
regarded  as  being  appropriate  only  in  cases  involving  such 
cl^ma." 

For  the  error  indicated,  prejudicial  to  the  rights  of  the  plaint- 
iff in  error,  the  judgment  will  be  reversed  and  the  cause  re- 
manded for  further  proceedings. 


684       OIBCCIT  COURT  BfiPOBTS— NEW  SERlBa 

Ship  Building  Co,  t.  Whitney.  (Vol.  1» 


INSPECTION  OF  CORPORATIOT4  BOOKS  BY  STOCKHOL^CB- 

.  Circuit  Court  ot  Cuyahoga  County. 

The  American  Shipbuiuhng  Co.  v.  Frank  P.  Whitnsx. 

Decided,  February  12, 1912. 

Oorporatiotu — Foreign — Slockholder'g  Right  to  inapect  Recordt  o»m( 
Papert. 

A  stockholder  ol  a  foreign  corporation  which  Is  doing  bualneaa  In  Ohio, 
after  having  obtained  the  right  to  do  eo  by  complying  with  the 
lawB  wblch  provide  how  a  foreign  cm-poratloo  may  do  buslneea  In 
this  state,  and  has  records  and  papers  within  the  state,  has  all 
the  rights  ot  Inspection  of  such  records  and  papers  as  a  stock- 
holder in  a  domestic  corporation  has. 

Griswold  <£■  White  and  Tkompson  d-  lline,  for  pl&intiflE  in 
error. 

Hoyt.  Dustin,  Kelley.  McKeekan  *  Avdrewx,  contra, 

Marvin,  J.;  Winch,  J.,  aud>NiHAN,  J.,  concur. 
The  American  Shipbuilding  Company  is  a  corporation  for 
profit,  organized  under  the  laws  -of  the  state  of  New  Jersey.  It 
is  doing  business  in  Ohio,  having  obtained  the  right  to  do  so  by 
complying  with  the  laws  which  provide  how  a  corporation,  or- 
ganized under  the  laws  of  another  state,  may  do  busineae  in  this 
state.     It  has  property,  offices,  records  and  papers  here. 

Frank  P.  Whitney  la  a  stockholder  in  said  eorporation.  He 
resides  here.  He  has  demanded  of  the  officers  of  said  corpora- 
tion an  inspection  of  certain  records  and  papers  of  the  corpora- 
tion now  in  Ohio.  This  inspection  has  been  refused.  His  de- 
mand for  such  inspection  is  not  accompanied  by  any  reason 
given  by  him  for  sucli  inspection  except  that  he  is  a  stockholder 
in  the  corporation. 

He  brought  a  suit  lu  the  court  of  common  pleas  seeking  an 
injunction  against  said  corporation  and  its  offlcers  to  prevent 
their  reusing  him  this  inspection.  The  corporation  bases  its 
refusal  upon  the  ground  that  until  the  stockholder  shall  show 
a  reason  for  this  inspection,  he  is  not  entitled  to  it.     The  court  of 
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common  pleas  decided  in  favor  of  the  stocktiolder  and  granted 
the  injunction,  and  the  proceeding  here  is  for  the  purpose  of 
determining  whether  such  order  of  the  court  shall  be  sustained. 
It  is  provided  by  Section  M673  of  the  General  Code  of  Ohio, 
that  ' '  the  books  and  records  of  such  corporations,  at  all  reason- 
able times,  shall  be  open  to  the  inspection  of  their  stockholders." 
This  section  is  found  iu  the  chapter  providing  for  the  organiza- 
tion and  conduct  of  corporations  for  protit  iu  Oluo.  There  is  no 
doabt,  therefore,  that  if  this  were  an  Ohio  corporation,  the 
stockholder  would  be  entitled  to  the  examioatioD.  This  is  ab- 
solutely settled  by  the  case  of  The  Cincinnati  Volksblatt  Co.  v. 
Hoffmeister,  62  0.  S.,  169.    The  syllabus  of  this  case  reads: 

"Injunction  is  the  proper  form  of  remedy  to  enforce  the 
right  of  a  stockholder  in  a  private  corporation,  given  by  Section 
3254,  Revised  Statutes,  to  inspect  the  books  and  records  of  the 
corporation. 

''The  right  to  inspect  does  uot  depend  upon  the  motive  or 
purpose  of  the  stockholder  in  demanding  such  inspection  and  a 
petition  which  shows  that  the  plaintiff  is  a  stockholder;  that  he 
has  requested  the  defendant  to  allow  him  to  inspect  the  books 
and  records  of  the  corporation,  and  &x  a  reasonable  time  for  the 
same,  which  request  has  been  refused,  states  a  cause  of  action. 

"As  incident  to  such  right  is  the  right  to  have  such  inspection 
hy  a  proper  agent,  and  to  take  copies  from  such  books  and  rec- 
ords." 

It  is  u^ed,  however,  that  th(>  statute  dues  not  apply  to  foreign 
t^rporations,  because  the  language  U  that  the  "books  and  rec- 
ords of  such  corporations"  shall  be  open  to  the  inspection  pro- 
vided for,  and  that  the  word  '"such"  refers  to  the  kind  of  cor- 
porations provided  for  in  the  chapter,  to-wit,  <lomestiG  corpora- 
tions. 

It  is,  however,  provided  in  Sei-titiii  5r»i)H.  nn  ninended  in  102 
O.  L.,  at  page  2.51,  Spetion  119  of  the  amendment,  in  these  wordst 

"All  foreign  corporations,  and  the  officers  and  agents  thereof, 
doing  business  in  this  state,  shall  be  subject  to  all  the  liabilities 
and  restriction^  that  are  or  may  be  imposed  upon  corporations 
of  like  character  organized  under  the  laws  of  this  state,  and 
shall  have  no  other  or  greater  powers. " 
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Williaiu  from  her  took  away  from  her  all  right  to  any  payment 
under  this  certificate. 

The  certificate  itself  provides,  among  other  things: 

"The  supreme  court  doth  further  agree,  subject  to  the  pro- 
viso hereinafter  contained,  on  the  death  of  the  said  member 
))ciug  established  to  tlie  satisfaction  of  the  executive  council,  to 
pay  to  the  beneficiary  or  beneficiaries  designated  hereon  (the 
Raid  member  reserving  the  power  of  revocation  and  substitution 
of  other  beneficiaries  iu  accocdanen  with  the  provisions  of  the 
constitution  and  laws  of  the  order)  a  mortuary  benefit  of  one 
thousand  dollars,  less  the  amount  paid  on  account  of  the  total 
and  permanent  disability  benefit,"  etc. 

It  is  further  provided  that  the  certificate  is  issued  "subject 
to  the  provisions  of  the  constitution  iind  laws  of  the  order  at 
they  exi^jted  at  the  time  the  Mtid  :ippHcaiit  became  a  member  of 
the  order,  and  as  they  may  be  amended  from  time  to  time  there- 
after." 

The  act  of  incorporation  iu  the  Dominion  of  Canada,  under 
and  by  virtue  of  which  the  association  was  treated  and  chartered 
provides,  among  other  matters,  that  the  purposes  of  such  asso- 
ciation shall  be: 

"A.  To  unite  fraternally  nil  persons  entitled  to  membership 
under  the  conBtitution  and  laws  of  the  society; 

"E.  To  establish  a  benefit  fund,  from  which,  on  satisfactory 
evidence  of  the  death  of  a  member  of  the  society  who  has  com- 
plied with  all  its  lawful  requirements,  a  sum  not  exceeding  $3,- 
000  shall  be  paid  to  the  widow,  orphans,  dependents,  or  other 
beneficiarv'  whom  the  meinhor  has  designated,  or  to  the  personal 
representative  of  the  meinhpi":  or  from  which  upon  the  comple- 
tion of  the  expectancy  of  life  of  a  member,  as  laid  down  in  said 
mnstitutioii  and  laws,  such  shall  be  paid  to  himself." 

The  constitution  of  the  organization  provides,  nmong  other 
things : 

''The  insurance  or  mortuary  benefit  of  a  member  shall  be 
]»aid  to  the  member  himself,  or  td  the  wife  or  husband  of,  or  to 
the  atflonccd  wife  of.  or  to  the  affianced  husband  of,  or  to  the 
children  of,  or  to  the  blood  relations  of,  or  to  persons  dependent 
on  the  member." 
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It  ia  manifest  that  if  the  right  to  payment  of  this  mortnary 
Iwnefit  depentlfi  upon  the  relation  which  subsisted  between  the 
member  and  the  person  named  as  a  beneficiary  at  the  time  of  the 
issuing  of  the  certificate,  this  money  should  be  paid  to  Blanche 
Mahar.  And  it  may  here  be  said  that  if  she  is  not  entitled  to 
SHch  payment,  she  was  not  prejudiced  by  the  order  of  the  conrt 
fixing  Rosie  ^lahar  as  the  person  to  whom  the  money  should  be 
paid.  This  is  said  because  objection  was  made  to  some  evidence 
offered  in  support  of  (he  proposition  that  Rosie  Mahar  and  Wil- 
liam Mahar  were  legally  married  after  the  divorce  between 
Blanche'  Mahar  and  William  Mahar.  Since,  however,  it  is  a 
matter  of  indifference  to  Blanche  Mahar  to  whom  this  money 
should  be  paid  provided  she  is  not  entitled  to  receive  it,  no  preju- 
dice came  to  her  because  of  any  ruling  upon  evidence  in  relation 
to  the  marriage  of  Rosie  Mahar  and  William  Mahar. 

Our  attention  is  called  by  counsel  for  the  plaintiff  in  error 
to  a  considerable  number  of  cases  in  which  it  is  held  that  the 
person  designated  as  the  beneficiary,  if  entitled  to  he  eo  desig- 
nated at  the  time  the  certificate  is  issued,  remains  snch  benefi- 
eiaiy,  notwithstanding  a  change  of  relation  thereafter  occurring 
between  the  parties  before  the  death  of  thp  person  procuring 
the  issuing  of  the  certificate. 

The  case  of  Conneciicvt  MiitiuU  lAfr  Insurance  Oo.  v.  Sckaefer. 
fl4  U.  S.,  at  page  457,  ia  such  eafle.  The  second  clause  of  the 
Hyllftbus  reads: 


"A  policy  of  life  insurance,  originally  valid,  does  not  cease  to 
l>e  so  by  the  cessation  of  the  assured  party's  interest  in^  the  life 
insured,  unless  such  be  the  necessary  effect  of  the  provisiona.of 
the  instrument  itself.  So  held,  where,  subsequently  to  effecting 
an  insurance  by  husband  and  wife,  upon  their  joint  liv^,  pay- 
able to  the  survivor  upon  the  death  of  either,  they  were  divorced 
•I  vinrvlo  matrimonii,  and  she,  havins  thereafter  paid  the  pre- 
miums to  the  time  of  his  death,  brought  suit  on  the  policy." 

In  the  opinion  of  this  case,  Mr.  Justice  Bradley,  at  paee  4fil. 
uses  this  language :    ' 

"We  do  not  hesitate  to  say,  however,  that  a  policy  taken  out 
in  good  faith  and  valid  at  its  inception,  is  not  avoided  by  the 
eessation  of  the  insurable  interest  unless  such  be  the  necessary 
effeet  of  the  provisions  of  the  policy  itself." 
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Other  cases  cited  by  counsel  support  this  proposition  as  applied 
to  regular  life  insurance  companies,  but  it  is  to  be  remembered 
that  the  company  now  being  considered  is  governed  by  the  stat- 
utea  applicable  directly  to  fraternal  beneficiary  associations. 

In  the  case  of  White  v.  Brotherhood  of  American  Yeomen, 
decided  by  the  Supreme  Court  of  Iowa  and  found  in  99  N,  W., 
at  1071,  a  case  arose  under  the  provisions  of  Section  1824  of  the 
code  of  Iowa,  and  it  is  said  in  the  second  clause  of  the  syllabus: 

"The  code,  Section  1824,  provides  that  no  fraternal  associa- 
tion shall  issue  any  certificate  unless  the  beneficiary  be  the  hus- 
band, wife,  relative,  legal  representative,  lieir  or  legatee  of  such 
member.  An  association  which  expressed  its  object  to  be  a  be- 
stowal of  financial  benefits  on  the  family,  widow,  heirs,  relations 
and  such  others  as  may  be  permitted  by  the  laws  of  the  state, 
and  constitution  and  by-laws,  and  which  permitted  a  change  of 
beneficiary,  issued  a  certificate  payable  to  a  certain  person  by 
name,  such  person  being  the  wife  of  the  member  when  the  certifi- 
cate was  issued.  Subsequently  she  was  divorced  and  the  member 
remarried,  but  made  no  change  of  beneficiary.  Held:  That  on 
the  death  of  the  member,  the  first  wife  was  entitled  to  the  pro- 
ceeds of  the  certificate." 

Is  the  opinion  of  this  case.  Judge  Sherwin  nses  this  language: 
"The  statute  provides  only  for  the  relationship  that  shall 
exist  when  the  certificate  is  issued,  and  does  not  in  words,  or 
by  fair  implication,  limit  payment  to  those  only  who  occupy 
such  relation  at  the  time  of  death.  It  was  the  evident  intent 
of  the  Legislature  to  prohibit  anything  in  the  nature  o".  gambling 
contracts,  and  to  so  limit  the  beneficiaries  as  to  accomplish  such 
a  reault." 

And  further  along  in  the  opinion  it  is  said : 

"It  is  a  well  recognized  rule  that  a  policy  of  life  insurance 
or  a  designation  of  a  beneficiary,  valid  in  its  inception,  remains 
BO  although  the  insurable  interest  or  relationship  of  the  bene- 
ficiary has  ceased,  unless  it  is  otherwise  stipulated  in  the  con- 
tract." Citing  Life  Ins.  Co.  v,  Schaefer,  94  U.  S.,  supra,  and 
Bacon  on  Benefit  Societies,  Section  253. 

Turning  to  the  section  referred  to  in  Bacon,  we  find  this; 
"The  general  rule  undoubtedly  is  that  a  policy  of  life  insur- 
ance or  a  designation  of  beneficiary,  valid  in  its  inception,  re- 
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mains  so,  although  the  ingnrable  interest  or  relationship  of  the 
beneficiary  haa  eeased,  unless  it  is  otherwise  stipulated  in  the 
contract." 

In  support  of  this  a  lai^e  number  of  authorities  are  cited 
which  sustain  the  doctrine  in  the  text  and  as  stated  in  the  cases 
from  which  quotations  have  hereinbefore  been  made. 

Bacon  then  follows  in  these  words: 

"Where,  however,  the  beneficiaries  of  members  of  benefit 
societies  were,  by  statute,  restricted  to  the  family  dependents 
or  relations  of  their  members,  end  a  member  of  one  of  such 
societies  designated  his  wife  from  whom  he  afterwards  was  di- 
Torced,  it  was  held  that  she  lost  her  rights  under  the  designa- 
tion in  consequence  of  such  divorce." 

This  case  will  seem  to  be  apparently  against  the  authorities, 
but  the  reason  given  is  that  under  the  statute  the  relationship  or 
status  must  exist  at  the  time  of  the  maturity  of  the  contract.- 
Especially  is  this  true  if  the  regulating  statnte  specifies  certain 
classes  to  which  payment  of  benefits  shall  be  made. 

Bacon  then  calls  attention  to  the  Iowa  ease,  White  v.  Tht 
Brotherhood  of  American  Yeomen,  supra,  and  this,  as  has  al- 
ready been  shown,  ia  reasoned  by  the  court  upon  the  proposition 
that  the  statnte  fixes  who  may  be  named  as  beneficiaries,  but  it 
does  not  fix  to  whom  payment  shall  be  made. 

The  section  of  our  statute,  which  has  already  been  quoted,  ex- 
pressly provide  that  the  payment  of  death  benefits  shall  be  con- 
fined to  the  family,  heirs,  relatives  by  blood,  marriage  or  legal 
adoption,  affianced  husband  or  affianced  wife,  or  to  a  person 
or  persons  dependent  on  the  member. 

Attention  has  already  been  called  to  the  law  of  the  associa- 
tion which  provides  for  payment  to  be  made  to  parties  other 
than  the  beneficiary  named,  where  the  payment  to  the  benefic- 
iary would  be  repugnant  to  the  laws  of  the  state  or  country  at 
the  time  of  the  death  of  the  member  causing  the  certificate  to  be 
issued. 

The  case  of  Suprevie  Commandfry,  etc.,  V.  Margaret  Ever- 
dimg,  20  C.  C,  689,  is  cited  in  support  of  the  claim  of  the  plaint- 
ifF  in  error,  Blanche  Mahar.    In  that  case  nothing  is  said  with 
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reference  to  the  Ktiitiite  of  Ohio  fixing  the  persons  to  whom  pay- 
ment  should  be  made.  The  decision  seems  based  entirely  upon 
the  proposition  that  the  person  to  whom  the  money  was  awarded 
was  the  wife  of  the  member  at  the  time  the  certificate  was 
issued,  and  was  therefore  a  proper  person  to  be  named  as  bene- 
ficiary, and  then  to  reach  this  eonctusioo  because  of  the  cases 
which  hold  that  a  person,  properly  a  beneficiary  at  the  time  of 
the  issuing  of  the  certificate,  remains  such  beneficiary  so  long 
as  no  change  of  beneficiarj*  is  made  in  the  certificate.  But  the 
eases  eit«l  are  those  where  the  policies  were  issued  by  re^lar 
life  insnrance  companies. 

That  case  was  decided  by  a  very  able  bench,  consisting  of 
Judges  Scribner,  Bentley  and  Haines,  and  the  opinion  was  pre- 
pared by  Judge  Haines,  for  whose  opinion  we  have  the  highest 
respect,  as  has  the  entire  bar  of  the  state.  However,  that  ease 
.  was  decided  in  1893.  A  later  ease,  Brotherhood,  etc.,  v.  Jam 
■.Taylor,  etc.,  decided  by  the  Circuit  Court  of  Rosa  County  in 
1906,  holds  the  contrary  doctrine.  This  case  was  also  decided 
by  a  very  able  eonrt,  and  we  fell  disposed  to  follow  this  rather 
than  the  Lhchk  county  case.  In  that  case  there  had  been  a 
divorce  between  the  member  on  whose  account  the  certificate 
was  issued  and  the  lieufficiary  designated  in  the  policy,  who  was 
his  wife  at  the  time  the  certificate  was  issued.  Thf  third  clause 
of  the  syllabus  in  this  case  reads: 

"Under  the  laws  of  Ohio,  beneficiary  certificates  are  to  be 
construed  with  reference  to  the  status  of  the  beneficiary  at  the 
time  of  payment  (meaning  payment  of  the  loss).  The  words 
'Alice  B.  Taylor'  in  the  certificate  are  descriplio  personae,  and 
may  be  rejecteii  as  surplusage,  and  the  certificate  is  construed 
to  mean  that  if  there  be  no  wife  living,  the  benefits  go  to  the 
administratrix  in  trust  for  his  heirs." 

In  the  opinioi!  in  this  case.  Judge  Jones  uses  this  language: 
"In  the  del fimi nation  of  this  case,  it  may  be  said  at  the 
outset  tliat  the  various  rules  of  law  applicable  to  ordinary  life 
insurance  companies  do  not  apply  in  this  case,  for  the  reason 
that  it  18  provided  by  statute  that  such  associations  shall  be 
exempted  from  provision.*  of  the  insurance  laws  of  this  state, 
,nnd  no  law  liereafter  passed  shall  apply  to  them  unless  they 
he  expressly  designated  therein." 
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We  reach  the  eonclusion,  both  from  the  apirit  and  purpose  of 
the  statutes  in  relation  to  these  associations,  and  from  the  ex- 
press language  of  Si^ctiou  9467  of  the  Qeneral  Code,  that  there 
was  no  error  in  the  decision  of  the  court  of  common  pleas,  and 
the  judgment  is  affirmed. 


OUtiEK  DISALLOWING  ILKPORT  Or  RECEIVER.  NOT 
APPEALABLE. 

Circuit  Court  ot  CujalioE&  County. 

August  Becker  v.  Citizens  Real  Estate  Co.  et  al. 

Decided,  February  5.  1912. 

Appeal — Final  Order — Order  Disallowing  Report  of  Bi;ceiver  and  Or- 
dering an  Amended  Report  Not  Appealable. 

An  appeal  will  not  lie  to  the  circuit  court  from  an  order  of  the  com- 
mon pleas  court  dlsallowlns  a  pftrtlal  report  o(  n  receiver  appoln^ 
ed  In  a  case  pending  In  that  court  and  directing  the  receiver  to 
file  an  amended  report. 

W.  W.  Hole,  for  plaintiff. 

Sltanis,  Chamhrrlain  '.(•  Royoii,  Parsons  d'  Fitzgerald  and 
Myers  &  Green,  contm. 

Marvin,  J.;  Wincu,  J.,  and  Niman,  J.,  concur. 

August  Becker  brought  a  suit  in  the  court  of  common  pleas 
against  the  Citizens  Real  Estate  Company,  a  corporation,  setting 
up  that  he  was  a  creditor  of  such  corporation,  and  averring  other 
facts,  which,  if  established,  would  justify  the  appointment  of  a 
receiver  to  take  charge  of  the  property  of  the  corporation,  con- 
vert it  into  money  and  distribute  the  avails  thereof. 

Such  proceedings  were  had  in  this  action  that  Howard  A, 
Byrns  was  appointed  such  receiver  and  as  such  made  a  partial 
report"  to  the  court  on  the  14th  day  of  June,  3911. 

On  the  6th  day  of  July,  1911,  F.  L.  Wenham,  one  of  the  credi- 
tors of  the  corporation,  filed  objections  to  this  report,  specifying 
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a  large  number  of  items  for  which  the  receiver  had  taken  credit 
to  himself  iu  the  report,  aud  c-oncluding  in  these  words: 

"Thf  said  remver  has  disiiurscd  the  funds  of  said  estate,  as 
shown  by  his  partial  rejrart,  in  the  payment  of  unnecessary  es- 
pc-uses,  the  maintcuanee  of  an  office  iu  the  Citizens  Building,  in- 
(.'iudiog  office  rentj  telephone  service,  the  salary  of  a  stenogra- 
pher and  various  other  items  of  pxj>eiLse,  which  are  not  properly 
chargeable  to  said  estate;  that  said  report  should  not  be  con- 
firmed, but  that  the  said  report  should  be  disallowed  and  the 
receiver  he  ordered  to  tile  a  correct  statement  of  his  transac- 
tions. ' ' 

On  the  24tb  day  of  Oelobcr,  liUl.  the  rourt  entered  its  order 
on  this  motion  iu  these  words; 

"The  ohjeclions  of  F.  L.  Wonliam  to  the  report  of  the  re- 
ceiver and  motion  to  disallow  same  is  heard  find  granted,  at  the 
receiver's  costs,  for  which  judgment  is  rendered  against  him, 
and  said  receiver  is  ordered  to  file  an  amended  report  by  No- 
vember 4,  1911,  The  amonnt  of  the  Irond  for  appeal  is  fixed 
in  the  sum  of  ^200." 

The  receiver  gave  his  boml  for  appeal,  and  did  all  things 
nece:isary  to  perfect  such  appeal,  pi-ovidcd  the  order  is  one  from 
which  an  appent  may  be  taken.  If  this  mafrer  is  a  proper 
subject  of  appeal,  it  is  because  it  comes  within  the  provisions 
of  Section  12224  of  the  General  Code.  This  seetion  provides 
that: 

"An  appeal  may  be  taken  to  the  circuit  court  by  a  party,  or 
other  person  directly  afTected,  from  a  judgment  or  final  order 
in  a  civil  action  rendered  by  the  common  i)leH8  court,  and  of 
which  it  had  original  jurisdiction,  if  the  right  to  demand  a 
jury  therein  did  not  exist." 

We  arc  clearly  of  the  opinion  that  the  order  made  in  this 
case  is  not  a  fiital  order  within  the  meaning  of  the  section 
quoted  above.  Xobnily's  rights  are  fixed  by  it.  The  amount 
which  the  receiver  is  lo  distribute  is  not  fixed.  The  amount 
of  credits  to  whieh  the  receiver  is  entitled  is  not  fi-ted.  Nothing 
is  fixed  but  that  the  report  as  a  whole  is  not  approved,  and  the 
court  orders  that  a  new  report  shall  be  filed.     It  is  no  more  final 
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thau  an  order  sustaining  a  demurrer  to  a  petition  is  final,  where 
leave  is  given  to  amend  the  petition. 

To  construe  this  order  as  determining  that  no  part  of  the 
credits  objected  to  will  be  allowed,  is  to  give  it  a  construction 
which  it  clearly  was  not  tlie  intention  ot  tlie  court  it  should 
have.  Had  such  been  the  intention  o£  the  court,  the  order 
should,  and  doubtless  would  have  bwn,  that  certain  items  of 
credit  claimed  would  not  be  allowed,  and  having  speciiled 
such  as  should  be  so  disallowed,  there  would  have  been  no  occa- 
sion to  require  an  additional  report  to  be  filed,  because  the  re- 
port taken  in  connection  with  the  order  would  have  shown  the 
amount  in  the  receiver's  hands  fo  be  thereafter  accounted  for. 

If  there  were  no  other  reiinons  for  holding  that  this  is  not 
a  final  order,  the  foregoing  would  lie  siiiHeient,  and  would  re- 
quire us  to  sustain  the  motion  to  disniisa  this  appeal. 

The  ease  of  Evtiis  v.  Dunn,  2fi  0.  3.,  439,  relied  upon  by  the 
appellant  does  not,  as  we  view  it,  support  his  contention.  There 
a  final  report  by  a  master  was  filed,  stating  an  account  be- 
tween partners.  Exceptions  were  taken  to  certain  items  in 
the  report.  The  allowance  or  rejection  of  these  items,  or  any 
ot  them,  aflfeeted  the  amount  to  which  each  of  the  parties  was 
entitled.  The  settlement  of  this  account,  the  order  of  the  court 
approving  it,  disposed  of  the  entire  controversy.  The  court 
ordered  the  modification  of  the  report,  aud  as  so  modified,  it  was 
confirmed.  This  was  held  to  be  a  final  order  from  which  an 
appeal  could  have  been  taken.  It  was  not  taken,  and  there- 
fore the  court  refused  to  hear  evidi-nee  touching  the  questions 
settled  by  the  order. 

Whether  any  order  made  by  the  court  of  common  pleas,  in 
the  settlement  of  the  aci-oiints  of  a  receiver,  can  be  appealed 
from,  need  not  here  bf  determined,  Conusel  are  familiar  with 
the  case  of  Scbeidler  v.  JUiihiaii  Co.,  2  C.  C,  45:!,  where  the 
holding  is  that  the  only  remedy  open  to  the  receiver,  who  feels 
aggrieved  in  such  a  ease,  is  by  pi-occediugs  in  eri-or.  See  also 
B.  R.  Co.  v.  Sloan,  31  0.  S.,  1. 

The  motion  to  dismiss  the  appeal  is  sustained. 


COURT  OP  APPEALS. 

Ouarrlso  v.  Dock  Co. 


DUTY  or  Plt.OVa>INC  A  SAFE  HjVCE  TO  WOUL 

Court  ol  Appeals  for  Ashtabula  Cauntr. 

GuARRiKO  V.  The  Union  Dock  Company  bt  al. 

Decided,  January  31,  1913. 

Master  and  Servant — Respop.sibiUty  at  Between  a  Dock  Company  and 
a  Steantihip  Company^For  Satciy  o/  Emptoyeet  Unloadtng  Vetael 
— Aaaamption  of  Riik — Ordinary  Care. 

Pfalntlft,  an  employee  of  a  dock  company,  wan  by  the  direction  of  hla 
employer  engaged  In  unloading  n  stcamHhip  belonging  to  another 
company.  While  so  engaged  he  was  Injured  by  reason  of  the  un- 
safe  condition  o(  the  place  where  he  was  working.    Held: 

1.  The  duty  OF  furplshlng  a.  safe  place  for  the  plaintiff  to  work  rested 

on  bis  employer,  the  dock  compHuy,  and  not  on  the  steamship  com- 
pany. 

2.  The  plaintiff  by  engaging  In  the  employment,  by  direction  of  hla 

employers  and  without  objection  on  his  part,  of  unloading  the 
boat  of  another  company,  did  not  assume  the  risk  ot  the  unsate 
condition  of  the  place  where  he  was  working. 
a.  The  duty  which  plaintiff  owed  to  the  eteamshlp  company  was  that 
ot  ordinary  care  only. 

Anderson  &  Lamb,  for  plaintiff  in  error. 
B.  E.  McKeehan,  contra. 

MetcalfEj  J.;  NoERis,  J.,  and  Pollock,  J.,  concur. 
The  plaintiff  in  error,  Stefano  Guarrino,  was  plaintiff  below, 
and  bronght  this  action  for  damage?  for  injuries  oeeaaioned  by 
the  alleged  negligence  of  the  defendants.  Upon  the  trial  at  the 
close  of  the  evidence  tlie  trial  judge,  on  motion  of  the  Union 
Dock  Company,  directed  a  verdict  in  its  favor.  Thereupon  the 
eaae  was  submitted  to  the  jury  as  between  the  plaintiff  and  the 
Interstate  Steamship  Company  and  a  verdict  was  rendered  in 
the  favor  of  the  defendant  steamship  company.  The  errors  here 
assigned  are,  first,  that  the  conrt  erred  in  directing  a  verdict 
in  favor  of  the  Union  Dock  Company,  and  that  the  court  erred 
in  the  charge  to  the  jury.     The  Union  Dock  Company  is  the 
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owner  and  operator  at  Ashtabula  Harbor  of  a  number  of  ma- 
chines used  in  unloading  iron  ore  from  boats.  The  Interstate 
Steamship  Company  is  the  owner  of  a  boat  known  as  tlie  B.  F. 
Jones.  At  the  time  the  plaintiff  was  injured  the  B,  P.  Jones 
was  unloading  at  the  docks  of  the  Union  Dock  Company,  and 
the  maehinea  of  the  dock  company  were  doing  the  work  of  un- 
loading. The  men  who  had  charge  of  the  machines  and  who 
were  doing  the  work  of  unloading,  including  the  plaintiff,  were 
in  the  employ  of  the  Union  Dock  Company,  and  not  of  the 
Interstate  Steamship  Company.  The  hold  of  the  boat  where 
the  iron  ore  is  stored  consists  of  several  compartments,  each  of 
which  has  a  separate  hatch.  As  the  machines  progressed  in  the 
work  of  unloading  it  became  necessary  to  move  them  from  one 
hatch  to  another,  and  when  they  were  so  mpved  it  was  necessary 
for  the  workmen  who  were  in  the  hold  of  the  boat  attending 
to  the  suing  of  the  hoppers  to  move  to  the  different  hatches  as  the 
machines  moved.  In  so  doing  it  was  necessary  to  climb  a  ladder 
to  the  top  of  the  compartment  and  then  travel  along  a  passage- 
way on  the  side  of  the  boat  from  one  hatch  to  another.  At  the 
time  of  the  accident  to  the  plaintiff  the  unloading  machine  upon 
which  the  plaintiff  was  working  had  bfcn  moved  from  one  com- 
partment to  another  and  the  plaintiff  was  going  from  the  one 
where  he  had  been  at  work  to  the  one  where  the  machine  had 
been  moved.  He  was  going  in  the  usual  manner  and  along  the 
usual  route.  Tliere  was  upon  the  shelf  or  gangway  where  the 
plaintiff  was  obliged  to  walk  in  going  from  one  hatch  to  another 
some  timbers  which  are  called  strong-backs.  It  was  dark  in 
going  through  the  place  where  these  things  were  left,  and  the 
plaintiff,  as  he  came  to  the  top  of  the  ladder  and  stepped  over 
the  side  of  the  hatch  onto  tlie  gangway  or  shelf,  as  it  is  called  by 
some,  stepped  upon  one  of  these  timbers  and  was  thrown  or 
knocked  to  the  bottom  of  the  boat,  and  there  received  some  in- 
juries. 

There  is  evidence  in  the  case  tending  to  show  that  the  gang- 
way where  these  timbers  had  been  left  was  not  a  proper  place 
for  them,  and  clearly  it  was  a  question  for  the  jury  whether  or 
not  there  was  negligence  on  the  part  of  the  defendant  companies, 
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or  either  of  them,  io  leaving  them  in  that  place,  and  whether  or 
act  the  plaintifT  had  been  furnished  a  safe  place  to  work. 

The  duty  of  furnishing  a  safe  place  for  his  workmen  rests 
upon  the  employer,  and  the  fact  that  the  place  where  the  men 
were  working  belonged  to  another  company  does  not  excuse  the 
dock  company  from  its  duty  in  that  respect  in  the  least,  bat  the 
fact  that  the  duty  of  furnishing  a  Hafe  place  in  which  to  work 
rested  upon  the  dock  company  could  not  in  any  way  exease 
the  steamship  company  from  the  con8equence.s  of  its  negligence 
in  leaving  the  place  where  the  plaintiff  was  working  unsafe. 
The  plaintiff  in  engaging  in  the  work  of  unloading  boats  as- 
sumed no  greater  and  no  different  risk  than  he  would  have  as- 
sumed if  the  boat  had  been  owned  by  the  dock  company,  his  em- 
ployer; consequently  he  did  not  assume  the  risk  of  the  unsafe 
condition  of  the  boat.  It  being  a  question  for  the  jury  to  deter- 
mine whether  or  not  the  place  provided  by  the  defendants  for 
the  plaintiff  to  work  wns  a  safe  place  it  was  error  in  the  trial 
judge  to  direct  a  verdict  in  favor  of  the  dock  company. 

Was  the  charge  erroneous  T  The  part  of  the  charge  com- 
plained of  was  as  follows: 

"The  plaintiff  is  preainned  to  have  assumed  the  risk  of  such 
injuries  from  accident  which  were  incident  to  the  nature  and 
character  of  the  work  in  which  he  was  engaged,  and  against 
which  the  defendant  conld  not,  in  the  exercise  of  ordinaiy  care, 
have  protected  him." 

And  again: 

"The  plaintiff  is  not  entitled  to  relief  against  the  defendant 
for  injuries  resulting  fi-om  known  and  obvious  dimgers  avoid- 
able by  the  exercise  of  ordinary  care  on  his  part,  notwithstand- 
ing the  defendant  may  have  been  negligent.  Such  injuries,  to 
t,'cther  with  sueh  as  may  have  happeniMl,  if  you  so  find,  with  no 
fault  on  the  part  of  the  defendnnt  were  assumed  bv  the  plaint- 
iff." 

The  question  of  assumption  of  risk  is  a  question  between  em- 
ployer and  employee.  The  pliiiutiff'<i  contract  of  employment 
was  with  the  Union  Dock  Company  and  not  with  the  Interstate 
Steamship  Company.     lie  did  not  assume  the  risk  of  any  neg- 
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ligence  on  the  part  of  the  steamship  conipaiiy ;  neither  did  he  as- 
sume the  risk  of  the  unsafe  condition  of  tlie  place  where  he  was 
workiog.  "We  think,  therefore,  that  the  i;Iiarse  is  erroneous  and 
misleading,  and  for  these  reasons  .iu<lgincnt  is  reversed,  as  to 
both  of  the  defendants. 
Judgment  reversed. 


CUSTOM  WITH  RErtRKNCE  TO  BROKERS'  COMMISSIONS. 

Court  ot  Appeals  tor  Hamilton  Countr- 

The  Meteopoljtan  Bank  &  Tbiist  Company  v.  Nbwcomb  & 

Jenkins. 

Decided,  June  21.  1913. 

Ciutom  and  Uaaoe — Not  a  Sufficient  Baaia  for  Claim  for  a  CMmmiasion 
for  Leaaing  Property,  When — Action  by  Brokera  for  Recovery  of  a 
Commiation. 

The  custom  of  a  locality  with  reterence  to  commlssloDs  for  leasing 
property  la  DOt  binding  on  a  property  owner  who  bas  no  knowl' 
edge  ot  Buch  cUBtora,  and  an  action  does  not  lie  for  recovery  ot  sucb 
a  commission  where  It  Is  not  Imsed  on  a  contract,  expressed  or 
Implied. 

Bode  &  LeBlovd,  for  plaintiff  in  error. 
C.  J.  McDiarmid,  contra. 

Jones,  0.  B.,  J. ;  Swing,  J.,  and  Jones,  E.  H.,  J.,  concur. 

The  action  below  was  brought  to  recover  a  real  estate  com- 
mission for  the  securing  of  a  lea.se  on  rooms  used  by  a  Chines 
restaurant.  The  evidence  shows  that  one  of  the  members  of  the 
firm  of  real  estate  agents  made  the  acquaintance  of  two  China- 
men who  were  seeking  quarters  for  a  high-e]a»j  restaurant  in  Cin- 
einnati  and  proceeded  to  try  to  find  suitable  quarters.  Noticing 
that  the  rooms  above  defendnnt's  bank  were  unoccupied,  inquiry 
was  made  of  the  cashier  of  the  bank  as  to  whether  they  were 
for  rent  and  the  terms.    The  agent  introduced  himself  to  tbe 
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cashier  by  handing  him  the  card  of  big  firm,  showing  they  were 
real  estate  agents. 

There  is  do  testimony  in  the  record  to  show  that  at  any  time 
any  conversation  was  bad  between  plaintiffs  and  defendants  in- 
dicating that  a  commission  was  to  be  charged  the  bank  for  the 
securing  of  a  tenant  for  it,  and  the  attitude  of  the  plaintiff 
throughout  the  transaction  appeared  to  be  as  representatives  of 
the  lessee.  The  lease  was  finally  consummated,  and  plaintiffs 
seek  to  collect  the  commissions  lized  by  tbe  role  (tf  the  real 
estate  exchange  of  which  they  are  members,  claiming  that  the 
rule  of  the  real  estate  exchange  has  created  a  custom  of  the 
locality,  upon  which  they  are  entitled  to  rely. 

The  record  shows  that  this  custom  wag  not  known  to  Mr.  Mor- 
rison, who  represents  the  bank,  nor  was  it  brought  home  to  any 
officers  of  the  bank  during  any  of  the  ne-gotiations.  Objections 
were  made  to  the  introduction  of  proof  as  to  the  custom,  unless 
knowledge  was  shown  by  the  defendant  of  its  existence.  We  are 
of  the  opinion  that  it  was  error  in  the  court  below  to  allow  snch 
evidence  to  be  introduced,  there  being  no  evidence  sofficient  to 
establish  an  implied  contract  between  the  parties. 

There  is  no  question  but  that  plaintiff  did  represent  the  leneee; 
and  that  being  the  case,  if  they  assumed  to  represent — as  they 
claim  in  this  suit  they  did— the  lessor,  then,  it  was  error  in  tbe 
trial  court  to  refuse  the  special  charge  which  was  asked  by  de- 
fendant before  submission  to  the  jury,  which  was  as  follows: 

"A  real  estate  broker  who  assumes  to  act  for  both  parties 
can  not  recover  compensation  from  either  party,  even  on  an  ex- 
press promise,  until  it  is  clearly  shown  that  each  party  had  fall 
knowledge  of  all  the  circumstances  connected  with  his  em- 
ployment by  the  other  which  would  naturally  affect  his  action 
and  had  assented  to  his  double  employment." 

See  cases  of  Bell  v.  McConneU,  37  O.  S.,  396;  Capener  v. 
Hogan,  40  0.  S.,  203. 

Plaintiffs,  however,  rely  upon  a  contract  with  defendant.  The 
record  falls  to  show  that  any  contract  was  entered  into  by  plaint- 
iff with  defendant,  either  express  or  implied.  A  motion  was  made 
by  defendant  at  the  close  of  all  the  evidence  for  an  instructed 
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verdict  in  its  favor,  and  this  court  is  of  the  opinion  that  it  was 
error  in  the  court  below  to  refuse  said  motion. 

The  court  therefore  is  of  opinion  that  the  judgment  below 
should  be  reversed,  and  that  judgment  should  be  entered  here 
for  plaintiff  in  error. 


AS  TO  AUTHORITY  FOR.  PAYMENT  OP  CHICKS. 

Court  of  Appeals  tor  Clinton  County. 

J.  0.  Cumberland  anu  Carrie  W,  CuMBERLA^fD  v.  Pabher's 
ExcHANQE  Bane. 
Decided,  June,  1914. 

Bank»  and  Bankino — Checks  Charged  by  Bank  Against  the  Account  of 
an  Individual  Partner — Egtoppel  Against  Denial  of  Authoritj/  Bo 
To  Do. 

Where  a  banU  had  charged  a  depositor  against  his  account  checks 
Issued  In  payment  oF  the  ezpenaes  of  a  partnership  o(  which  he  waa 
a  member,  and  where  his  bank  book  was  balanced  and  hla  checks 
returned  several  times  subsequent  thereto  and  no  protest  waa 
ever  made  until  suit  bad  been  brought  against  him  on  a  note  which 
waa  renewed  after  the  canceled  checks  had  been  returned  to  him. 
Held:    That  a  Jury  was  justified  In  a  verdict  againat  him. 

H.  8.  Pulse,  for  plaintiff  in  error. 
C  W.  Swaim,  contra. 

Jones,  0.  B.,  J.;  Swing,  P.  J.,  and  Jones,  E.  H.,  J.,  concur. 

While  there  were  other  points  of  error  urged  in  the  case,  the 
one  chiefly  relied  upon  by  counsel  was  that  the  judgment  was 
against  the  weight  of  the  evidence  and  was  not  sustained  by 
sufficient  evidence. 

The  cheeks  which  defendant  claimed  had  been  without  author- 
ity charged  against  his  account  by  plaintiff  below  were  checks 
drawn  by  one  Morris  for  expenses  of  a  business  in  which  he  was 
engaged  as  s  partner  with  the  defendant  below,  and  the  bank- 
book was  balanced  several  times  and  the  checks  returned  with- 
out a  protest  from  the  defendant.    No  claim  waa  made  that 
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they  were  improperly  paid  until  after  the  filing  of  this  suit 
and  the  note  upon  which  suit  was  brought  was  renewed  by  de- 
fendant below  without  objection  after  the  payment  of  these 
checks  and  without  any  claim  for  reduction  on  account  of  any 
unauthorized  checks. 

We  therefore  think  the  jury  were  justified  in  their  verdict 
as  returned,  and  as  a  careful  examination  of  the  record  fails 
to  disclose  any  errors  prejudicial  to  the  plaintiff  in  error,  the 
judgment  is  affirmed. 


PASS£NCKR  STItUCK  BY  THE  BACKING  UP  OF  THE  CAR  FROM 
WHICH  HE  HAD  JUST  ALIGHTED. 

Court  o[  Appeals  for  Tuscarawas  Couaty. 

'fHE  KOBTHERN  OhIO  TKACTION  &  LlOHT  CO.  V.  ThOUAS  E,  JbN- 
KINS,    AS    AdMINISTBATOR    OP    THE    ESTATE    OP    ED- 
MUND F.  Jenkins,  Deceased. 
Decided,  1914. 

Negligence — Determination  of  Questions  Relating  to,  from  Alt  the  Cir- 
cumstances of  the  Case— Technical  Errors  Should  be  Disregarded, 
When. 

1.  Whether  the  striking  by  a  baching  car  of  one  who  had  just  alighted 

therefrom  while  the  car  was  at  a  standstill,  was  due  to  the  negll- 
geace  of  the  company  or  its  operatives  or  to  the  contributory  negli- 
gence of  the  one  so  Injured,  is  a  question  for  tbe  Jury,  and  their 
finding  where  sujiported  by  the  evidence  will  not  be  disturbed  by  a 
reviewing  court. 

2.  Nor  will  the  judgment  leased  upon  such  n  finding  be  disturbed  for 

technical  errors  in  the  admission  of  evidence  or  the  charge  of  the 
court,  where  It  appears  from  the  entire  record  that  substantial 
Justice  has  been  i-endered  under  all  the  cIrcumBtauces. 

By  the  Court  (Vookhees,  Shields  and  Powell,  JJ.), 

This  was  an  action  commeuced  in  the  court  of  common  pleas 

of  this  county  by  the  defendant  in  error,  Thomas  E.  Jenkins,  as 

administrator  of  the  estate  of  Edmund  P.  Jenkins,  deceased,  y, 

the  Northern  Ohio  Traction  &  Light  Company,  plaintiff  in  error. 
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for  its  D^I^eDce  in  causing  one  of  its  oars  to  run  over  the  said 
Edmund  F.  Jenkins  and  causing  his  death. 

In  his  petition  filed  in  the  court  of  common  pleas  the  plaint- 
iff alleged,  in  substance,  that  he  is  the  duly  appointed  adminis- 
trator of  the  estate  of  Edmund  F.  Jenkins,  deceased,  and  that 
the  defendant  company  is  a  corporation  operating  an  electric 
street  railway  extending  in  part  from  Gatial  Dover  through  New 
Philadelphia  and  MiUvali'  to  Uhrichsville  iu  said  county. 

That  on  the  evening  of  IMarch  21,  1912,  about  6:50  p.  m.,  the 
said  Edmund  F.  Jenkins  was  a  passenger  on  one  of  the  defend- 
ants' cars  from  New  Philadelphia  to  Midvale,  paying  bis  fare 
therefor.  After  riding  on  said  car  to  a  switch  near  Midvale 
and  after  said  car  had  come  to  a  full  stop,  and  after  the  con- 
ductor on  said  car  was  made  aware  of  the  fact  that  the  said 
Edmund  F.  Jenkins  would  alight  at  sjiid  .-iwitch,  said  conductor 
eoQsenting,  the  said  Kdtnund  F.  Jenkins,  after  said  ear  came 
to  a  full  stop,  alighted  from  said  car  from  the  rear  platform  on 
the  south  side  thereof,  and  after  so  alighting  he  started  for  his 
destination  by  attempting  to  cross  said  defendant  company's 
track  by  passing  around  and  iu  the  rear  of  said  car,  which 
was  not  then  in  motion,  and  at  a  distance  of  several  feet  there- 
from, when,  without  his  fault,  the  defondant,  by  its  conductor 
and  motorman  who  were  in  charge  and  control  of  said  car 
then  on  said  main  track,  cause<l  said  car  to  suddenly  start  and 
move  at  a  hijrii  rate  of  speed  backward  and  in  an  opposite  direc- 
tion, to-wit,  northwesterly,  from  that  in  which  it  had  been  run- 
ning, wrongfully,  negligently,  carele'Jsly  and  unskillfully  mov- 
ing said  car  backward  and  in  the  direction  toward  where  the 
said  Edmund  F.  Jenkin^t  was  crossing  said  track,  and  that  in 
so  moving  said  car  backward  as  aforesaid,  without  any  signal 
being  given  by  the  defendant  or  its  agonls  or  employees,  and 
without  the  ringinjf  of  any  boll,  or  ibe  sounding  of  a  gong,  or 
the  blowing  of  any  whistle,  or  giving  any  notice  or  alarm  what- 
iver  of  the  stai-ting  of  said  car,  or  of  its  chiin^e  of  direction. 
with  no  light  on  the  rear  end  of  said  car,  the  said  Edmund  F. 
Jenkins  was.  without  any  negligence  or  fiult  on  his  part,  run 
over  by  the  defendnnt's  said  car,  and  was  crushed  and  mangled 
under   and   between  the  wheels  and   trucks  thereof,   of  which 


OOURT  OF  APPEALS. 


Traction  Co.  v.  Jenkins.  [Vol.  19  (N.S.) 

injurieB  be  died  within  a  few  hours  afterwards;  all  of  which 
was  caused  by  the  wrongful,  negligent,  reckless,  imakillful  and 
unlawful  acts  of  the  defendant,  its  agents,  servants  and  em- 
ployees, in  the  management  and  control  of  said  car ;  and  plaint- 
iff averred  that  said  personal  injuries  and  death  which  ensued 
resulted  to  the  said  Edmund  F.  Jenkins  as  a  direct,  natural  and 
prosimate  consequence  o£  said  sets  of  the  defendant. 

The  petition  then  avers  that  the  said  Edmund  P.  Jenkins  left 
flurviving  him  bis  widow  and  children,  all  of  whom  were  de- 
pendent upon  him  for  support;  and  damages  are  prayed  for 
against  the  defendant  company  by  said  administrator  in  the 
sum  of  ten  thousand  dollars. 

The  defendant  tiled  an  answer  to  the  foregoing  petition, 
admitting  that  on  March  21,  1912,  the  said  Edmund  F.  Jenkins 
was  a  passenger  on  one  of  its  cars  from  New  Philadelphia  to 
Midvale,  and  paid  his  fare,  but  that  he  voluntarily  left  said  ear 
when  the  same  was  near  Midvale  and  that  thereafter  he  walked 
in  front  thereof  when  it  was  moving  backward  and  was  struck 
by  said  car,  causing  injuries  to  his  person  from  which  he  died 
shortly  thereafter.  It  denies  the  negligence  charged  in  said 
petition  and  avers  that  the  injuries  so  received  by  the  said  Ed- 
mund F.  Jenkins  were  the  result  of  his  carelessness  and  negli- 
gence, and  it  denies  all  the  other  allegations  in  said  petition 
not  specifically  admitted  to  be  true. 

For  a  second  defense  the  defendant  sets  up  that  before  said 
ear  stopped  at  Midvale  and  while  said  ear  was  in  motion,  and 
against  the  protest  of  the  conductor  of  the  said  car,  the  said 
Edmund  P.  Jenkins  left  said  car,  and  after  alighting  therefrom, 
and  after  it  traveled  some  distance  in  the  direction  it  was  go- 
ing, said  car  backed  in  an  opposite  direction  upon  its  track  and 
the  said  Edmund  F.  Jenkins  carelessly  and  negligently,  and  in 
full  view  of  said  car  so  moving  upon  said  track,  stepped  upon 
said  track  at  a  time  when  said  car  was  so  near  to  him  that  it 
was  impossible  for  the  parties  in  charge  thereof  in  the  exercise 
of  ordinary  care  to  have  stopped  the  same,  and  what  when  it  was 
impossible  to  stop  said  car  in  time  to  avoid  striking  him  and 
when,  if  he  had  looked,  he  could  have  seen,  and  if  he  had  listened 
he  eould  have  heard,  said  car  approaching  just  before  or  at  the 
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time  when  he  stepped  upon  said  track,  and  thereby  have  avoided 
being  struck  by  said  car,  and  have  avoided  receiving  said  inju- 
ries which  caused  his  death;  that  said  injuries  so  received  were 
the  reflult  of  his  own  carelessness  and  negligence  in  going  upon 
said  track  in  full  view  of  said  approaching  car.  The  defendant 
denies  that  it  was  negligent  in  the  operation  of  ita  said  car,  and 
denies  that  said  Edmund  P.  Jenkins  received  his  injuries  be- 
cause of  any  carelessness  of  the  defendant,  but  avers  that  his 
injuries  and  death  were  caused  by  his  carelessness  and  negli- 
gence as  before  stated. 

To  this  answer,  the  plaintiff  filed  a  reply,  deByiug  that  said 
injuries  received  by  the  said  Edmund  F,  Jenkins,  from  which 
he  shortly  thereafter  died,  were  so  received  by  him  because  of 
his  own  carelessness  and  negligence,  as  alleged  in  the  defend- 
ant's  first  and  second  grounds  of  defense. 

Upon  the  issues  made  by  the  foregoing  pleadings  the  case  was 
submitted  to  a  jury,  resulting  in  a  verdict  of  $2,500  in  favor  of 
the  plaintiff.  A  motion  for  a  new  trial  was  overruled,  and  judg- 
ment was  entered  upon  said  verdict,  A  bill  of  exceptions  was 
taken  containing  the  evidence  upon  the  trial,  including  the 
charge  of  the  court  to  the  jury,  and  by  &  petition  in  error 
said  cause  is  brought  before  this  court  for  review  and  for  a 
reversal  of  said  judgment  of  the  said  court  of  common  pleas. 

In  said  petition  in  error  various  grounds  of  error  are  al- 
leged, among  which  is  that  said  court  erred  in  the  admission 
and  rejection  of  evidence  offered  upon  said  trial.  An  examina- 
tion of  said  bill  of  exceptions  fails  to  disclose  that  the  action  of 
said  court  resulted  in  working  any  prejudicial  error  to  the 
plaintiff  in  error  on  either  of  said  grounds.  In  several  in- 
stances it  appears  that  evidence  was  admitted  against  the  ob- 
jection of  the  defendant  below  which  under  the  rulea  of  evidence 
was  perhaps  not  strictly  proper,  but  the  effect  of  such  evidence 
was  in  nowise  prejudicial  to  the  legal  rights  of  the  plaintiff  in 
error,  and  we  therefore  hold  that  the  contention  of  the  plaintiff 
in  error  in  this  respect  is  not  sustained. 

It  is  also  contended  that  the  court  below  erred  in  overruling 
the  motion  of  the  defendant  below  at  the  close  of  plaintiff's 
testimony,  and  a  like  motion  was  overruled  at  the  close  of  the 


606  COURT  OP  APPEALS. 

TracUoD  Co.  v.  Jenkins.  [Vol.  19  (N.3.) 

entire  ease,  to  arrest  said  case  from  the  jury  and  direct  a  ver- 
dict for  the  defendant  below.  A  reading  of  said  bill  of  ei- 
ceptions  shows  that  the  action  of  said  court  in  this  respect 
was  well  warranted  in  the  light  of  the  evidence  contained 
therein. 

It  is  also  urged  that  the  court  below  erred  in  refusing  to 
give  to  the  jury,  before  argument,  certain  written  requests 
submitted  to  said  court  by  the  defendant  below;  and  in  giving 
in  its  charge  to  the  jury  certain  written  requests  of  the  plaint- 
iff below,  to  which  the  plaintilt  in  error  excepted  at  the  time.  The 
requests  which  said  court  refused  to  give  to  the  jury  are  No.  1 
and  .No.  2,  which,  for  obvious  reasons,  under  the  undisputed 
evidence  in  the  case,  we  think  were  properly  refused. 

It  is  also  contended  tbiit  said  court  erred  in  its  general  charge 
to  the  jury  upon  the  subject  of  looking  and  listening  for  an 
approaching  ear  before  going  upon  the  track  of  said  com- 
pany, in  this,  that  said  conrt  failed  to  give  to  the  jury  the  rule 
laid  down  in  the  Kistler  case,  66  0.  S.,  paj^e  326,  wherein  it 
is  held  that, 

"The  looking  re<iuircd  before  going  upon  a  crossing  should 
usually  be  just  before  going  upon  the  track,"  etc. 

This  is  just  what  the  trial  court  did  charge. 

Written  request  No.  4  submitted  by  (ounsel  for  the  defendant 
below  to  be  given  in  the  charge  to  the  jury  before  argument, 
reads : 

"The  court  charges  you  as  a  matter  of  law  that  it  was  the 
duty  of  Edmund  F.  Jenkins  just  before  he  stepped  upon  the 
tracks  of  the  defendant  company  to  both  look  and  listen  for  an 
approaching  ear,"  etc. 

The  foregoing  request  was  given  to  the  jury  by  said  court 
verbatim.  Under  Sub-divisiou  5  of  ScL-tion  11447  of  the  General 
Code,  it  was  the  undoubted  right  of  the  plaintiff  in  error  to  have 
the  jury  instructed  upon  the  law  of  the  ense;  and  to  this  end  it 
was  the  duty  of  the  trial  court  to  give  in  the  charge  to  the  jury 
all  proper  and  reasonable  requests  made  by  the  plaintiff  in  error 
if  they  contained  sound  propositions  of  law.  But  it  is  likewise 
true  that  the  trial  court  was  not  called  upon  to  repeat  aoch 


COUBT  OF  APPEALS.      607 

1914.J  TuBoarawoB  County. 

instructions,  for  if  they  were  once  given,  the  duty  of  said  court 
was  discharged,  there  being  no  necessity  to  repeat  the  same 
iustmctioDs  even  though  in  diflferent  and  varying  forms. 

Of  the  various  written  requests  to  be  given  to  the  jury,  be- 
I'ore  atf;uii]eiit,  submitted  by  ihe  plaintiff  below,  it  appears  that 
but  one  of  them  was  given,  and  that  related  to  the  question  of 
damages,  where  the  rule  as  given  b  approved  by  the  courts  of 
this  state  generally. 

It  is  also  urged  that  the  verdict  of  the  jury  is  unsupported 
by  the  evidence;  that  it  is  against  the  weight  of  the  evidence, 
and  contrary  to  law.  On  account  of  the  insisteuce  of  counsel 
we  have  carefully  read  this  entire  record  with  special  reference 
to  this  assignment  of  error.  Nothwithstanding  the  claim  made 
by  the  conductor  iq  charge  of  the  car  upon  which  the  decedent 
and  his  son  rode  from  New  Philadelphia  to  the  Midvale  switch 
the  evening  in  question,  we  think  the  testimony  of  the  son  and 
other  passengert)  on  said  car  clearly  showed  that  said  conductor 
did  volnnteer  the  information  to  the  deceased  and  his  son  that 
they  could  get  off  said  car  at  said  switch,  and  that  decedent 
after  the  car  stopped  at  said  place,  did  get  off. 

Whatever  he  may  have  done  before  that  evening  in  alighting 
there  from  a  car  when  in  motion  is  immaterial,  as  the  uncontra- 
dicted evidence  is  that  on  this  evening  he  alighted  from  the  car 
after  it  had  stopped ;  and  whether  he  exercised  ordinary  care  in 
attempting  to  cross  the  company's  track  after  getting  off  of 
said  car  was  a  question  for  the  jury  in  view  of  all  the  circum- 
stances in  the  ease.  Both  the  alleged  neiiligence  of  the  com- 
pany and  the  alleged  contributory  negligence  of  the  decedent 
were  questions  of  fact  for  the  jury;  and  in  their  determination 
of  these  questions  it  was  proper  for  them  to  consider  whether  or 
not  the  plaintiff  in  error  had  in  its  employ  and  service  at  that 
time  experienced  and  competent  servants  mant^ring  said  car, 
having  in  its  charge  passengers  who  it  had  undertaken  to  safely 
deliver  at  their  destination ;  whether  or  not  the  plaintiff  in  error, 
by  its  agents  and  employees,  .signaled  the  backing  of  said  ear 
on  the  track,  and  had  at  said  place  an  employee  on  the  rear 
of  said  ear  while  so  backing,  as  i-nlled  for  by  the  rules  of 
said  company,  and  as  a  proper  regard  for  the  safety  of  persons 
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who  might  be  crossing  said  track,  in  the  exercise  of  ordinaiy 
care,  required ;  and  whether  or  not  the  machinery  and  eqaipment 
of  said  car  was  in  proper  repair.  We  refer  to  these  featnres  of 
the  case  because  of  the  evidence  introduced  upon  the  trial  re- 
specting them  and  which  it  was  the  province  and  duty  of  the 
jury  to  consider  in  connection  with  the  charge  of  negligence 
here  made  Eigainst  said  company.  Indeed,  as  we  view  the  case, 
the  determination  of  the  above  questions  may  have  determined 
the  action  of  the  jury,  and  these  questions  being  questions  of  fact, 
it  was  the  province  of  the  jury  to  pass  upon  them;  and  having 
passed  upon  them,  we  do  not  think  that  this  court,  as  a  reviewing 
court,  under  the  evidence  presented  in  said  bill  of  exceptions, 
should  disturb  the  finding  of  the  jury. 

As  stated,  we  have  read  this  entire  record  with  no  little  care, 
and  we  think  that  the  case  was  fairly  tried;  that  the  rights 
of  the  defendant  below  were  properly  protected  and  cared  for 
by  the  action  of  the  court  below  in  its  charge  to  the  jury;  that 
said  charge  was  exhaustive  and  fair  to  both  parties;  and  taking 
it  all  in  all  we  are  of  the  opinion  that  the  verdict  of  the  jury 
is  not  unsupported  by  the  evidence,  nor  against  the  manifest 
weight  of  the  evidence,  nor  contrary  to  law;  and  furthermore, 
we  are  of  the  opinion  that  the  action  of  said  jury  by  their  verdict, 
and  the  judgment  of  said  court,  express  nothing  further  than 
the  rendition  of  substantial  justice  between  the  parties  hereto. 
In  the  trial  of  ca^es  occupying  no  little  time  it  i»  not  nncomtnon 
for  technical  errors  to  intrrvene ;  but  where  all  the  evidence  taken 
upon  the  trial,  including  the  charge  of  the  trial  judge,  is  before 
a  reviewing  court  and  such  court  determine  that  nnder  all  the 
eircumstanees  substantial  justice  has  been  done,  the  judgment 
will  not  be  reversed  for  error  in  the  charge  of  the  court  below. 
Way  &  Co.  V.  LangUy,  ]5  O.  S.,  392;  Baird  v.  Burton  TeUphont 
Co.,  10C.C.(N,S.),  163. 

The  judgment  of  the  court  of  common  pleas  will  be  afSrmed, 
at  the  costs  of  the  plaintiff  in  error.    Exceptions  may  be  noted. 
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for  his  collateral,  Is  not  entitled, 
after  failure  of  the  company,  to 
an  equitable  lien  on  all  the  secur- 
ities in  the  hands  of  the  assignee. 
313. 

A  corporation  can  maintain  an 
action  on  a  claim  due  it  after  pro- 
ceedings in  Involuntary  bankrupt- 
cy have  been  begun  but  before  ad- 
judication.   510. 


(112  ind: 

For  the  purpose  of  protecting 
the  rights  of  Innocent  third  per- 
sona, the  knowledge  at  the  dlrec- 
tore  ot  a  corporation  of  those 
things  whicb,  in  the  exercise  ol 
their  official  duties  they  ought  to 
know,   will   be   presumed.     542. 

Ratification  ot  unauthorized 
acts  of  agents.    542. 

Incorporated  for  one  purpose 
but  engaging  In  another  business; 
liable  for  purchases  tor  such  other 
business.     542. 

When  a  stockholder  of  a  foreign 
corporation  has  the  same  right  as 
a  stockholder  of  a  domestic  cor- 
poration to  Inspect  records  and 
papers  within  this  state.     5S4. 

COUNTY  COMMISSIONERS — 

Authority  to  vacate  part  or  all 
of  county  road;  establishment  of 
new  road.     62. 

When  county  commissioners 
may  join  witb  state  officers  In 
constructing  a  levee  to  prevent 
damage  to  county  roads  from 
floods.     421. 

Are  joint  tort  feasors  in  suit 
tor  damages  by  abutting  property 
owner,  where  county  commit 
sloners  Joined  with  state  officers 
in  constructing  levee.    421. 

courts- 
Ad  order  by  the  probate  court 
appointing  as  administrator  one 
other  than  a  person  named  In 
will,  not  reviewable,  when.  243. 
There  Is  no  right  ot  appeal 
from  the  Superior  Court  of  Cin- 
cinnati to  the  Circuit  Court  ot 
Appeals.    29S. 

Are  not  required  to  pass  upon 
the  same  matter  more  than  once; 
no  error  in  striking  from  the  Qles 
a  second  motion.    3ST. 

Right  to  strike  pleadings  from 
the  files  la  Inherent  In  the  courts. 
4S7. 

Right  and  duty  ot  common  pleas 
court  under  Section  7093,  General 
Code,  to  review  the  Qnal  decision 
ot  the  probate  court  for  compen- 
sation and  damages  Id  road  cases. 
488. 


It  is  error  for  common  pleas 
court  to  enter  Judgment  on  the 
mandate  of  the  Supreme  Court 
vacating  a  default  judgment. 
when.     494. 

Cross-examination  ot  witness  to 
test  credibility  limited  only  by 
discretion  ot  court    571. 

CRIMINAL  LAW— 

Not  proper  to  charge  tiat  par- 
ent Is  the  Judze  an  to  the  mode 
and  severity  of'  punishment  to 
child  and  can  not  be  found  guilty 
for  error  in  Judgment.    43. 

Not  error  tor  the  state  to  as- 
certain by  questions  wbetlier  a 
prospective  juror  in  first  degree 
murder  trial  will  Insist  on  recom- 
mendation of  mercy.    88. 

When  It  Is  not  error  to  over- 
rule a  motion  to  require  the  state 
to  elect  on  which  ot  two  counts 
charged  it  will  go  to  trial,    88. 

Not  error  in  homicide  case  to 
permit  the  heart  of  the  deceased 
to  be  exhibited  in  evidence,  when. 
33. 

The  accused  having  given  evi- 
dence In  his  own  behalf  may,  on 
cross-examination,  be  questioned 
as  to  a  dilterent  story  by  htm 
told  to  police  after  bis  arrest. 
24S. 

When  the  crime  of  obtaining 
property  under  false  pretenses  Is 
made  ojt.    B71. 

CUSTOM  AND  USAGE— 

Not  a  sufficient  basis  for  claim 
tor  commission  for  leasing  prop- 
■  riy   where  no   contract  existed. 


DAMAGES— 

A  workman  may  recover  against 
his  employer  tor  personal  injur- 
ies If  he  Is  without  fault  and  his 
injury  was  proximately  caused  by 
the  combined  negligence  of  a 
foreman  and  fellow-servant.    219. 

Section  lineo,  General  Code, 
prescribes  only  remedy  to  prop- 
erty owner  tor  damages  caused  by 
iibandonmcut  of  proceedings  after 


hlfl  property  had  been  condemned. 
249. 

Wben  an  actlaa  does  not  Ite  tor 
mallcfouBly  and  without  probable 
cause  Buing  out  a  writ  of  man- 
damuB.    305. 

A  purchaser  may  recover  dam- 
ages sustained  by  reason  of  false 
representations  made  to  him  by 
the  seller,  and  it  Is  immaterial 
that  they  were  innocently  made. 
324. 

Action  for,  will  not  lie  against 
wUneaa  who  testifies  to  pertinent 
Issues  In  case.    384. 

Special  damages  for  breach  of 
contract  to  convey  land;  plaintiff 
"entitled  to  a  charge  sufficiently 
tomprehenslve  to  cover  such 
claim.    403. 

Application  of  Injured  employee 
to    state    liability   board    for    an 
award  held  to  amount  to  a  choice 
of  forum.    438. 
DEDICATION— 

Land  dedicated  for  a  specific 
use  can  not  be  diverted  to  other 
uses;  when  such  land  is  no  longer 
used  It  will  revert  to  dedicator. 
499. 


DEEDS— 

An  action  for  reformation  of 
deed  or  mortgage  and  recovery  of 
the  possession  of  premises  de- 
scribed 1b  not  triable  to  Jury,  and 
Is  appealable.  139. 
DEVISE— 

When  rent  passes  to  devisee  of 
leased  premises,    277. 

dismissal- 
Ac  ambiguous  statement  In 
plaintiff's  petition  aa  to  whether 
a  former  action  was  dismissed  by 
the  plaintiff  or  by  the  court  with- 
out prejudice,  will  preclude  a  re- 
viewing court  from  recovery  of 
judgment.    298. 


Contingent  right  of  dower  not 
released  by  divorce  for  husband's 
aggressions,  when.    135. 
DOWER— 

Contingent  right  of,  not  released 
by  divorce  on  account  of  aggres- 
sions of  husband.    135. 

Wife  may  recover  In  damages 
from  those  who  conspire  with 
husband  to  defraud  her  of  ali- 
mony and  right  of  dower  In  her 
husband's  estate.    336. 


EASEMENT— 

The  existence  of  a  private 
sewer,  of  which  there  Is  no  record 
evidence,  does  not  give  others 
than  the  land  owner  a  right  to  the 
use  of  same  without  his  consenL 
67. 

EJECTMENT— 

Statute  of  limitations  runs  from 
maturity  of  the  note  secured  by 
mortgage  covering  the  property 
not  recorded  until  after  condi- 
tions were  broken.    189. 

ELECTION— 

As  between  InconBlsteot  rem- 
edies.   IE. 

ELECTIONS— 

Provisions  of  Section  4900,  Q. 
r  ,  are  not  InconBlstent  with  Ar 
tide  V,  Section  7,  of  the  amend- 
ments of  1912  to  the  ConBtltutlon. 
55. 
ELEVATOR— 

When   the   owner   of  a    leased 
building  may  be  held   liable  for 
an    elevator   accident   because  of 
faulty  construction.     433. 
EMBEZZLEMENT— 

Application  of  three  years  limi- 
tation In  Section  6842,  R.  8.    164. 

When  the  crime  of  embezzle- 
ment iB  completed.    164. 

One  la  not  guilty  of  embezzle- 
ment who  has  not  concealed  the 
receipt  of  money  and  claims  in 
good  faith  the  right  to  keep  It 
from  the  owner.    164. 


ei4  ind: 

EMINENT  DOMAIN— 

A  bill  of  exceptions  in  an  ap- 
uroprlation  proceeding  Is  taken 
in  time  to  preeerve  the  case  for 
review  as  to  the  preliminary  hear- 
ing. If  the  time  allowed  for  such 
filing  has  not  expired  when  com- 
puted from  the  overruling  of  the 
motion  tor  a  new  trial.     1. 

The  remedy  of  b,  property  owner 
whose  property  was  condemned 
and  the  proceeding  afterward 
abandoned.  Is  found  in  Section 
11060.    249. 

EMPLOYER'S  LIABILITY  ACT— 

Construction  of  the  words 
"other  kind  of  machinery"  under 
Section  43e4-89c,  Rev.  Stat.  The 
common  law  a.nd  stat'jtory  ca,use 
of  action  for  damages  may  be  set 
up  and  Joined  in  same  petition, 
when.     291. 

The  common  law  doctrine  of 
assumption  of  risk  remains  in 
force,  except  as  provided  in  Sec- 
tion 4  of  said  act.    531. 

Application  to  the  state  board 
by  injured  employee  for  award 
held  to  amount  to  choice  of  forum. 
Failure  to  further  prosecute  claim 
not  bar  to  allowance.  438. 
ERROR— 

It  is  error  for  common  pleas 
court  to  enter  Judgment  on  the 
mandate  of  the  Supreme  Court 
vacating  a  default  Judgment, 
when.    494. 

Error  to  proceed  with  a  new 
trial  after  the  death  of  one  of 
the   parties.     494. 

Errors  not  deemed  prejudicial 
where  their  avoidance  would  not 
have  changed  the  result  of  the 
proceedings.    El  4. 

When  it  Is  reversible  error  to 
state  a  proposition  of  law  incor- 
rectly in  charge  to  jury.    526. 

ESTOPPEL— 

Depositor  estopped  from  deny- 
ing authority  of  a  bank  to  charge 
hlB  account  with  checks  of  a  part- 
nership of  which  be  is  a  member. 
601. 


EVIDENCE— 

Objection  to  an  Incompetent  an- 
swer is  saved  by  asking  that  the 
answer  be  taken  from  the  con- 
sideration of  the  Jury.    51. 

Whether  a  signal  given  by  an 
agent  of  express  company  to  the 
owner  of  an  automobile  being 
loaded  on  a  car  was  ambiguous, 
and  resulted  in  injury  to  the  car, 
is  question  for  Jury.    82, 

Evidence  accounting  for  certain 
parties  and  their  disappearance 
on  the  occasion  of  the  murder 
charged   is  competent,   when.     6S. 

Not  error  to  exhibit  heart  of  de- 
ceased  to   the   jury    in    homicide 

Ambiguity  in  written  contract 
may  authorize  extrinsic  evidence. 
129. 

Statements  made  after  arrest 
by  accused  Italian  in  his  own  lan- 
guage may  be  given  to  the  Jury  In 
English,  when.    248. 

EvLlcnci.'  of  cwt  U  houic  <-\-i- 
denee  of  value  of  household  goods 
in  action  on  Are  Itisurance  pol- 
icy.   289, 

In  action  for  malicious  prose- 
cution, discharge  of  accused  by 
mayor  prima  facie  evidence  of 
want  of  probable  cause.    294. 

A  lawyer  Is  not  privileged  from 
testltylng  in  a  case  against  his 
client,  when.    317. 

Determination  as  to  whether 
certain  parts  of  machinery  are 
shafting  under  Section  1027,  G. 
C,  Is  (or  the  court,  not  the  Jury; 
reversible  error  for  Jury  to  return 
verdict  for  plainlitr  l)ai=i'd  on  jiiry'f 
finding  with  reference  thereto. 
379. 

Exhibits  not  BO  marked  will  be 
considered  by  reviewing  court. 
whep.    566. 


FALSE  REPRESENTATIONS'— 

That  the  statement,  "I  have 
money  enough  now,  I  could  pay 
cash  for  anything  I  should  order 
if  I  wanted  to,"  was  false  is  not 
conclusively  shown  by  proof  the 
person  had  no  money  In  bank  at 


tbe  tlm«  to  say  that;  "J  Iwve 
plenty  ot  orders  on  hand,"  not 
unwarranted,  wben.  97, 
FRATERNAL  BENEFIT  ASSO- 
CIATIONS— 
Divorced  wife  not  entitled  to 
death  benefits  from.    5Be. 

GAS  COMPANY— 

Liability    for    explosion    from 
leak  In  gas  pipe  within  tbe  curb 
line;    failure  ot  notice.    4S1. 
GIFTS— 

Language  used  by  father-in-law 
Id  gift  of  a  horse  to  son-in-law; 
suffldeucy  of.    GI, 

Money  Intended  as  a  gift,  but 
donee's  note  taken  payable  on  de- 
mand, with  certain  stipulations; 
what  constitutes  a  gift,  inter 
vivos.     281. 

Determination  as  to  whether 
money  which  was  transferred  to 
son  was  a  gift  or  an  advancement. 
477. 

HIGHWAYS— 

Authority  of  county  commis- 
sioners to  vacate  part  or  all  of 
county  road;  establishment  of  new 
road.    62. 

INDICTMENT- 

Intent  to  defraud  is  sufflclently 
alleged  by  the  words  "unlawfully 
and  fraudulently,"  under  Section 
1^450.  G.  C.    23. 

A  general  demurrer  under  Sec- 
tion 72j1,  R.  S..  raises  question 
of  Intent  and  proof  is  necessary. 
23. 

When   three  counts   In    Indict- 
ment for  obtaining  property  un* 
dcr  false  pretenses  are  not  Incon- 
aialenL     571. 
;XFANT— 

It  Is  error  to  charge  a  Jury  that 
the  defendant  parent  was  the 
judge  as  to  the  mode  and  sever- 
ity of  punishment  of  bis  child. 
43. 
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INJUNCTION— 

The  sale  of  an  entire  Issue  of 
bonds  will  not  be  enjoined,  but 
only  that  part  which  Is  for  pay- 
ment of  unauthorised  Iniprove- 
nient,  where  the  issue  Is  for  sepa- 
rate Improvements.    109. 

INSURANCE— 

Conditions  precedent  to  contract 
requiring  a  showing  ot  perform- 
ance;  burden  ot  proof.    7S. 

Facility  of  payments  upheld  aa 
to  induBtrtal  policies;  action  can 
not  be  maintained  against  an  ad- 
ministrator (or  recovery  of  pro- 
ceeds of  policy  paid  to  blm  aa  dl- 
rerted  in  the  policy.    GEO. 

Action  on  i>ollcy,  covering 
household  goods;  owner  may  give 
opinion  of  value  ot  bis  own  prop- 
erty; evidence  ot  cost  Is  some  evi- 
dence of  value.    2SS. 

Determination  of  the  Interest  of 
an  assignee  In  a  life  insurance 
policy.     308. 

A  talse  designation  of  depend- 
ent as  beneflclary  renders  a  fra- 
ternal Insurance  policy  void  and 
no  recovery  may  be  had.    3G6. 

In  the  absence  from  an  acci- 
dent Insurance  i>ollcy  of  exception 
based  on  speiiflc  acts  an  Isolated 
act  of  Insured  does  not  reduce 
amount  of  policy  to  the  basis 
of  a  more  hazardous  risk.    392. 

Lite  Insurance  company  held 
liable  on  policy  whli^h  was  not  de- 
livered.    r.u4. 

Changed  condition  of  health  of 
applicant  tor  Insurance;  conceal- 
irent  ot  must  be  pleaded  If  com- 
pany desires  to  avoid  llaMllty  on 
an  undelivered  policy.  EifiS. 
INTERPRETEB— 

Not  error  In  a  trial  for  homi- 
cide for  an  unbiased  relative  of 
one  ot  the  wltneKses  tor  the  atata 
to  act  as  Interpreter.    iZ. 
l.NTOXICATl.VG  LIQUORS— 

Municipality  under  Section 
iT,:;6-li)<i,  sub^wctlon  5,  R.  S.,  may 
<;n3('t  ordinance  prohibltlnft  sale 
of  Intoxicating  liquor  0 
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and  fixing  penalty  greater  than 
Btate  law.    M. 

A  charge  on  the  tax  duplicate 
of  an  unpaid  balance  of  Dow- 
,  Aiken  tax  will  not  be  declared  a 
Hen  on  the  premises,  when.    127. 

Under  Section  6142,  Q.  C,  a 
wet  petition  can  only  be  filed  and 
allowed  for  the  same  residence 
district  prevlouHly  petitioned  dry; 
It  part  is  cut  olf  balance  can  not 
become  wet.    414. 

Sufficiency  oC  a  petition  in  fa- 
vor of  prohibiting  the  sale  of  In- 
toxicating liquors  under  Section 
ei40,  G.  C.     524. 


JUDGMENT— 

Where  two  or  more  defendants 
are  represented  by  the  same  at- 
torney and  he  signs  a  stipulation 
for  Judgment,  It  binds  them  all, 
when.    1C>. 

A  Judgment  against  an  infant 
defendant  sued  'Pereonally  is  not 
void   but  voidable.    148. 

A  court  has  power  to  render 
judgment  without  proof  of  amount 
due,  upon  default,  under  Section 
11592,  a.  C,  when.    196. 

Where  court  found  on  all  the 
Issues,  including  gvantum  meratc, 
for  plaintiff  and  rendered  Judg- 
ment, reviewing  court  will  not 
disturb  the  Judgment,  when,  206. 
A  several  Judgment  may  be  had 
against  one  who  is  a  Joint  and 
several  endorser,  when.    237. 

A  Judgment  will  not  be  reversed 
because  of  a  variance  between  the 
pleadings  and  proof,  when.  2S2. 
When  Judgment  will  not  be  re- 
versed because  of  variance  be- 
tween pleading  and  proof.  437. 
Will  not  be  reversed  solely  by 
reason  of  certain  defects  in  plead- 
ing. 578. 
JUDICIAL  SALES— 

A  decree  for  sale  does  not  be- 
come dormant  and   the  proceed- 
ings are  not  affected  by  long  de- 
lay in  confirmation.    514. 
JURISDICTION— 

A  writ  of  prohibition  will  not  be 
allowed  until  the  question  of  Jur- 


isdiction has  been  made  and  over- 
ruled.   270. 

Common  pleas  court  has  no  Jur- 
isdiction on  appeal  from  Justice 
of  the  peace,  where  plaintiff  re- 
quires equitable  relief  In  reforma- 
tion ol  bill  of  lading  before  be 
can  recover.    301. 

Waiver  of,  by  defendant,  and 
entry  of  appearance  by  motion  to 
require  plaintiff  to  separately 
state  and  number  his  causes  of 
action  gives  Jurisdiction.    301. 

A  Justice  of  the  peace  loses 
Jurisdiction  to  call  case  (or  trial 
within  an  hour  after  time  set  for 
trial,  alter  which  defendant 
leaves,  plaintiff  failing  to  put  In 
appearance.     343. 

Jurisdiction  in  case  of  appro- 
priation proceedings  In  one  court 
and  foreclosure  proceedings  In 
another  court  Involving  tbe  same 
property,  515, 
JURY- 

Not  error  for  the  state  to  as- 
certain by  question  whether  pros- 
pective Juror,  la  first  degree  mur- 
der trial,  will  probably  insist  on 
recommendation  of  mercy  In  case 
of  conviction.     88. 

Inducing  a  juror  by  falsehood 
to  place  himself  In  a  compromis- 
ing position  la  contempt  of  court 
and  punishable.    317. 

Verbal  waiver  of  a  Jury  anlB- 
c lent  in  juvenile  delinquency  case. 
452. 
JUSTICE  OF  THE  PEACE— 

Failure  to  call  case  for  trial 
within  an  hour  after  time  set. 
after  which  time  defendant  leaves 
and  plaintiff  falls  to  appear, 
causes  toss   of  Jurladlctloo.    343. 

A  justice  of  the  peace  has  Juris- 
diction In  an  action  tor  money 
liad  and  received  on  a  rescinded 
land  contract  and  the  action  is 
appealable.  563. 
JUVENILE  DELINQUENCT — 

A  defendant  may  verbally 
waive  trial  by  jury  in  a  Juvenile 
delinquency  case;  not  necessary 
that  the  negative  averments  of 
Section  1642  with  respect  to  de- 


llnqueQcy  be  incorporated  In  the 
affidavit  upon  which  arrest  la 
made;  one  convicted  of  causing 
juvenile  delinguencj'  may  be  given 
a  worfc  house  sentence.    452. 


LANDLORD   AND    TENANT— 

The  right  to  place  elgns  upon 
the  outside  walls  o(  demised 
premises.  Is  appurtenant  to  the 
premises  and  belongs  to  the  ten- 
ant.   371. 

An  agreement  In  a  lease  of  part 
of  a  building  that  there  shall  be 
no  signs  placed  on  the  building, 
etc.,  Is  a  covenant  on  the  part  of 
the  lessor  as  well  as  a  resbictlon 
upon  rights  ot  lessee.     371. 

When  owner  of  a  leased  build- 
ing may  be  held  liable  for  eleva- 
tor accident.    433. 
LEASE!— 

Confusion  as  to  encumbrances 
upon  title  of  lessor,  where  there 
was  no  mutual  mistake  as  to 
terms  of  a  ninety-nine  year  lease, 
Is  no  ground  for  reformation. 
268. 

An  encumbrance,  which  can 
not  be  removed.  Is  In  tbe  nature 
of  an  easement  upon  property 
leased  for  ninety-nine  years  and 
the  lessee  may  have  rent  re- 
duced.   2S8. 

When  rent  accruing  after 
death  of  testator  passes  to  devisee 
of  leased  premises.    277. 

Lessee  held  for  royalties  on  un- 
mlned  coal,  although  necessary 
tipple  and  machinery  have  been 
destroyed  by  fire  and  replacement 
would  be  unprofitable.    343. 

Right  to  put  signs  on  demised 
premises  belongs  to  tenant;  cove- 
nant In  lease  as  to  placing  signs 
binds  lessor  and  lessee.    371. 

Claim  for  commission  for  leas- 
ing property  cap  not  be  based  on 
custom  and  usage,  when.    599. 
LIMITATION  OF  ACTION— 

While  the  statute  does  not  run 
against  the  state  as  to  encroach- 
ment on  one  of  ita  roads,  it  does 
run   against  an   Interurban   rail- 
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way  company  seeking  to  remove 
the  same  encroachment  In  order 
to  widen  its  tracks.    71. 

The  three  years,  under  Section 
6842,  R.  S.,  applies  only  to  the 
perioa  within  which  different  con- 
versions may  be  aggregated  so  as 
to  constitute  one  embezzlement. 
164. 

In  an  action  In  ejectment  by 
assignee  of  mortgage  not  recorded 
until  after  conditions  are  broken, 
the  statute  of  limitations  begins 
to  run  from  maturity  of  note. 
189. 

The  limitation  of  eighteen 
months  In  Section  8688,  G.  C. 
does  not  apply  to  an  action  to  col- 
lect an  unpaid  subscription  to 
stock.    225. 

The  statute  of,  does  not  begin 
to  run  against  an  action  tor  serv- 
ices rendered  to  a  decedent,  who 
agreed  compensation  by  will 
would  be  made,  until  the  appoint- 
ment of  administrator.     252, 

Under  Section  11233,  G.  C,  if 
plaintiff  In  action  for  wrongful 
death  falls  otherwise  than  upon 
the  merits,  he  may  bring  another 
action  upon  same  cause  within 
one  year.    29S. 

The  llmlUtion  on  action  on  offi- 
cial bond  of  Justice  of  the  peace 
for  misconduct  of  special  con- 
stable Is  ten  years.    400. 

A  suit  for  foreclosure  of  a 
mortgage  stops  the  running  of  the 
statute.    614. 


MACHINERY- 
Construction     ot     the     words 

"other   kinds   of  machinery,"   un- 
der Section  4364-89C,  R,  S.     291. 
MALICIOUS    PROSECUTION— 

Discharge  ot  accused  In  mayor's 
court    prima    facie    evidence    of 
want  of  probable  cause.    294. 
MANDAMUS— 

A  writ  will  not  Issue  against 
county  commissioners  to  remove 
an  obstruction  placed  In  a  water- 
course, when.    47. 


A  judgment  awarding  a  writ  ol 
mandamuB  la  c,od elusive  of  what, 
in  collateral  proceedings.    305. 
MASTER  AND  SERVANT— 

A  workman  may  recover,  tor 
personal  injuries,  against  em- 
liloyer,  for  combined  negligence  ot 
foreman  and  fellow -servant^ 
when.    219. 

Duty  of  railway  company  to  re- 
pairman sent  to  adjust  trolley 
wire;  conductor  running  a  car 
uot  a  fci low-servant    466. 

The  common  law  doctrine  of  as- 
sumption remains  in  lorce  under 
the  federal  empioyer'a  liability 
act  except  aa  provided  in  Section 
4.     531. 

Duty  of  doclt  company  to  supply 
safe  place  to  worit  while  employee 
Is  working  on  vessel  belonging  to 
another  company.    596, 

Employee  of  dock  company  or- 
dered to  unload  vessel  of  another 
com|>any  did  not  assume  risk  oT 
unsafe  condition  of  place,  and  Is 
required  to  use  ordinary  care 
596. 
MECHANIC'S  UENS— 

Where  sub-contractor,  material- 
man, laborer  or  mechanic  com- 
piles with  Sections  S324  and  S326, 
G.  C,  others  fliing  wltliin  ten 
days  thereafter  will  be  let  In  un- 
der Section  S328  to  participate  in 
Ihe  fund.     157. 

Material-men    can    not    recover 
against    sureties   on    contractor's 
bond,  when.    275. 
MINES  AND  MINING— 

lessee  held  for  royalties  on  coal 
remaining  in  ground  as  per  con- 
tract In  lease,  although  necessary 
tipple  and  machinery  are  de 
stroyed  by  Are,  and  replacement 
would  be  unprofitable.  346. 
MORTGAGES— 

Statute  of  llmitatlouB  begins  to 
run  asainst  ejectment,  from  ma- 
turity of  note  secured  by  the  mort- 
gace,  when.    1S9, 

The  debtor  will  not  be  heard  to 
complain  oF  laches  In  confirmation 
of   sale   when    the   property   has 


[ailed  to  satisfy  the  liens  against 
it.    514. 

A  plea  that  the  value  ot  prop- 
erty Involved,  the  sale  of  which 
has  appreciated  since  sale  was 
made,  is  of  no  avail,  when.    414. 

A  suit  for  foreclosure  stops  the 
running  of  statute  of  limitations. 
514. 

Amendment  of  Section  S546,  G. 
C.  dispensing  with  witnesses  and 
acknowledgment  to  the  assign- 
ment   ot   a   mortgage;    effect   ot. 

A  sale  under  foreclosure  will 
not  be  set  aside  for  the  reason 
that  the  decree  was  tor  more 
than  was  actually  due  plaintiff. 
where  the  sale  produces  only 
enough  to  satisfy  the  amount  con- 
fessedly due  under  the  mortgage. 
534. 

Where  a  husband  and  wife 
Jointly  indebted  to  a  bank  exe- 
cute a  mortgage  on  property  l>e- 
longing  to  the  wife  to  secure  the 
debt,  the  wife  does  not  thereby  In- 
crease her  personal  liability  to 
the  bank,  when.    534. 

MUNICIPAL    CORPORATIONS— 

A   city   can    not   recover    from 

street  railway  tor  paving  street. 

An  injunction  will  not  be 
granted  against  the  sale  ot  an  en- 
tire Issue  of  bonds  where  only 
part  ot  them  are  to  be  used  to 
pay  tor  an  unauthorized  Improve- 
ment.   109. 

Money  can  not  be  raised  by  sale 
ot  bonds  to  pay  for  a  aldewallc 
and  retaining  wall.    109. 

City  liable  tor  removal  of  sup- 
port oE  hillside  In  Improving 
street,  thus  allowing  earth  to  slip 
on  abutting  owner.    112. 

City  can  cot  raise  money  by 
sale  of  bonds  to  pay  Cor  cleaning 
catch  basina  In  streets.     119, 

City  officers  can  not  bind  city  aa 
to  title  or  quantity  of  property 
offered  for  sale.    120. 

Power  at  city  board  ot  review 
as  to  Increase  and  decrease  ot 
valuation    ot   real   estate.    172. 


There  can  be  no  recovery  from 
a  muDlclpallty  on  account  of  the 
flooding  of  a  basement  or  cellar 

b;  reason  of  the  obatruction  of  a 
Bewer,  when.     17a. 

A  chief  of  police,  removed  by 
the  mayor  anfl  restored  by  order 
of  court  with  all  privileges  and 
enioliimentB,  can  not  recover  at- 
tornej-'B  fees  for  services  In  an 
\LnauccesBful  action  to  recover  sal- 
ary during  the  period  of  his  sus- 
pension.   229. 

Common  law  dedication  of  a 
stteet;  proof  as  to.    330. 

Abutters  upon  an  undedlcated 
street  have  a  right  to  have  ft  kept 
open  for  Ingress  and  egress.    330. 

A  city  holding  land  as  trustee 
for  the  use  of  the  public  can  not 
at  the  same  time  hold  It  adverse- 
ly for  its  own  benefit.    499. 

Where  the  public  purpose  or  the 
dedication  of  land  is  abandoned, 
the  property  reverts  to  original 
donor.    499. 

A  city  may  acquire  title  to  land 
under  tbe  statute  of  limitations, 
by  adverse  possession,  but  not 
permissive  possession.  499. 
MUTUAL  BENEFIT  ASSOCIA- 
TIONS— 

Payment  will  be  ordered  to 
the  beneficiary  clearly  intended 
by  the  deceased.    1S4. 

A  divorced  wife  is  not  entitled 


NEGLIGENCE— 

There  can  be  no  recovery  from 
a  street  railway  company  by  one 
who  was  Injured,  where  it  appears 
that  he  drove  upon  the  track  with 
full  knowledge  that  a  car  was  ap- 
proaching rapidly,  and  it  also  ap- 
pears that  the  motorman  was  un- 
able to  stop  the  car  in  so  short  a 
distance.    137. 

Wilful  and  wanton  negligence 
In  manner  of  running  train  across 
street  where  view  is  obstructed 
by  freight  cars.    139. 

One  guilty  of  contributory  neg- 
ligence in  passing  from  one  wait- 
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ing  platform  to  another  can  not 
recover  for  Injuries.    153. 

The  tact  that  no  one  saw  de- 
cedent struck  by  an  engine  at  a 
street  crossing  does  not  warrant 
talcing  case  against  railway  from 
the  Jury.    366. 

One  about  to  cross  street  car 
track  with  an  automobile,  is  not 
required  to  anticipate  negligence 
on  part  of  those  operating  ap- 
proaching car.    3$S. 

Duty  of  street  car  motorman  at 
street  crossing  where  plaintiff's 
horse  was  In  the  act  of  running 
fiway.    410. 

Evidence  of  a  "Jerk"  of  electric 
car  does  not  establish  negligence, 
when.    432. 

It  is  the  duty  ol  one  passing 
along  a  walk  to  use  ordinary  care 
legardless  of  the  fact  that  other 
matters  may  be  occupying  hts- 
mlnd.    566. 

Duty  of  dock  company  to  supply 
xafe  place  to  work  though  em- 
l^loyee  is  assisting  ship  company. 
59G. 

Passenger  struck  by  the  back- 
ing up  of  tbe  car  from  which  he 
Itad  Just  alighted:  determination 
or  question  of  negligence;  Judg- 
ment not  disturbed  for  technical 
errors.  602. 
XBW  TitlAL— 

Not  necessary  to  follow  exact 
language  of  statute  in  motion  for; 
hill  of  exceptions  taken  in  time 
tc  preserve  the  case  tor  review. 
1. 

NOTICE— 

Defendants  In  an  action  repre- 
sented by  the  same  attorney  will 
be  held  to  have  had  notice  of  set- 
tiement  where  the  attorney  signs 
u  stipulation.    15. 


OFFICE  AND  OFFICER— 

Chief  of  iwllce  removed  by 
mayor  and  restored  by  order  of 
court;  unsuccessful  action  to  re- 
cover salary  during  period  of  sus- 
pension;   city   not  liable    for  at- 


PARENT  AND  CHILD— 

Second  hueband  of  diTorced  wo- 
man can  not  maintain  an  action 
against  first  husband  tor  a  fur- 
ther sum  for  maintenance  of  boy 
who  remains  In  custody  of  mother, 
ibe  fatber  having  already  con- 
tributed to  boy's  support.  398. 
I'ARTIES— 

Effect  of  the  death  of  one  of  the 
l>artles  to  a  Judgment  after  Its  re- 
versal and   remand   to  the  trial 
court.    494. 
PLEADING— 

The  common  law  and  statutory 
cause  of  action  for  damages  may 
be  set  up  and  Joined  In  same  petl- 
-  Hon.  when.    281. 

An  ambiguous  statement  In  pe- 
tition as  to  whether  a  former  ac- 
tion was  dismissed  by  plaintiff  or 
by  the  court,  without  prejudice, 
precludes  reviewing  court  from 
reversing  Judgment.    298. 

In  an  appealed  case  defendant 
waives  Jurisdiction  and  enters  ap- 
pearance by  motion  to  require 
plaintiff  to  separately  state  and 
number  his  causes  of  action.    301. 

A  court  Is  not  required  to  pass 
upon  same  matter  more  than 
once,  and  It  Is  not  error  to  strike 
second  motion  from  flies.    387. 

Causes  of  actions  which  can  not 
be  Joined.    417. 

When  the  pleadings  should  be 
amended  at  once  and  without 
terms.    433. 

Right  to  strike  from  the  flies  is 
Inherent  In  the  courts.    4S7. 

Necessary  allegations  of  peti- 
tion to  prohibit  sale  of  Intoxicat- 
ing liquors  under  Section  6140, 
G.  C.     524. 

Judgment  wUl  not  be  reversed 
solely    for   reason    of   detects   in 
pleading.     578. 
PRIVILEGE— 

An  attorney  is  not  privileged 
from  testifying  In  a  case  against 
his  client,  when.    277. 


PROHIBITION  (Writ  of)  — 

A  writ  of  prohibition  will  not 
be  allowed  until  the  question  of 
Jurisdiction  has  been  made  and 
determined    afllrmaUvely.    270. 


RAILWAYS— 

Duty  of  Intending  passengers 
waiting  the  arrival  of  a  train:  no 
recovery  when  negligent.    153. 

A  sleeping  car  compaoy  Is  not 
an  Insurer  of  the  safety  of  prop- 
erty belonging  to  Its  passengers; 
negligence  resulting  in  theft  of 
money.    266. 

An  abutting  owner  damaged  by 
the  construction  of  railway  track 
In  front  of  his  property  may  pro- 
ceed in  proper  court  for  compen- 
sation; statutes  of  limitations 
run,  when.     71. 

Liability  of  shipper  for  freight 
charges  distinguished  from  that 
of  consignee  who  was  not  a  party 
to  the  contract  for  carriage.  103. 
The  doctrine  that  a  shipper  is 
charged  with  notice  of  the  true 
tariff  freight  rate  does  not  apply 
to  a  consignee,  when.    103. 

Wilful  and  wanton  negligence 
in  manner  of  running  train  across 
street  where  view  is  obscured  by 
freight  cars.    139. 

The  tact  that  no  one  saw  deced- 
ent struck  by  an  engine  at  a 
street  crossing  does  not  warrant 
taking  case  against  railway  from 
the  Jury.  366. 
REAL  PROPERTY— 

Where  Vendee  of  personal  and 
real  property  has  right  to  rescind 
In  consequence  of  conduct  of  ven- 
dor, he  may  recover  in  action  tor 
money  amount  paid  on  contract. 
196. 

RECEIVER— 

Order  disallowing  partial  report 
ot  a  receiver  not  appealable.    593. 

release:— 

Where  It  is  clearly  apparent 
that  the  release  was  signed  by  the 
defendant  through  a  misunder- 
standing as  to  Its  character,  it  is 


not  neceesary  to  bring  a  eeparate 
action  to  set  tbe  Instrument  aside 
or  to  demand  cancellation  tn  a 
tteparate  cause  of  action.    57S. 

REPLEVIN— 

An  averment  In  a  cross-petition 
in  replevin  that  plaintiff  failed 
to  properly  care  for  the  mort- 
gaged property  while  It  was  In  his 
lioaGesaloD  ralseB  Issue  for  Jary. 
146. 

REVIVOR— 

Revivor  oF  the  original  action 
uecessary  before  proceeding  to  a 
new  trial  after  the  death  of  one 
DC  the  parties  to  tbe  Judgment. 
494. 

ROADS— 

It  la  the  duty  of  the  common 
pleas  court  to  review  the  final 
decision  of  the  probate  court  on 
appeal  by  a  claimant  for  com- 
liensatlon  and  damages  In  a  road 
<ase.    488. 


SALES— 

When  time  of  delivery  Is  not 
essence  of  the  contract  for  sale 
of  pig  Iron;  breach  of  contract. 
121. 

Seller  bound  by  representations 
made  although  innocently  made; 
in  action  to  recover  purchase 
price  in  damages.    324. 

SERVICES— 

An  action  does  not  lie  on  an 
agreement  to  make  testamentary 
provision  tor;  application  of  the 
statute  of  limltatloDB.    206. 

No  contract  to  pay  for,  can  be 
implied  where  a  family  relation- 
ship existed  between  the  parties. 
579. 

SEWER— 

The  existence  of  a  private  sewer 
of  which  there  Is  no  record  evi- 
dence, does  not  give  others  a 
right  to  the  use  of  same  without 
the  consent  of  the  owner  of  the 
land.    67. 
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SLANDER— 

A  prfeet  having  spiritual  charge 
of  a  congregation  can  not  publicly 
charge  those  not  guilty  of  crime 
with  being  criminals  without 
being  required  to  respond  In 
damages.  25S. 
SPECIFIC  PERFORMANCE— 

Will  not  be  directed  where  to 
compel  performance  would  be 
harsh,  oppressive  and  inequitable 
to  lessor  by  reason  of  improve- 
ments. 192. 
STATUTE  OF  FRAUDS— 

Acts   by   one  In   possession   of 
land  under  a  parol  contract  for 
land  which  take  the  contract  out 
of  the  statute  of  frauds.    374. 
STATUTES— 

Punctuation  of,  may  be  disre- 
garded or  rearranged  In  order  to 
effectuate  the  evident  meaning  of 
Legislature.    164. 
STATUTES  CONSIDERED— 

Section  4900,  G.  C,  not  Incon- 
sistent with  Article  V.  Section  7, 
amendments,  1912.    55. 

Section  11060,  G.  C,  prescribes 
only  remedy  to  property  owner 
for  damages  caused  by  abandon- 
ment of  appropriated  property. 
249. 

Section  4364-S9C.  R.  S.,  as  to 
construction  of  "other  kind  of  ma- 
chinery."   2BI. 

Section  1027,  G.  C.,  whether  cer- 
tain parts  of  machinery  are  shaft- 
ing Is  question  for  court  not  jury. 
378. 

Section  6142,  G.  C,  local  option 
liart  of  district  cut  off,  balance  can 
not  become  wet.     414. 

Section  7483,  G.  C,  as  to  rights 
of  county  commissioners  Joining 
state  officers  In  constructing  levee. 
421. 

Section  1463-61,  G.  C.  applica- 
tion under,  held  to  be  a  choice  of 
forum.    438. 

Section  7093,  G.  C,  duty  of 
common  pleaa  court  to  review 
nnal  decision  of  probate  court  In 
road  cases.    4SS. 


STIPULATION— 

A  Btlpulatlon  of  aettlement 
signed  by  an  attorney  represeot- 

iDg  two  or  more  deFendants  binds 
them  all,  when.  15. 
STOCKS  AND  stockholders- 
Ac  ti  on  by  stockholder  tor  the 
collection  of  unpaid  aubserlptlon 
to  stock;  cauaeB  which  can  not 
be  joined.     417. 

Tender  of  stock  vitiated  by  at- 
taching conditiona  In  suit  to  re- 
cover on  contract  for  the  sale  ot 
certain  stocks.    445. 

Right  ot  stockholder  ot  foreign 
corporation  to  inspect  records  and 
papers  in  Ohio,    584. 

STREEH'  RAILWAYS— 

A  municipality  can  not  recover 
from  street  railway  for  paving  of 
Btreet,  when.     27. 

One  about  to  croaa  street  car 
track  with  an  automobile,  is  not 
required  to  anticipate  negllRence 
on   part  ot  those   operating  car. 

A  street  car  company  has  only 
equal  rights  with  the  driver  of 
horse,  or  pedestrian;  motorman's 
duty.    410. 

Evidence  of  a  '-jerk"  In  motion 
of  car  does  not  establish  negli- 
gence, wnen.    43S. 

Passenger  struck  by  the  back- 
ing up  of  car  from  which  he  had 
just  alighted ;  determlDation  of 
question  ot  negligence;  judgment 
not  disturbed  by  technical  errors. 
002. 
SU.MMONS— 

When  summons  will  be  quashed 
in  certain  cases.    417. 
SURETY— 

Liable  on  ofBclal  bond  of  a  jus- 
tice of  the  peace  for  misconduct 
ot  special  constable;  limitation  on 
such  action  ten  years.    400. 


TAXATION- 

Taxes  on  shares  ot  bank  stock 
can  not  be  collected  from  assignee 
of  insolvent  corporation.    11. 


A    city    board    of    review    has 
power  to  make  increases  without 
making    corresponding    decreases 
in  valuation  of  real  estate.    172. 
TENDER— 

Vitiated  by  attaching  conditions. 
145. 
TITLE— 

The  defense  ot  imperfect  title 
is  good  against  an  action  to  en- 
force specific  performance  ot  a 
contract  to  purchase  land,  when. 
161. 

UNFAIR   COMPETITION— 

Infringement  ot  rights  of  a 
manufacturer  by  putting  out  a 
similar  product;    Inlunction.    31. 

VARIANCE— 

Between  pleadings  and  proof 
not  enough  to  reverse  judgment, 
when.'     262. 

Between    pleading    and    proof, 
judgment    wHI    not    be    reversed, 
when.    433. 
VERDICT— 

Will  not  be  set  aside  because  of 
misconduct  of  prosecuting  attor- 
ney, when.    99. 

Will  not  be  set  aside  simply  ba- 
cause  it  seems  excessive  in  the 
mind  of  the  court    466. 

WAIVER— 

In  an  action  on  promissory 
note:  waiver  of  demand  and  no- 
tice ot  non-payment  and  dishonor. 

202. 

Of  jurisdiction  by  defendant  by 
entry  of  appearance  to  require 
plaintitt  to  separately  state  and 

number  his  causes  of  action.  301. 
WILLS— 

Acceptance  of  bequest  ot  person- 
al property  not  a  bar  to  contest  ot 
thp  will.    512. 

Testmentary  capacity  as  af- 
fected by  intemperance,    177. 

Presumption  of  undue  influence 
Is  not  the  same  with  respect  to 
guardian  ot  the  ward  as  to  per- 


INDEX, 
son  with  whom  ward  Is  boarded.      sei 


177. 

Determt nation  as  to  the  i 
due  widow  ot  deceased  son,  where 
son  died  before  tcEtator.     200. 

One  can  maintain  an  action  to 
recover  value  of  aervicee  ren- 
dered to  decedent  who  agreed  to 
make  a  will  giving  all  his  prop- 
er (7    as    compensation    lor    such 


services;  statute  of  UmitatloDB 
does  not  begin  to  run  against 
such  action  until  the  appointment 
of  administrator.    252. 

WITNESS— 

An  action  for  damages  will  not 
lie  against  witness  who  tcsllfles 
to  matters  pertinent  to  Issues  In 
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